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ADVEMtSEMENT. 


^^eUHi^Jsdktii^ 


IN  the  fccoiid  editidrt  bf  the  Trcatife  lipon  the  Lavir 
of  Legacies^  the  Author  ha&  co&fiderabljr  enlarged  the 
plan  of  his  original  work,  with  a  view  to  render  it 
more  extenfively  ufeful.  Inftead  of  merely  dating  the 
principles  of  the  law,  with  a  reference  to  the  authori- 
ties, he  has  added  to  thofe  principles  a  (hort,  and  he 
hopes  an  accurate  (tatement  of  mod  of  the  cafes,  in 
illuftration  of  each  particular  fubjeA.  He  has  no^ 
copied  the  cafes  verbatim,  as  tUey -appear  in  the  books 
of  Reports,  but  fuch  parts  only  as  were  applicable  to 
the  fubjeft  under  immediate  confideration,  giving,  ia 
general,  the  judgments  of  the  court  at  length,  from  a 
perfuafion,  that  the  folemn  decidons  of  judges  ought 
to  be  fet  forth  in  their  own  language.  The  author, 
has  deviated  from  this  plan  in  the  chapter  "  Of  the 
Limitation  of  Chattels,'*  in  which  he  has  been  fatis- 
fied,  except  in  one  or  two  inftances,  with  dating  ti^; 
principles  and  didinilions  only,  with  a  reference  to 
the  authorities  in  fupport  of  them.  He  was  induced 
to  do  this,  in  confideration  of  the  elaborate  treatilc  of 
Mr.   Fearne,  upon  Executory  Devifes,  edited  by  the 


VI. 


late  Mr.  Powell^  where  will  be  found,  in  detail,  mofl: 
of  the  cafes,  the  repetition  of  which  in  this  work,  the 
author  is  convinced  would  b^  oply  increafing  the  iize 
and  expence  of  it,  without  being  attended  with  any 
fuitable  advantage  to  the  reader.  The  author  is 
fully  aware  df'the  importance  and  difficulty  of  his 
undertaking,  but  if  his  humble  endeavours  to  reduce 
to  a  fyftem,  and  bring  into  one  view,  a  fubjeft  of 
fuch  frequent  recurrence  as  that  of  the  Law  of  Legacies, 
Ihould  be  the  mea&s  of  lightening  the  toils,  and  facili- 
tating the  refearches  of  that  part  of  the  profefljon, 
which  is  more  immediately  occupied  in  queftions  in 
thia^  branch  of  jurifprudence,  whilft  he  folicits  indul* 
gence,  he  will  coniider  his  labours  as  amply  recom- 
penfed. 
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-12.  dele  femicolon  afta/ame, 

-10.  Ibr  i6fr  read  hu» 

-la  dele  ^. 

-33.  place  thefemicobn  tiuttle^, 

-II.  for  there  read  their, 

-10.  for  1/ read//. 
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TREATISE 


UPOK 


THE    LAW    OF    LEGACIES, 


CHAP.    I. 

Of  donations  mortis  caujU. 

Jl  ROPER  Legacies  may  be  clafled  under  two  heads,  viz. 
general  or  pecuniary j  arid  fpecific.  The  firjl  may  be  defined. 
The  teftamencary  gift  of  goods  and  chattels  or  money.  The 
httery  The  bequeft  of  a  particular  thing  fpecified  and  diftin- 
guiihed  from  all  other  things  of  the  fame  kind,  as  of  a  houfe^ 
a  piece  of  plate>  or  a. term  for  years* 

There  is  an  improper  kind  of  legacy,  termed  a  donation 
mortis  caufoj  which  I  fhall  make  the  fubje£t  of  the  prefent 
chapter. 

Swinburne  m  his  book  on  the  Civil  Law,  divides  it  inta 
thrtffe  kinds: 

Firft— ^Where  a  perfon,  not  terrified  by  the  apprehenfion  of 
any  prefent  perils  but  moved  by  the  general  cenfideration  of  man* s 
mortality^  makes  a  gift. 

Secondly — Where  a  perfon,  moved  by  imminent  danger, 
gives  in  fuch  manner,  that  the  fubje6l  is  immediately  made  his 
to  whom  it  is  given-^ 

And  thirdly — Where  a  perfon,  being  in  peril  of  death j  gives 
fomething,  but  not  fo  that  it  fhould  be  prefently  his  who  r^* 
ceived  it,  but  in  cafe  only  the  giver  die: 

It  is  obvious  from  confiderin^  the  above  divifions  of  the 
fubjeft,  that  the  third  alone  is  the  proper  donation  mortis  caufd^ 
generally  underftdod  by  the  term  5  the  otlier  two  blsing  nothing 
more  than  pure  irrevocable  gifts  inter  vivos.  •  This  is  alfo 
apparent  from  the  definition  of  it  given  by  "fujliniany  after 
the  conteft  which  prevailed  on  the  fubjeft  (ubfldea.  "  Mortis 
^'  cauia  donatio  eft,  quae  propter  mortis  fit  fufpicion^m  ^^um 
**  quis  ita  donat,  ut  fi  quid  humanitus  ei  contigijfTet)^  haberet 
*^  is  qui  accepit,  fin  autem  fapervixiflet,  is,  qui  donavit^ 
"  reciperet ;  vel  fi  eum  donationis  psenituiiTet,  aut  prior  dc- 
^^  ceiTerit  is,  cui  donatum  fit.  Hx  mortis  caufa  donationes 
"  ad  ^xemplum  legatorum  reda<^s  funt  per  omnia ;  nam  cum 
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<*  prud^hcibus  ambtguum  fuerat,  utrum  donationis  an.legati 
"  inftar  cam  obtinere  oporteret,  et  utriufquc  caufs  quaedaih 
^  habebat  infignia  tXi  alii  ad  aliud  genud  earn  retrahebant^  a 
^*  nobU  conftitutuiti  eft,  ut  per  omnia  fere  legatis  connu- 
**  meretur  et  fic  procedat  quemadmodum  noftra  conftitutio 
^*  earn  formavit,  et  in  fumma  mortis  cauia  donatio  eft,  cum 
*^  magi»  fo  quifvelit  habere  quam  «um  cui  donait|  magifque 
•*  eum  Cul  don^ty  qaam  hseredem  fuum/*  (a) 

This  kind  of  amphibious  gift  fo  far  participates  of  the 
nature  or  quality  of  a  legacy ^  that  it  is  ambulatory  and  im- 
firfe&  during  the  donor*s  life,  it  is  therefore  revocablie,  it  is 
fubjeS  to  debts  upon  a  deficiency  of  aflets  (^),  and  it  is  liable 
to  the  duties  impofed  upon  legacies  by  the  laft  h&  of  Par- 
liament {c).  But  in  the  following  particulars,  a  donation 
tmrtu  caujdy  differs  from  a  legacy,  viz.  It  is  not  within  the 
jurifdiAion  of  (he'  Ecclefiaftical  Court,  it  is  not  to  be  pofTefH 
ed  by  the  executor ;  it  does  not  regularly  &11  within  an  ad- 
Ininiftration,  nor  requires  any  A<St  by  or  from  the  executor^  to 
conftitute  a  title  in  the  donee. 

In  order  to  give  tS^Sk  to  thefe  donations,  there  mufl  be  «n 
oiiuat  delivery  of  the  thing  intended  to  be  given,  or  at  leaft 
the  beft  delivery  of. which  it  is  capable)  for  where  the  thing 
delivered  in  lieu  of  the  principal  or  thing  intended  tobe  given^ 
in  cafes  where  the  principal  itfelf  cannot  be  given^  is  mere- 
evidence  of  the  principal's  exiftence,  and  no  property  is  tranf- 
ferred  to  the  donee  by  fuch  delivery,  or  at  the  utmoft  a  right 
0f  aifion  only^  fuch  delivery  with  a  view  to  a  donation  mortis 
gaufi  cannot  be  fupported. 

Upoh  this  principle  Lord  Hardwicke  decided  in  the  cafe  of 
Ward  y,  Tufner  {d}^  that  delivery  of  receipts  for  South  Sea 
jfHnuitiiSy  was  not  fuch  a  delivery  of  the  Annuities  themi^ 
felves  as  they  were  capable  of,  and,  therefore  that  the  gift  of 
them  lis  an  intendi^d  donation  mortis  caufd  could  not  be 
eftabii{hed«  But  he  inclined  to  think,  that  if  a  transfer  of 
the  Annuities  had  been  made  to  the  donee,  the  gift  Would 
have  been  contplete  to  operate  as  a  donation  mortis  caufd:  The 
cafe  wa*  in  fubftance  to  the  following  effect,— ^.  a^  executof 
of  J/,  claimed  ipecific  parts  of  the  perfonal  eijtate  of  F^  and 
alfo  South  Sea  Annuities^  as  donations  mortis  caufd  made  to  M^ 
in.  his  lif<^ttmli  by  F.  The  manner  in  which  thpfe  gifts  were 
j^rovtd  t^  have  been  madej  was  as  follows — ^'  I  give  you^  M* 
thofe  papers  which  arq  receipts  for  South  Sea  Annuities^  and 
will  ferve  you  after  I  am  dead^  I  give  you  M,  ail  the  good» 
^d  plate  in  this  houfe.V  ^nd  a  witnefi^  fwore  that  F.  declared 

{a)  Juftw  Inrt.  Tit#  7.    De  donationibus.      {b)  Smith  t^.  Cafcft^. 
inentioned  by  the  reporter  at  the  end  qf  Driiry  «i/.  Smith,    1  t>.  Will* 
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to  htm  and  another  perfon  who  alone  were  prefent,  that  he> 
F,  gave  to  M.  all  his  houfehold  goods j  money y  arrears  of  rent^ 
and  every  thing  which  Jhould  he  found  in  his  houfe^  except  his 
fword^  gUHy  and  books.  Lord  Hardwicke  determined  that  the 
gift  of  the  general  perfonal  eftate  of  F.  could  not  be  fupported, 
there  being  no  pretence  of  any  fort  of  delivery — And  with 
refpeS  to  the  South-Sea  Annuities,  his  Lordfliip,  after  taking 
a  minute  and  accurate  view  of  the  Roman  and  Civil  Law  on 
this  fubje£l,  and  of  all  the  cafes  then  decided  in  die  Court  of 
Chancery,  adjudged  that  according  tp  each  law,  delivery  of 
the  thing  given  is  ncceflary  to  an  efFe<5^ual  donation  mortis 
caufa^  and  therefore  that  the  delivery  of  the  receipts  for  South-* 
Sea  Annuities,  was  not  fuch  a  delivery  of  the  thing  given, 
as  to  effedluate  the  gift,  and  compared  it  to  the  cafe  of  a 
mortgage,  where  a  feparate  receipt  is  given  for  the  confider- 
ation-money,  in  which  cafe  delivery  of  the  receipt  would  not 
have  been  a  good  delivery  of  the  poffeiSon,  nor  given  the 
mortgage  as  a  donation  mortis  caufa  by  force  of  that  Aft.  His 
Lprdmip  was  therefore  of  an  opinion,  that  the  gift  of  the 
South-Sea  Annuities  was  merely  legatory^  and  amounted  to  a 
nuncupative  will,  which^was  void  by  the  Statute  of  Fraudfi 
and  Perjuries.  But  he  intimated,  that  an  aftua!  transfer  of 
the  flock  would  have  been  fufficient  to  effeftuite  the  intended 
donation.  Alfo  in  Aftller  v.  Miller^'  {e)  delivery  of  a  note 
for  lool.  to  the  teftator's  wife,  the  note  not  being,  a  cajh  note^ 
nor  payable  to  hearer^  was  adjudged  infufficieJht  to  pafs  to  the 
donee,  the  money  fecured  by  it  as  a  donation  mortis  caufd» 

Bank  notes  being  confidered  calb,  and  bonds^  from  their 
particular  nature,  as  fecurities,  have  been  adjudged  capable  of 
fuch  a  delivery  as  is .  fuf&cient  to  conftitute  a  valid  donation 
mortis  caufa.  The  former  were  adjudged  (o  in  the  cafes  of 
Miller  v.  Miller^  and  Hill  v.  Chapman  (/),  the  latter  in  the 
cafe  of  Snellgrove  v,  Bailey  (^),  which  was  afterwards  acknow-* 
ledged  by  Lord  Hardwicke  to  be  a  proper  determination  in  the 
oaSc  of  frarJv.  Turmr.  [h) 

For  the  fame  reafon  that  bank  notes  are  confidered  ^s  fub* 
jeSs  proper  for  donations  mortis  caufdy  it  feems  that  government 
fecurities  for  money  will  be  fo  confidered.  Upon  this  principle 
the  opinion  of  the  Majler  of  the  Rolls  in  Jones  v.  Selby\i)  may 
be  fupported,  fo  far  as  regards  the  capability  of  the  government 
tally  to  be  the  fubjeft  of  a  donation  mortis  caufd.  Lord  CotOpef 
on  appeal  from  the  decree  at  the  Rolls,  does  not  appear  to  have 
entertained  a  doubt  but  that  the  tally  was  a  fit  fubjeft  for  fuch  & 
donation,  though  he  reverfed  the  decree  under  the  idea  that  the 

M  3  P.WiU.  35«.     ^/)  j  Bro.  CC.  6ii*    fg)  i  Atk,  ai4»    {b)  a 
Vef.  4|i.    (i)  Ch.  Fre,  300. 
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gift  wafe  not  fufEciently  proved  ;  jor  if  it  had  been  fo,  that  it  was 
fatisiied  by  the  fiibfequent  teftamentary  provifion  of  the  donor. 
The  plaintiff  in  that  cafe  was  the  relation  and  houiekeeper  of 
C,  M.  with  whom  ftie  had  lived  upwards  of  20  years,     C.  M, 
by  his  will,  made  in  March^  1702,  gave  the  plaintiff  500I.  and 
about  two  or  three  months  afterwards  being  defirous  of  increaf- 
•ing  her  fortune,  and  having  a  hair-trunk,  in  which  were  feveral 
jthings  of  value,  C  M.  fent  for  her,  and  in  the  prefence  of  two 
of  his  fervants,  fpoke  thus^— *'  I  give  to  my  coujin  this  hair  trunks 
and  all  that  is  contained  in  it.*'     He  gave  her  the  key  and  bid 
the  feryant  take  notice  and  remember  it ;  and    it  was  proved 
in  the  caufe,  that  he  feveral  times  afterwards  inquired  of  his 
fervants  if  they  remembered  the  hair  trunk,  and  once  took* 
a  candle  and  ihewed  it  them,  that  they  might  remember  it. 
Three  years  afterwards  C,  M.  made  another  will,  revoking  all 
former  wills,  and  bequeathed  to  the  plaintiff  loool.  but  took  no 
notice  of  the  gift  of  the  hair  trunk,  or  any  thing  in  it,  and  died. 
Four    days  after  his  death,  upon   opening  the  trunk  in  the 
prefence  of  feveral  relations  and  other  perfons,  there  were  found 
in  it  feveral  rings,  pieces  of  gold,  and  among  other  things  a  tally 
upon  the  government  for  500I.     A  f«it  being  inftituted  by  the 
plaintiff  for  the  sool.  tally  and  the  lOOol.  tht^Ala/ler  of  the. Rolls 
decreed  them  to  her,  and  on  appeal  from  this  decree  it  was  con- 
tended for  the  appellant,  that  the  gift  being  in  the  nature  of  a 
legacy  and  ambulatory  until  the  death  of  the  teftator,  he  by  re- 
voking all  former  wills  revoked  alfothis  gift;  but  if  this  was 
not  to  be  fo  qonildered,  then  that  the  legacy  of  lOOol.  was  a  fatis- 
fa£lion  of  the  50ol.  tally.     And  that  the  plaintiff  (bould  have 
proved,  that  the  tally  was  in  the  trunlf  ac  the  time  of  the  gift. 
And  of  this  opinion  was  Lord  Cowper^  obferving,  that  thefe  forts 
4»f  donations,  efpecially  where  they  were  of  the  fame  kind  with 
\^hat  was  given  by  the  will,  ought  to  be  fully  proved  in  all 
their  circumftances,  otherwife  they  ought  not  to  be  countenanc- 
ed, becaufe  it  woiJild  open  a  way  to  perjury  and  fraud,  greater 
than  the  ftatutes  had  provided  againft  \ — That  the  plaintiff  had 
not  proved,  by  any  one  witnefs,  that  this  tally  was  in  the  trunk 
at  the  time  of  the  gift ;  that  if  it  had  been  fo,  furely  the  teftator 
would  then\  or  when  he  had  occafion  fo  often  afterwards,  have 
told  the  witneffes  of  ity-That  it  was  ftrange  he  (hould  bid  them 
take  notice  of  the  trunt,  and  not  mention  the  tally,  which  was 
the  principal  thing  in  it. — That  all  the  plaintiff  proved,  was^ 
its  being  there  when  the  trunk  was  opened^  which  Was  three 
years  after  ^the  gift,  and  four  days  after  the  teftator's  death. — 
Thjtt  his  Lordfliip  fat  there  to  condemn  frauds,  and  therefore 
might  prefume  them  unlefs  they  proved  the  contrary."     The 
court,  however,  coijfidered  the  legacy  of  looo).  a  fatisfaflion 
for  tbe  500I.  tally,  and  therefore  reverfed  the  decree  at  the 
Rolls. 


Chap,  L]  Vf  donations  mortis  cavJU.  £ 

It  may  be  inferred  from  Lord  Hardwicke's  reafoning  in  WarH 
V.  Turner^  that  when  the  intended  gift  from  its  fize  or  quantity 
is  incapable  of  delivery  in  fpecie,  delivery  of  the  thing  by  which 
po/Teffion  is  to  be  obtained  and  the  thing  ufed,  will  be  confidered 
as  fuch  a  delivery  of  the  fubjeA  itfelf,  as  with  the  other  requifites 
will  conftitute  a  complete  donation  mortis  caufd.  But  in  aU 
cafes  of  donations  mortis  cauja^  the  delivery  of  the  intended  gift 
muft  have  a  view  to  the  d$ath  of  the  elcnory  or  elfe  it  cannot  be 
fupported. 

Thus  in  a  cafe  {m)  where  J,  having  fubfequent  to  his  will, 
fent  for  M,  to  his  houie,  and  obferved  that  he  was  worth  more 
than  he  thought  of,  and  that  his  fortune  was  too  much  for  one 
,  •  perfon,  and  therefore  he  would  give  away  more  than  he  had 
^\  Jifpofed  6{  by  Iji}  )fill,  <[elired|^.  to  g^^^iyjjp  outpfhis.  dj5j%  i\    >"> 
feveral  bonds  and^  fecurities   to   the   ampunt    of   3000I.   and     •     ^ 
upwards,  which  becaac^lted.-^He  tften  txjidM.  he. would  ^ve.i     ^ 
her  200I.  anddeiired  y.  to  give^iim  a  check  out  of  the  drawer    ^.  \ 
of  hii  deflc,  il^liich*he  havi!!ng^one,  he  immediately  filled  it  up,'     .  -^ 
^and  figned  and  gave  it  to  M, — He  at  the  fame  time  gave  y,  a 
y  promiflbry  note  for  IOO©1>    It  was  determined  iipon  queftidns, 

whetherH^  gifts  of  the  check  and  note  cooild  be  fuppprted  as  \ 

donations  niortis  caufd ^thtt^hey  could  not,  arth^'giftsNof  tHem  * '^'VX 
'  were  not  made  to  taj^e  efFeft  in  futuro^  with  a  view  to  ^he 
donor^s  death,  but  in  prefenti  THid' irrevocably*    **     '     ^  '*v     ^ 


^^ 


t;^ 


Notwithftanding  the  neceffity  of  delivery,  or  fyniMkal  deli-  > 
very,  to  perfetSl  a  donation  nhrtis  caufd  when  thfere  re  no  othwer 
evidence  of  the  gift,  it  feems  to  he  unlettled  in  our  law  whether 
proof  of  fuch  a  gift  appearing  in  writings  as  by  deedy  without 
delivery  of  the  articles  intended  to  be  given,  is  fufficient  to 
efFe£luate  a  complete  donation  mortis  caufd.  By  the  Imperial 
law,  it  was  fufficient  («),  and  by  our  own  the  better  opinion 
appears  to  incline  in  favour  of  the  gift  (^J.  If  therefore  fuch 
opinion  be  correft,  it  may  be  inferred,  that  the  whole  of  a  per- 
fons  chattels  may  be  the  fubje£t  of  a  donation  mortis  caufd^ 
which  could  not  be  the  cafe  if  delivery  were  always  required. 

There  is  a  fpecles  of  appointment  in  the  nature  of  a  donation 
mortis  caufdy  which  may  take  eflFeil  without  delivery,  as  when 
^  perfon  upon  his  death  bed  draws  a  bili  upon  his  banker,  and 
by  writing  indorfed  upon  it,  declares  that  the  money  is  to  be 
applied  for  the  benefit  of  a  perfon  for  a  particular  purpofe,  which 
neceffarily  fuppofes  death^  this  appointment  will  be  confidered  in 
the  nature  of  a  donation  mortis  caufd ^  and  fupported  as  fuch. 
Thus,  in  the  cafe  of  Lawfon  v.  Lawfon^  (p)  A,  on  his  death-bed 
drew  a  bill  upon  a  goldfmith,  to  pay  lool.  to  Jt%.  wife,  to  buy 

(m)  Tate  1;.  Hilbcrt,  a  Vef.  Jun.  iii.  {«)  D.  L.  39.  Tit.  6. 1.  aS, 
(d)  Johnfon'i;.  Smith,  i  Vef.  314.     Tate  1;.  Hilbert,  1  Vef.  Jun,  ixi» 

(^)  I.  P.  Will:  441. 
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mourningy  and  foon  afterwards  died.  It  was  determined,  that  the 
bill  was  not  a  mere  authority  which  expired  upon  jfs.  death,  but 
operated  as  an  appointment  offuch  a  nature  as  before-mentioned. 
In  the  above  cafe  of  Tate  v.  HHbert^  {q)  the  Chancellor 
obferved,  that  the  report  of  the  cafe  of  Latvfon  v.  Lawfon^  in 
J*cerc  Williams,  was  incorreft ;  as  it  appeared  from  the 
iregifter's  book,  that  the  dire&ion  for  mourning  was  indorfed 
tipoatiie  bill,  in  the  donor's  hand-writing,  ^nd  his  jUqhU 
fliip  approved  of  the  decifion. 

'^  (f)  »  Vef,  Jun.  Ill, 

<:  '  ■  ' 

^^^  a^   k  tit   MlA>fti4-j   ^  A-  d.tZu>J*y^^tu. 

1  b^l  l^y.^J.e^iLd'dZ 


>  / 
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CHAP.  11. 
Of  specif X  Legacies^  and  the  Ademption  qf  thetn^ 

Sedl.  I.  Of  Specific  Legacie?. 

/I  Specific  individual  legacy  may  be  defined  '^  The  bcquel^ 
of  a  particular  (hing  fpecified  and  diftinguiflied  from  all 
ptbcr  things  of  the  fs^que  kind,  »$  of  ft  horfei  »  piece  of  platC) 
4  terO)  for  years,  and  the  like,  which  would  veft  immediitely 
with  the  aflent  of  the  executor/'  It  differs  from  a  pecuniarjr 
legacy  in  this— -that  if  there  be  a  deficiency  of  aflets,  the  fp&- 
cinc  legacy  will  not  be  liable  to  abate  with  the  general  pecu«- 
jiiary  legacies  (a)  y  and  on  the  other  hand,  if  fuch  fpecific 
{egacy,  be  difappointed,  the  fpectficlegatee  will  be  intitlcd  to 
oo  recompenfe  or  fati$fa<Stion  out  of  the  perfbnal  eftate  of  the 
teftator(^).  .  .     .' 

There  ^re  alfo  legacies  of  quantity  in  the  nature  nf  fpecific 
ligdcies  j-^as  of  fo  much  money  with  reference  to  a  particular 
ixxvi^  for  payment  {c).     This  kind  of  fpecific  legacy  differs  fol 
much  in  effe£l  from  that  firfl  defcribed,  that  if  the  fund  he  called  ( 
in  or  fail,  the  fpecific  legatee  will  not  lofe  his  legacy,  but  be  Y 
permitted  to  receive  the  value  of  it  out  of  the  general  affets  of) 
/the  teftator.  x 

This  fpecies  of  fpecific  bequeft  has  been  quefiioncd  by  m 
high  legal  ^thority,  who  denied  the  diftincSlbn  in  the  cafe  of 
JJhburner  v.  Mac  Guire  (d)^  which|  fo  &r  gs  relates  to  the 
prefent  fubject»  was  to  this  effefi.  J.  bequeathed  to  his  fifter 
in  the  foljowiog  manner  :  "  I  bequeath  to  my  fifter  J,  A.  the 
intereft  ^rifing  from  her  hulband  W.  A*s.  bond  to  me,  for 
principal  3500I.  ftcrling,  for  life,  to  her  feparate  ufe,  amount-* 
Jng  to  175I.  fferling,  per  annum-^lteaiy  I  bequueath  the  prin- 
cipal of  the  faid  bond  on  the  deceafe  of  my  faid  filler,  to  her 
four  daughters,  £.  J,  S^  and  T".  to  be  equally  divided  among 
then)."-^The  obligor  having  become  a  bankrupt,  and  a  fnudl 
dividend  only  received  from  his  eftate,  one  of  the  queftions  - 
whi<;h  arofe  upo;»  a  bill  filed  by  the  teftator's  fifter  and  ber 
children  was,  whether  they  were  intitled  to  have  the  deficiency 
of  the  3500I.  made  up  out  of  the  teftator's  aflets,  which  de* 
pended  upon  another  queftion,  viz,  whether  the  legacy  was  er 
pot  fpecific.  In  anfwer  io  the  latter  queftion,  Lord  Tburkw^ 
C.  exprefied  himfelf  to  the  following  effeft  :  *'  I  am  clear  this 
is  a  fpecific  Jegai:yf  if  the  fortune  pf  the  teftator  bad  (ailed  fo 

{a)  I  P.  Will.  412—539.     {b)  3  Bro.  CC.  160.  fc)  Toucht.  4^ 
Kaym.  335.  Finch,  303— 15a.     (d)  %  Bro.  CC.  lol, 
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as  not  to  fatisfy  >11  the  pecuniary  legacies,  and  the  queftion 
had  been  whether  this  legacy  ihould  have  been  contributive  to 
the  pecuniary  legacies,   I  believe  no  man  in  the  profeffion 
would  liave    doubted.      When  the  teftator  'made  his   will, 
53001,  was  due  to  him  from  W.  A.  by  bond,   he  meant  to 
reiinquifh  that  bond  for  the  benefit  of  the  family,  not  by  waj^ 
of  releafe  to  the  hufband,  but  by  way  of  fettlement,  and  that 
^his  debt,  whether  it  turned  out  well  or  ill,  ihould  go  to  the 
family,   the  intereft  to  his  fifter  for  her  life,  the  principal 
among  her  daughters.     In  this  cafe,  the  bequeft  muft  be  con* 
iidered  fpecific,  although  the  fum  he  mentioned^   for  I  cannot 
agree  to  Lord  ^Camderfs  diftinftion  [between  the  gift  of  the 
fum  due  upon  a  fecurity,  and  the  gift  of  the  fecurity  itfelf.j 
In  queftions  upon  legacies  of  debts,  the  cafes  have  crept  beyond 
the  original  principle,  which  was,  the  diftin£lion  between  de* 
sixionftrative  and  taxative  legacies,  and  recourfe  had  been  had 
to  the  animus  adimendi^  which  has  nothing  in  common  with 
the  other  principle.     In  Pettiward  v.  Petiiwafdy  (e)  the  court 
was  Qf  opinion  from  all  the  circumftances,  that  the  teftator 
intended  to  give  a  legacy  of  2000I.  although  the  debts  pointed 
out  for  the  payment  of  it  amounted  to  1700I.  only,  and  there- 
fore decreed  the  deficiency  to  be  made  good  out  of  the  general 
aflets*     In  Pawlet's  cafe   (/),  the  legacy  was  held  a  pure 
legacy,  or  a  legacy  in  numeratis^  and  not  legatum  nominis^  and 
although  the  debt  was  paid  to  the  teftator  the  legacy  was 
decreed.     In  Lord  Cafileton  v.  Lord  Fan/haw  (^),  a  legacy  of 
a  debt  was  holden  fpegific,  although  the  fum  was  named.     A 
definition  oif  a  fpecific  legacy  is  given  by  Lord  Macclesfield^  in 
Hinton  V.  Pinke  (A),  and  the  advantages  and  difadvantages  as 
between  a  fpecific  and  pecuniary  legacy,  are  mentioned,  and 
among  other  inftances,  that  the  legatee  of  a  debt,  which  is 
loft  by  the  infolvency  of  the  debtor,  (hail  have  no  contribu- 
tion from  the  other  legatees.     In  Crockat  v.  Crockat  (/),  the 
teftator    bequeathed  the  fum    of  SSol,  which    was   then  in 
Mr.  jB.'s  hands,  thfc  teftator,  before  making  his   will,    had 
placed  that  fum  in  the  hands  of  Mr.  £.  and  had  taken  his  note 
for  it.     He  had  alfo  before  making  his  will,  drawn  feveral  bills 
oxijtE*  which  had  reduced  the  fum  to  430I.     It  was  held  by 
the  Mafter  of  the  Rolls,  that  as  the  drafts  were  all  made  before 
llhe  will,  ;and  as  the  note^for  the  full  fum  was  ftill  ftanding 
out,  the  teftator  fhould  be  confidered  as  renouncing  the  pay- 
ments, and  that  he  meant  to  give  the  whole  550I.  as  a  legacy. 

{e)  Finch,  154;       (/)    Raym.  335.       {g),   1  Eq.  Ca,  Abr.  29S 
{h)    I  P.  Will.  539.     (/)  %  P.  Will.  r64.       , 
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Lord  Camden  in  the  Attorney  General  v.  Parkin  (i),  decided 
one  point  and  left  the  other  open.  Parkin  recites  in  his  will 
that  he  had  certain  mortgages  to  the  amount  of  and 

bonds  to  the  amount  of  He  gives  all  thefe  by  fuch 

enumeration  to  Pembroke  College,  Cambridge.  To  his  lifters^ 
who  were  next  of  kin,  he  gave  annuities  and  declared  the;f 
Ihouid  have  nothing  more  under  his  will ;  feveral  fums  were 
afterwards  called  in  or  paid  before  the  teftator's  death.  Lord 
Camden  determined  that  the  lifters  were  not  difappointed  bj 
the  declaration  that  they  {hould  have  nothing  but  the  annuities^ 
he  held  the  legacy  to  the  college  was  not  adeemed  as  to  the 
fums  paid  in,  upon  the  ground  that  the  fum  was  named,  whick 
he  at  the  fame  time  admitted  to  be  flight.  The  teftator  cer* 
tainly  meant  to  give  every  thing  to  the  college,  except  the 
annuities.  But  the  bequeft  is  in  the  ftri6left  form  of  a  fpecific 
legacy.  In  Cartwright  v.  Cartturight  (/),  i8th  July,  1775, 
before  Lord  Bathur/i^  the  bequeft  was  '*  I  give  140001.  for 
v/bich  I  havefold^my  ejiate  this  day^  &c.*'  The  teftator  after- 
wards received  the  whole  moneys  paid  it  to  his  banker,  and 
drew  out  of  his  bands  iiool.  of  that  money.  And  that 
Chancellor  held  this  to  be  a  legacy  of  quantity,  and  that  the 
receiving  was  no  ademption  upon  the  authority  of  the  Attorney 
General  v.  Parkin :  but  it  is  queftionable  whether  that  cafe 
fupports  that  <letermination.  In  the  cafe  before  me  the  teftator 
plainly  intended  that  his  iifter  S.  A,  and  her  children  ftiould 
have  the  debt  owing  to  him  by  her  huft»and,  fecured  as  a  pro^ 
vifion  for  them/*  The  decree  was  that  the  bond  ftiould  be 
delivered  to  the  wife  and  children,  that  they  might  receive  a 
dividend  out  of  the  bankrupt's  eftate  then  unpaid^  and  alfo 
what  (if  any  thing)  might  be  paid  in  future  in  refpeft  of  fuch 
bond;  Although  this  decree  of  Lord  Thurlow  may  be  right 
upon  the  principle,  that  from  the  manner  of  the  gift,  the 
intention  appeared  to  give  the  identical  debt  {m)^  yet 
upon  exaniination  of  the  authorities  determined  ftnce  the 
laft  cafe,  it  appears  doubtful  whether  the  opinion  given  by 
*Lord  Thurlow  J  in  difapprobation  of  the  diftinftion  between 
the  bequeft  of  a  fum  of  money  with  reference  to  a  fecurity  or 
debt  for  its  payment,  and  the  gift  of  the  fecurity  itfelf,  has 
been  followed.  In  fome  late  cafes  determined  by  Lord  Lough- 
borough^  C,  the  diftinilion  feems  to  have  been  ftated  jind  re- 
cognized. •  .        ^   . 

{n)  A,  reciting  in  his  will  that  he  was  poflefied  of  a  bill  of 
exchange  drawn  in  his  favour,  upon  the  Eaft-India  Company, 
and  accepted  by  their  order,  and  entered  in  their  books  for  the 

{k)  Amb.  ^66,     (/)  Woodcfon,  3  Syft,  View,  A  pp.  p.  8.  fmj  Infra^ 
p.  16.       («)  Coleman  «z;.  Coleman^  2Y?AJun.  639. 
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fum  of.  1500I.  bearingjnter«ft  at  3  per  cent,  ga^vf  to  hi$  wife 
the  intercft  of  the  bill  for  life,  an4  ilireded  that  after  h^r  deaths 
th«  fame  (hoiild  be  fold>  and  Ibhe  money  equally  divided  anioii^ 
*  feveral  nephews  and  nieces,  with  furvivoribip  am^ngft  thenit 
|f  any  of  them  died  during  the  wife's  life,  and  be  alfp  gave 
to  his  wife,  all  his  houfebold  goods,  &c.  and  appointed  her 
4executrix«  The  t^ftator,  aft^r  making  his  will)  received  froQ9 
|Jie  Eafi-India  Company  the  amount  of  the  bill,  which  con«' 
ftituted  the  bulk  of  his  property,  and  lent  ^he  money  upon 
perfonal  fecurity,  andaf^rvy^ards  called  in  lool.  part  of  ic^ 
jfo  that  1400I.  only,  wa^  due  to  him  at  his  d^ath.  UpoQ  e 
bill  filed  by.  the  nepbews  and  nieces  againft  the  executrixy  the 
i}ueftion  was,  whether  the  receipt  by  the  teftator  of  the 
emouiit  of  the  bill  during  his  life,  wa$  an  ademption  of  the 
bequeft,  which  depended  alfo  upon  another  queflion,  yi%n 
what  was  the  nature  of  the  legacy  ?  It  was  contended  for  the 
plaintiffs,  that  there  could  be  no  intention  in  the  teftator  tp 
adeem  the  legacy. by  receiving  the  amount  of  the  bill,  becao/e 
ihe  bill  was  taken  yp  and  paid  bv  the  Cpmpany  in  fhfir  ufual 
^ourfe  of  pqymentf,\  and  that  the-  legacy  was  not  fpeciiie, 
etthough  it  was  given  with  reference  to  the  bill  as  a  fecurity. 
And  it  was  infiftpd  for  the  defendant?  that  the  bequeft  was 
ipecific  and  adcenied,  and  that  the  diftin<Slion  between  a  vo- 
luntary and  compiulfofy  payment  was  exploded.  The  Chan- 
cellor gave  judgment  to  the  following  efFeft  :  '^  It  has  been 
laid,  that  the  diitincStion  between  a  voluntary  and  eompulfiry 
payn><5nt  is  exploded,  ,The  application  of  the  diftin<3tion  may 
often  fail  extremely  in  the  particular  cafe,  but  where  the 
teftator  is  compelled  to  receive  payment  of  the  di^bt,  a  pretty 
ftrong  prefiimption  arijfes^  tfcat  tjkere  is  no  variatioa  pf  int^ei?- 
i\o^  j  vvbere  he  goes^of  himfelf,  yo  neceiCty  iirging  him^  ajtid 
dijftroys  the  form  of  the  thing  fpecifically  given,  that  is  a 
good  ground  of  argument  the  other  way^.  I  think  Lord 
Camdin  decided  very  rightly  [alluding  to  bis  decifian  in  the 
Attorney  General  v.  Parkin,^  A'mbl.  566]  and  I  remember  be 
gave  a  w^xy  able  opinion  j  he  confidered  upon  the  whole  wiU, 
that  the  intention  was  to  give  every  thing  to  the  college^,  not 
ihst  identical  mortgage j  but  all  mortgages,  ,0//  bond$,  aU  fecu- 
rities,  it  was  only  a  method  of  deicribing  all  bis  perfonal 
,eftate  placed  out  upon  int^reft,  The  diftin^tiqn  will  ijot  de- 
termine all  cafes  5  the  nature  'of  the  legacy,  the  paiticular 
y/ll\^  muft  be  confidered ;  it  is  not  a  diftin<^  proportion  to 
fay  Aich  a  legacy  is  fpecific,  and  that  all  fpecife  legacies  ^c 
fji/fdem  Generis  {$).  Jh^rfi  i$  a  differ^fic^  wh^fher  a  fp/edpc 
thing  is  giv^eny  or  a  legacy y  equivalent  to  money^  marked  with 

\  • 

V  ,  ■  ■ 

(«)  Fin^rh,  ^03. 
I 
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referenci  t9  a  particular  feairtty  as  a  bond ;  it  is  fpecific  qtfoad 
the  legatee,  fo  as  that  it  (hall  not  abate  when  it  is  with  re« 
ference  to  a  particular  fund ;  but  the  defendant  has  great 
difficulty  from  the  particular  frame  of  this  will,  for  it  is  in«* 
Confiftent  with  common  fenk^  that  he  {hould  have  given  in 
the  manner  he  has,  with  reference  to  a  bit  of  papir^  and  not 
with  reference  to  the  fum^  giving  in  intcreft  for  life  in  tho 
intereft  of  ^  bill  of  exchange,  he  did  not  mean  to  dedroy  her 
fntereft' for  life  if  the  bill  were  paid  ;  he  confidered  it  as  a 
permaneht  fecurity,  he  had  no  diftin6lion  in  his  mind  between 
a  bill  of  exchat^ge  upon  the  India  Company  and  Mia  Stocky  he 
creates  furvivorfliip  after  the  death  of  his  wife,  who  is  n(y9ir 
living.  It  is  ftronger  with  regard  to  a  bill  of  exchange  upoa 
the  Company,  than  a  common  bond,  for  to  a  reafpnable  cer- 
tainty there  muft  come  a  time,  when  that  bill  will  be  paid  (^), 
but  it  is  very  common  to  let  money  reft  upon  a  bond,  Upoa 
the  particular  frame  of  this  will,  there  is  no  doubt  it  was  ia 
h&^  the  bulk  of  his  fortune."  The  weight  of  this  and  tho 
other  cafes  next  ftated,  joined  with  the  great  anxiety  the 
Court  has  (hewn  upon  every  occafion,  to  conftrue  legacies 
general,  m  order  to  avoid  the  confequenccs  attending  fpecific 
bequefts,  appears  to  have  fixed  the  diftin(5lion  as  above  dated. 

{q)  A.  B»  bequeathed  to  his  nieces  J.  and  5.  a  legacy  of 
400d.  with  benefit  of  furvivorfhip  if  either  died  under  twenty-* 
one,  and  if  both  died  under  that  age,  he  diredled  the  legacy  to 
fall  into  his  refiduary  eftate ;  he  then  gave  to  S,  M.  500I.  at 
twenty-one,  with  the  like  direction  as  to  its  falling  into  the  re« 
fidue  if  S.  M,  died  under  age.  He  alfo  bequeathed  to  T^  B^ 
500!.  for  the  trouble  he  thentoforehad  in  the  management  of 
his,  the  teftator's,  affairs,  and  would  have  in  the  execution  of 
the  trufts  of  his  will.  The  will  thea  proceeded  in  this  man-r 
ner;  ^^  And  I  dire<£t  that  all  the  aforefaid  legacies  fball  be  paid 
by  and  out  of  the  monies  which  are  now  due  and  owing  from 
A.  Davidfon^  of  Madras,  Efq.  upon  bond ;  but  my  will  is,  that 
in  cafe  I  ihall  receive  the  faid  monies,  or  alter  the  faid  fecurity, 
fuch  re<?eipt  or  alteration  (hail  not  be  deemed  orconftrued  a  re^ 
vocation  of  any  or  either  of  the  faid  legacies,  but  the  fame  (ball, 
in  fuch  cafe,  be  paid  by  and  out  of  fome  other  part  of  my 
dilate  andefteifls  and  that  all  fuch  legacies  (ball  bear  intereft 
After  the  rate  of  5I.  f!^r  cent,  per  annutn^  fiom  the  time  of  tny 
deceafe,  and  th^t  the  intereft  of  the  feveral  legacies  intended  for 
the  faid  y.  and  S.  and  S.M,  (hall  be  paid  to  them  refpe(Slively» 
or  be  applied  by  my  executors  hereinafter  named,  for  or  towards 
the  maintenance  and  education  of  them  the  faid  legatees,  according 

{p)  S^c  the  cafe  of  Bronfdon  v.  Winter,  Ambl.  57,  dated  infri^ 
(f)  kobcrtfi^*  Ppc^cj^  4Ve$.  J^n,  i^, 


12  Of  Specific  Legacies.  [Chap,  11. 

to  their  feveral  provifions  fo  intended  for  them  rcfpcfti  vely,  until 
the  faid  principal  legacies  fhall  be  paid  and  payable ;  and  as  to  ail 
the  reft,  refidue  and  remainder  of  my  eftate  and  efFe<£b,  of 
what  nature  or  kind  foever,  and  whether  in  fettlemcnt  or  not, 
I  give,  devife,*and  bequeath  the  fame  unto  my  dear  and  loving 
wife  M,  B.  for  her  own  ufe  and  benefit  abfolutely ;"  and  he  ap- 
pointed his  wife  and  the  faid  7*.  5.  executor  and  executrix  of 
his  will.   The  bond  was  dated  the  Sth  of  May,  1783,  to  fecure 
5eooL  and  an  arrear  of  intereft.     The  amount  of  this  debt 
Keing  diminiflied  by  receipts  of  the  teftator  in 'his  life-time^  the 
film  owing  upon  this  fecurity  at  his  deaths  was  3583!.  9s.6d.  The 
obligor  proving  infolvent,  a  queftion  arofe,  whether  the  above 
legacies,  amounting  to  '5000I.  given  with  a  view  to  the  money, 
due  upon  the  bond,  ihould  be  made  good  out  of  the  general  re- 
fidue of  the  teftator's   eftate,   Which  depended  upon  another 
queftion ;  whether  they  were  to  be  confidercd  fpecific  or  pecu- 
niary  legacies  ;  and  by   the  Lord    Chancellor — "  The  event 
which  produced  this  queftion  is,  that  the  efFefts  of  Mr.  Davids, 
fifty  who  refided  in  India,  have,  from  circumftances  well  known 
to  us,  though  he  was  of  confiderable  reputed  property,  turned 
out  to  pay  little  or  nothing.    The  queftion  arifing  upon  an  event 
that  was  not  at  all  in  the  contemplation  of  the  teftator,  lead$ 
to  that  fort  of  difcuffion  which  is  always  unfatisfaftory  in  the  re- 
fult,  viz.  ^vhat  the  teftator  would  have  done  in  a  cafe  that  was 
not  forefeen  by  him.     On  the  part  of  the  refiduary-Jegatee  it 
was  argued  very  plaufibly,  that  upon  the  whole. of  the. will  it 
was  to  be  coUedled,  that  the  teftator  had  made  an  eftimate  of 
his  fortune,  that  upon  that  fortune  fo  eftimated,  calculating 
that  he  had  a  fum  of  5000I.  well  fecured,  he  meant  upon  that 
fuppofition  in  his  own  mind,  to  give  thefe  particular  legacies  5 
and  that  exclufive  of  that,  all  the  reft  of  his  fortune  not  defiried 
in  the  will,  but  fuppofed  to  be  defined,  and  eftimated  in  his 
own  imagination,  he  intended  to  giveto  his  wife.     Therefore 
it  is  concluded  in  the  argument  on  one  fide,  that  if  it  had  been 
in  his  view  that  a  cafe  might  happen  in  which  that  5000U. 
would  be  loft,  and  the  property  would  be  diminifhed  to  fo  great; 
an  extent,  the  probability  is,  he  would  not  have  given  thefe 
legacies,  at  leaft  he  would  not  have  broken  in,  to  fuch  an 
amount,  upon  the  provifiqnhe  meant  to  give  to  his  wife:  it  i* 
alfo  contended,  that  he  has  fpecified  two  ways,  in  which  his 
fpecific  purpofe  might  fail  of  effeft,  his  calling  in  the  money, 
or  altering  this  fecurity,  and  it  was  infifted  with  a  good  deal  of 
plaufibility,  that  having  exprefled  what  was  to  be  done  in  thofe 
two  cafes,  an  implication  arifes  that  it  could  not  be  his  inten- 
tion, in  the  cafe  that  has  happened,  that  the  legatees  (hould 
charge  the  refidue.    'On  the  other  fiJe  it  was  Contended,  and 
very  plaufibly  likewife,  that  the  intention  was  definite  with 
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regard  to  the  legatees,  that  the  fum  of  his  bounty  is  definite 
and  abfolute  with  regard  to  them ;  that  they  flood  in  a  near 
degree  of  relation  to  him — two  wer^  his  nieces ;  the  third  was 
probably  connefted  with  him.;  the  fourth  is  a  legatee  exprefsly 
for  paft  fervices,  and  as  an  inducement  to  him  to  afl:  jua  ex- 
ecutor in  the  execution  of  the  will,  and  in  making  good  the  re- 
lidue  to  the  wife ;  that  with  ^t(peA  to  her  there  is  no  definite 
intention  ;  he  gives  to  her  what  he  did  not  know  how  otherwife 
to  difpofe  of;  what  the  law  would  have  difpofed  of  if  he  had 
not — 2L  loofe  floating  refidue ;  that  they  are  n6t  intitied  to 
argue,  that  fuificient  appears  upon  the  will  to  induce  the 
Court  to  think  he  had  made  it  upon  a  calculation.  The  argu. 
ments  upon  the  one  fide  and  the  other  lead  to  this  conclufion---' 
that  I  cannot  pronounce  with  any  degree  bf  certainty  what  the 
teft^or  would  have  done  in  a  cafe  that  never  occurred  to  hira^ 
Firft,  it  is  evident  there  was  no  fuppofition,  that  could  induce 
him  to  make  a  provifion  for  the  cafe  that  has  happened.  I  am 
therefore  to  take  the  will  as  Ifirid  it,  the  court  always  feels 
itfelf  difpofed  to  entertain  that  fort  of  reafoning.  Qnc  would 
wifli  to  do  what  one  muft  fuppofe  would  have  been  the  inten- 
tion of  the  teftator  in  the  event  that  has  happened,  but  it  really 
amounts  to  conjecture  only.  If  I  were  afked  my  opinion,  f 
muft  fairly  fay,  the  arguments  upon  the  one  fide  and  the  other 
balance  themfelves  very  much.  Thefe  legacies  I  find  given, 
certainly  not  as  fpecific  legacies ;  and  I  cannot  apply  any  rule, 
that  has  been  laid  down  as  to  fpecific  legacies,  to  thefe.  He 
has  not  gi,vcn  the  bond,  in  form  or  in  fubftance.  The  legacies 
are  charged  upon  the  bond,  but  they  do  not  amount  to  it.  Sup* 
ppfing  as  he  did  that  the  bond  was  a  good  fecurity,  it  was 
worth  much  morfe  than  the  amount  of  the  legacies  with  intereft 
at  5  per  cent,  from  the  death  of  the  teftator.  Being  in  India, 
it  could  not  be  immediately  called  in.  The  benefit  of  the 
boftd,  therefore,  belongs  as  a  fubftantive  part  of  his  eftate  to  the 
refiduary  legatee,  charged,  I  think,  with  thefe  legacies.  The 
court  would  havtf  laid  hold  of  it,  and  would  not  have  permitted 
it  to  he  applied  to  the  prejudice  of  the  legatees,  except  for  the 
payment  of  debts.  In  this  refpeft  it  might  be  faid  to  be  fpeci<» 
iic ;  that  they  were  not  to  abate :  but  you  cannot  argue  that 
upon  this  will,  for  there  are  ho  other  legacies.  Jt  rather 
afTumes  the  queftion  to  be  decided.  Is  it  then  conditional 
legacy?  The  legacies  to  the  two  nieces  and  the  other  girl 
are  cpntingent  with  regard  to  the  priocipal :  but  there  is  jia 
condition  with  regard  to  the  intereft  of  thofe  three,  and  it  is 
remarkable,  that  they  are'  to  be  paid  with  intereft  at  5  per  cent, 
from  his  death,  exprefsly  for  education  and  maintenance.  If  I 
am  to  adopt  conjecture,  it  is  a  great  ftrain  to  hold,  that  if  he 
were  exercifing  his  judgment,  he  fhould  have  fo  provided,  that> 
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the  maintenance  fliould  be  paid  for  three  or  four  years,  and  then 
all  at  once  ceafe  by  tho  accident,  tOv  which  fuch  legacies  are 
liable,  and  that  has  happened  in  this  inftance.  There  is  no 
principle,  therefore,  upon  which  I  can  fay  thcfe  legacies  are  not 
to  be  paid  out  of  the  refidue,  except  by  indulging  in  a  ftrairn  of 
conjecture,  which  is  too  flight  a:)d  too  dangerous  for  the  court 
to  aft  upon.'*     And  in  another  cafe — 

(r)  A»  late  of  Jamaica,  reciting  In  his  will  that  he  had  re- 
^  Biitted  feveral  fums  of  money  to  England,  which  he  had  di- 
refted  to  be  invefted  in  Government  funds,  and  which  he  be- 
lieved had  been  laid  out  either  in  3  per  Cent.  Bank  Annuities, 
or  in  3  per  Cent.  Confols ;  and  alfo  reciting,  it  being  his  in- 
tention that  the  provifions  for  his  younger  children  Ihould  be 
by  equal  partiom  of  fuch  Bank  Annuities^  in  which  the  faid 
monies  had  then  been  invefted  ;  in  cafe  therefore  the  fums  he 
had  then  invefted,  or  might  do  before  his  death,  ihould  not  be 
fufEcient  for  the  purpofes  therein  mentioned,  he  authorifed  his 
executrix  and  executors  to  inveft  a  fufficient  part  of  his  eftate 
in  the  purchafe  of  fo  rnuch  more  Bank  Annuities,  of  the  fame 
kind  as  he  had  then  already  purchafed,  as  would  be  fufficient  to 
anfwer  the  purpofes  in  his  will  and  after-mentioned.  He  be- 
queathed unto  his  executors  io,oopl.  current  money  of  ^Jamaicay 
invefted,  or  to  be  invefted,  bj  them  in  the  public  funds,  pur- 
fuant  to  the  fame  power,  upon  truft,  to  receive  the  annual  in- 
tereft  or  dividends  thereof,  and  pay  and  apply  fuch  part  of  the 
fame  as  they  in  their  difcretion  fliould  think  proper,  for  the 
mamtenance  of  his  daughter  A.  M.  until  marriage,  or  until  flie 
attained  the  age  of  twenty-one  j  and  from  and  after  her  attain- 
ing fuch  age  or  day  of  marriage,  upon  truft  to  receive  the  in- 
tereft  and  dividends  of  the  faid  io,oool.  and  pay  the  fame  into 
the  hands  of  the  faid  A.  M.  whofe  receipt  alone  ihould  be  a  fuf- 
ficient difcharge  to  his  executors,  &c.  j  and  after  fettling  the 
lO^OOoK  and  intereft  upon  the  children  of  A.  M.  and,  in  the 
event  of  none,  upon  her  huiband,  being  the  fur vivor,  he  dire£led 
that  if  his  daughter  died  under  age  and  unmarried,  the  to,oooU' 
was  to  become  parfc  of  his  refiduary  eftate.  The  teilator  alfe 
bequeathed  to  his  executors  a  farther  fum  of  io,oool.  of  current 
money  o^  Jamaica y  invefted,  or  to  be  invefted  by  them^n  the 
public  funds,  purfuant  to  the  faid  power,  upon  the  fame  ti-ufts, 
in  favour  of  his  daughter  J,  G.  her  children,  and  hufband,  if 
(he  left  a  huiband  furviving  her,  as  were  declared  in  favour  of 
his  daughter  A.  M.^Scc.  with  a  fimilar  dire£lion  that  the  Jail 
mentioned  ^o,oool.  Ihould  fall  into~  the  reiidue,  if  y,  G, 
died  under  ag^  and  unmarried,  which  refidue  he  gave  to  hi$ 

(r)  Raymond  <v,  Brodbelt,  5  Ves.  Jun.  199.      Sec  alfo  Kirby  «7. 
Potter,  4  Vef.  Jun.  748,  infra. 
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fon  F.   BrodbeUj  and  appointed  him  executor, — Prior  to  thfe 

date  of  the  vfxW^  the  teftator  had  made  feveral  remittances  to 

England  at  different  times,  for  the  purpofe  of  being  laid  out  ia 

Bank  3  per  cent  annuities,  which  were  accordingly  invefted— • 

and  after  the  date  of  his  will,  he  madd  other  remittances,  which 

were  alfo  placed  out  upon  government  fecurities,  fo   that   it 

Appeared,  there  were  ftanding  in  the  teftator's  name  at  the 

time  of  his  death  15,500!.  3  per  cent,  confols,  Bank  annuities^ 

and  795U  4  per  cent,  annuities. — Upon  a  bill  in  equity,  by  the 

legatees  and  their  hu{bands,  againft  P,  Brodbelt^  praying  that 

he  might  be  decreed  to  transfer  a  moiety  of  the  15,500!.  3 

percent,  confol,  Bank  annuities,  and  a  moiety  of  the  795I.  Bank 

4  per  cent,  annuities,  to  the  accountant  general  in  truft,  for  the 

plaintiff  ^.  Af.  for  life,  and  upon  her  death  on  the  other  Irufts 

of  the   will ;  and  that  he  alfo  might  lay  out  fuch  a  fum  of 

money,  part  of  the  teft^tor's  perfonal  eftate,  as  with  the  value. 

of  a  moiety  of  the  ftock  according  to  the  prices  which  the  fame 

iore  at  the  fime  of  his  deaths  would  be  equal  to   the  fum  of 

lo,oooL  Jamaica  currency,  in  the  purchafe  of  3  per  cent,  con- 

fol,  bank  annuities,  upon  the  fame  trufts ;  and  praying  fimilar 

relief  on  behalf  of  J,  M.  and  hu(band. — It  was  infifted  by  the 

defendant,  that  according  to  the  tru6  conftru(Stion  of  the  will, 

the  amount  of  thS  current  money  which  was  inverted  in  15,500!* 

3  per  cent,  confol  bank  annuities,  and,  795I.  bank  4  per  cent* 

aimuities,  ws^s  to  be  coniidered  as  applied  in  part  payment  and 

fatisfadiion  of  the  feveral  legacies  of  io,oool.  and  therefore  the 

ftock  ought  to  be  received  in  part  fatisfadion  of  the  legacies^ 

as  and  for  the  fum  of  16,3771.  7s.  6d.  Jamaica  currency,  being 

the  amount  of  the  current  money,  which  was  laid  out  in  the 

purchafe   of  fuch  flock.     But   the   Chancellor  faid   "  there  is 

nothing  fluctuating  in  this  legacy,  it  muftbe  io,oool.  currency. 

They  could  neither  have  more  nor  lefs.     Suppofe  the  inveii> 

ments,  the  value  of  the  ftock  purchafed,  had  exceeded  20,oool. 

currency,  they  would  have  been  limited  :  if  the  ftock. had  rifen 

to  par^  they  could  not  have  had  more  than  io,oool.  a  piece 

currency.     If  it  were  fpecific,  the  value  of  the  ftock  of  nece£> 

fity  muft  be  afcertained  by  the  value  at  the  death  of  the  teftator. 

But  there  is  nothing  fpecifit  in  it. — It  is  a  legacy  of  io,oooL 

currency  each.     They  never  can  receive  more,  nor  I  appre* 

hend,  lef^. — ^It  is  not  corred  to  fay  a  legacy  is  either  general 

Or  fpecific  \    for   there  is   a  general  legacy  not  attended  with 

the  qualifications  of  a  fpecific  legacy^  yet  with  an  appropriation 

upon  part  of  the  property. — That  was  the  ground  I  went  upon  in 

(s)  Roberts  v»  Pocock^  and  tJ^at  is  the  cafe  here.     The  maftef 

muft  inquire,  what  fum  of  money  woUld  have  been  neceflary  to 

baveinvefted  in  the  3  per  cents,  to  have  paid  ia,oooL  currency 

fsj  Smpra^  j^.  it,         ' 
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to  each  of  the  legatees  at  the  time  of  the  teftator's  death  and 
compute  what  is  due  to  the  plaintiffs  upon  their  legacies,  with 
iiitereft,  according  to  fuch .  currency,  to  the  time  the  whole 
inveftment  is  made,  upon  fuch  fum  as  the  matter  {hall  find, 
would  have  been  neceflary  for  the  inveftments.** 
'  If,  hewever,  an  intention  can  be  collefted  from  the  will,  that 
the  teftator  meant  to  give  the  legatee  the  identical  fecurity, 
with  the  money  due  upon  it,  and  not  the  money  ind(^endent  of 
fuch  fecurity,  the^  legacy  will  be  confidered  fpecific. 

^■"■"TVccordingly  in  a  cafe  (t)^  where  A.  by  codicil,  dated  the 
29th  of  June,  179 1,  bequeathed  to  £.  thus, —  "  Whereas  I 
am  intitled  to  8000I.  vetted  in  the  bank  of  Meff.  B,  C,  and  Z>. 
for  Mlhich  fum  payable  with  interett  at  3  per  cent,  one  month 
after*fight  at  A^.  I  have  the  promiffory  note  of  the  faid  bankers  ; 
how  I  give  and  bequeath  unto  my  friend  £.  who  lives  with  me, 
the  before  mentioned  fum  of  8000I."  J,  died  the  9th  day  of 
July,  1 79 1 J  and  upon  the  13th  of  June,  in  the  fame  year, 
being  prior  to  the  making  of  the  codicil,  he  indorfed  the  note 
thus, — "  I  give  this  note  unto  £.  which  is  along  with  me,  for 
tlie  love  and  regard  I  have  for  her.'*  Upon  a  queftion,  whether 
this  bequeft  was  general  or  fpecific,  it  was  deterfnined  at  the 
Rolh^  that  the  bequett  was  fpecific,  his  honor  confidering  the 
indorfement  on  the  note,  together  with  the  manner  in  which 
it  was  given,  as  fufficient  to  fhew,  that  the  teftator  meant  to 

'  give  the  note  itfelf.         In  another  cafe — 

[u)  A.  bequeathed  to  his  fitter  C  the  interett  of  300I.  upon 
bond,  for  life ;  and  after  her  death,  he  gave  to  her  daughter,  jD, 
the  interett  then  due  upohthey^/rf  bondy  together  with  the  prin- 
cipal, to  be  .at  her  difpofal  at  twenty  one.  The  teftator  was 
poffeffed  of  two  bonds,  one  for  fecuring  300L  the  other  200I. 
and  the  queftion  being,  whether  this  legacy  was  fpecific? 
The  mafter  of  the  Rolls  was  of  opinion,  that  it  was  fpecific, 
the  words  *'  faid  bond  "  fixing  itunquettiohabiy  to  the  iden- 
tical, bond  the  teftator  had  at  the  date  of  his  will.     Again — 

{^)  A,  by  will  dated  in  the  year  1784,  bequeathed  in  this 
manner,  **  I  give  and  bequeath  unto  y.  B,  and  J,  G,  who 
formerly  lived  with  me  as  fervants,  the  fum  of  30I.  each,  to  be 
feverally  paid  to  them  within  three  months  next  after  piy  de- 
Ceafe,  out  of  200I.  due  from  y.  C,  to  me  upon  bond.  Alfo  I 
give  and  bequeath  unto  J,  D,  and  y,  S.  the  fum  of  50I.  each, 
to  be  feverally  paid  to  them  within  three  months  next  after  my 
deceafe,  out  of  the  faid  fum  of  200L  due  to  me  from  the  faid 
y.  C,  Alfo  I  give  and  bequeath  unto  the  faid  y,  C.  the  fum 
of  40I.  being  the  remainderof  the  faid  fum  of  200I.  due  from 
him  to  me  as  aforefaid."     A,  after  giving  other  legacies,  be- 

( /)  Chaworth  <v.  Beech,  4  Vef.  Jun.  555.       («)  Inncs  <v.  Johnfon, 
4  Vef.  Jun.  568.  {jx)  Badricko;,  Stephens,  3Bro.  6C.  431; 
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qneathed  the  refidue  to  C.  and  £.  In  the  year  1786,  y.  & 
paid  the  bond^debt^  with  tntereft  td  the  teftatrik,  but  whether 
vohintstrily  oron  demand,  did  not  appear.  Qucftion,  whether 
the  pa}'meat  adeemed  the  legacies  ?  And  the  court  decreed  that 
it  did,  but  the  reafons  which  led  to  the  decree  are  not  menh 
tioned  in  Mr.  ferown's  report.  In  order  to  reconcile  this  de- 
cree with  the  other  cafes,  we  may  Aippofe^  that  from  the  maiw 
ner  of  the  bcqueft,  viz.  the  gift  of  different  fums  of  money  out  < 
of  a  debt  fecured  by  bond,  in  all  the  exa<Sl  amount  of  the  debt^ 
the  conrt  was  fatisfied  that  the  teftator  in  doing  fo»  intended  to 
majce  dtftributton  of  the  individuial  debt  and  no  more,  among 
the  perfbns  to  whom  it  was  dealt  out  inxparcels,  fo  as  to  make 
the  feveral  beqaefls  amount  to  a  ff^cific  individual  legacy  of  the 
bond  itfeif ;  therefore  the  debt  being  difcharged  after  the  date  of 
the  will,  Ajch  difcharge  was  an  ademption  of  the  teftamentary 
difpofition  of  jt. 

Legacies  of  ftock  are  either  general  or  fpecific  according  to 
the  intention  of  teftators  collected  from  the  words  in  their  wills* 
**  My  '*  preceding  the  word  *^Jfoci  **  has  been  frequently  ad- 
judged fufficient  to  render  the  bequeft  fpecific,  and  it  appears 
from  the  authorities  referred  to  (y)  that  if  I  were  to  bequeath 
to  another  perfon  in  this  manner  *^  my  "  capital  ftock,  fuppofe 
loool.  in  that  of  the  India  Company,**— -or,  **  3000I.  ijbock  in 
the  3  per  cent  confols  bank  annuities,  being  part  of  m^  ftock 
now  ftandtng  in  my  name  ;" — or,  lol,  per  annum  for  life,  to 
be  paid  out  of  my  dividends  of  400k  in  the  &c.  now  ftanding  in 
my  name;" — Such  feveral  legacies  would  be  fpecific.     But  it^ 
feems  fettled  that  mere  polTeffion  by  the  teftator  at  the  time  of  / 
making  his  will  of  ftock  or  annuities,  or  of  ftock  or  annuities  \ 
of  equal  or  larger  amount  than  the  bequeft,  will  not  (without 
words  of  reference,  or  an  intention  appearing  upon  the  will^  ( 
that  the  teftatW  meant  the  identical  ftock  be  was  then  pofleHfed  / 
of)  make  fuch  bequeft  fpecific.     Accordingl  y — 

(z)  A.  bequeathed  ioool.  capital  Snulh  Sea  Stock  to  his  wife^ 
for  life,  for  her  foleufe  and  benefit,  with  a  power  of  difpofition' 
among  her  children.  At  the  date  of  the  will,  A.  was  poflefted 
of  1800I.  South  Sea  Stock,  which  he  afterwards  reduced  to 
200I.  but  before  his  death,  he  increafed  by  purchafe  the  200k 
to  1600I.  one  of  the  quellions  was,  whether  the  redu£tion  of 
the  ftock  after  the  date  of  the  will,  was  nor  an  ademption  oi 
the  bequeft  of  it?  which  involved  this  queftion  whether  fuck 
bequeft  was  fpecific  ?  And  as  to  that,  Lord  Talbot^  C.  was  of  aii 

{y)  Slecch  'v.  Thorington,  and  DHnkwafer  «v.  Falconer,  »  Vc«. 
560 — 6*3.  Purfe  *v.  Snaplin,  1  Atk.  416.  A (h burner *«t;.  MacGutie^ 
%  Bro.  CC.  108.  Barton  t;.  Cooke,  5  Vcs,  Jun.  461.  («)  Partridge 
♦.  Partridge,  Forreft.  »»6. 
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opinion  that  the  gift  wa$  not  fpecificy  obferving^  that  it  was  not 
the  particular  flock  he  was  pofiefled  of  which  the  teftator  gave, 
but  the  devife  was  merely  defccipi^ve  of  the  nature  of  the  thing 
given,  t>f  which  he  had  fufficient  to  anfwer  the  legacy  at  the 
time  of  his  death.     Again—  , 

{a)  R,  bequeathed  to  A.  S.  ^^  5000I.  in  the  old  annuity 
ftock  of  the  South  Sea  Company.'*  And  after  two  or  three 
intervening  legacies  of  ttocks  of  diflFerent  kinds,  he  *^  gave  to 
his  coufin  R.  P.  5000!.  in  the  old  annuity  ftock  of  the  South 
Sea  Company"  and  his  reiiduary  eftate  he  bequeathed  to  R,  S» 
The  teftator  at  the  time  of  making  his  will>  and  at  his  deaths 
had  no  more  than  5000L  in  old  South  Sea  annuity-ftock,  which 
jf.  S*  claimed  under  the  teftator's  wilU  The  queftion  was, 
whether  the  two  legatees  were  intitled  to  have  5000I.  apiece 
South  Sea  annuity  ftock,  in  which  cafe  reibrt  was  to  be  made 
to  the  general  ailets,  or  whether  the  legacies  Were  fpeciiic  fa 
that  there  berng  only  otle  5000U  South  Sea  annuity  ftock,  the 
two  legatees  would  be  under  the  neceffity  of  abating  inter  fe^ 
and  dividing  the  fund  equally.  The  queftion  having  been  fub- 
mitted  to  the  decifion  of  the  Majier  of  the  Rolls^  he  declared 
that  as  there  was  only  one  5000I.  old  South-Sea  annuity,  one 
only  could  pafs  by  the  willy  which  with  the  intereft  accrued 
due  fince  the  teitator'is  death  was  divifible  between  the  two 
legatees— But  this  decifion  being  unfatisfa£lory  to  the  difap- 
pointed  legatees,  they  appealed  from  it  to  Lord  Hardwicke  C* 
who  reverfed  the  decree,  and  ordered  the  two  legacies  to  be 
made  good  out  of  the  general  aflets.  In  anfwer  to  the  ob- 
jedlion  raifed  at  the  bar,  that  the  legacy  to  R^  P.  was  fpecific, 
and  therefore  if  not  found  among  the  teftator's  aflets,  muft  fail^ 
his  lordihip  faid,  that  there  are  two  kinds  of  gifts  which  are 
clafled  under  the  name  of  fpecific  legacies.  Firft,  when  a  par* 
ticular  chattel  is  fpecifically  defcribed  and  diftinguifhed  from  all 
other  things  of  the  fame  kind.  Secondly — ^Something  of  a  par- 
ticular fpecks  'wfatch  the  executor  qiay  fatisfy,  b^  delivering 
ibmething  of  the  fame  kind,  as  an  horfe,  &c.  That  the  fiiii 
kind  may  be  more  properly  called  an  incjividual  legacy,  which 
if  not  foimd  among  the  teiutor's  efFe£ts,  finils ;  or  if  firft  given 
to  jf.  and  then  to  B.  they  muft  divide:  or  if  it  be  difpofed  of  io 
the  life  of  the'^teflator,.  it  is  an  ademption  of  the  beaueft.  Then 
his  lofdihip  obferved  that  this  gift  was  not  confined  to  the  par- 
ticular 5000I.  old  South  Sea  annuity  ftock,  which  the  teftator 
^d,  and  therefore  did  itot  fall  within  the  firft  cule^  but  the 
fecond,  which  was  of  a  more  liberal  nature;  it  was  a  legacy 
confifting  in  quantity  and  number^  and  not  confined  to  the 
ftriflncfe  of  the  firft  rule.     In  another  cafe — 

(a)   Purfe  v.  Snaplin,  i  .Atk.  4x5. 
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(b)  A,  bequeathed  unto  G.  R*  400!*  Eajl  India  bondsi  upon* 
truft  to  pay  the  intereft  unto  his  niece  R.  //•  until  her  aee  of 
21  or  mariiage,  and  then  to  pay  her  the  faid  400I.  Eafi  India 
bonds.  The  teftatrix  recited  this  bequeft  in  her  codicil,  and 
another  mentioned  in  her  will  of  three  exchequer  orders  which 
file  had  fince  fubfcribed  into  the  bank  of  England i  and  ihe  fub-^ 
ftituted  in  the  place  of  thofe  orders  a  pecuniary  legacy.  One 
Eajl  India  bond  only  was  found  in  the  teftatrix's  poileffion  at 
her  death.  Queftion  whether  the  legacy  was  to  be  confidered* 
as  a  legacy  of  quantity,  fo  as  to  amount  to  a  direction  to  the 
executor  to  lay  out  fo  much  of  the  reiiduary  eftate  as  would 
purchafe  it :  or  whether  the  leg^y  was  to  be  confidered  (as 
contended  for  the  charities,  to  whiththe  refidue  was  given,)  as 
the  gtfc  of  a  fpecific  thing  exiting  at  the  date  of  the  will,  though 
not  found  in  the  pofleffion  of  the  teftatrix  at  her  deaths  and 
therefore  adeemed.  And  the  Mafter  of  the  Rolls,  Sir  Thomas 
Clarke  J  was  of  opinion,  that  from  the  generality  of  the  words^ 
together  with  the  inference  arifing  from  the  probability,  that 
if  the  bonds  exifted  at  the  date  of  the  will,  but  were  fpld  prior 
to  the  codicil,  the  teftatrix  would  have  noticed  it,  as  in  the 
inftance  of  the  exchequer  orders^  the  legacy  was  not  fpecific, 
but  of  quantity,  which  he  direfted  to  be  mside  good  out  of  the 
general  afiets. 

{c)  J.  among  other  legacies,  direded  3920I.  hank  annuities 
to  be  purchajea  out  of  his  perfonal  eftate  for  B.  C.  and  D* 
Queftion,  wnether  thefe  legacies  were  pecuniary  or  fpecific? 
And  Sir  Thomas  Qarke^  determined  that  they  were  to  be  coo* 
fidered  pecuniary.  .    ^ 

{d)  A.  by  will,  dated  the  19th  day  of  Aueuft,  1732,  devifed 
as  follows : — ^^  I  bequeath  unto  the  (aid  /rl  7*.  and  G.  L  the 
fum  of  2000l.  capital  ftock,  in  the  South  Sea  Company ^  andalfo 
two  navy  bills,  the  onedated  7th  Offober^  I730»  (So.  721)  for 
the  principal  fum  of  93!.  9s.  i  id.  and  the  other  dated  ift  Decent 
berj  1730,  (No.  5981)  for  the  principal  fum  of  555L  i6s.  9d« 
and  the  feveral  fums  of  money  thereon  due,"  which  ftock  and 
navy  bills  the  teftator  dire£tecl  fliould  be  placed  at  intereft  by  his 
tru(rees,  for  the  benefit  of  his  daughter  ^nd  her  children.  The 
teftator  was  poflefled  of  2000U  South  Sea  Stock,  and  no  more  at 
the  time  of  making  his  will ;  and  in  the  months  of  February^ad 
March  next  afterwards,  he  fold  1500I.  part  of  the  2000I.  He 
alfo  received  the  amount  of  the  navy  bills  in  due  courfebf  pay<^, 
ment.  Queftion,  whether  the  bequefts  of  the  2000].  South  Sea 
ftock  and  navy  bills  were  to  be  confidered  fpecific  or  pecuniary  i 
And  Verney^  M.   R.   determined  that  they  were  pecuniary* 

{h)    Sleech  v.  Thorington.    s   Vef.  560.  {c)   Gibbons  ^.  HiU^ 
I  Dickins.  Rep,  3)4.        (d)  Bronfdon<v,  Winterj  Arabh.^?* 
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^  Some  ftrefi,  did  he,  has  been  laid  upon  the  words  '*  the  fum"  of 
jtoool.  in  the  will,  as  if  by  them  the  teftator  meant  that  quan* 
ticy  of  ftock  only.  But  1  think  no  weight  is  to  be  laid  on  that, 
for  if  he  had  faid  2000I.  South  Sea  ftock,  that  would  eqall^ 
expreft  quantity,  and  any  2000I.  ftock  would  anfwer  this 
legacy,  for  one  ftock  does  not  differ  from  another,  though  one 
moveablt  does  diiSrr  from  another,  and  it  is  admitted  that  if  the 
teftator  had  poficffed  no  ftock^  the  executors  muft  have  bought 
aoool.  ftock,  which  fliews  that  any  2000I.  ftock  would  fiitisfy 
this  bfqueft.  The  hSt  as  proved,  is,  that  though  nothing  par- 
Hicullar  is  mentioned  in  the  will  to  make  the  legacy  of  the  ftock 
ipeci&c,  yet  the  teftator  at  the  time  of  making  his  will,  had  the 
precife  cpiantky  of  ftock.  Here  feems  the  ftrefs  of  this  cafe. 
But  the  teftator  has  not  ufed  words  to  ntake  it  ipecific  ^  and  if 
legacies  are  to  be  fpecific  or  not,  from  the  teftator's  manner  of 
warding  them,  an^  the  natural  defcription  would  have  been 
by  words  different  frQm  what  are  here  ufed,  why  fliouU 
the  court,  from  the  circumftance'of  the  teftator  having  juft 
2000I.  ftock,  determine  that  he  meant  that  individual  ftock? 
The  navy  bills  are  fpecifically  defcribed,  but  the  teftator  has 

fiven  the  money  due  thereon.  ^What  couM  he  mean  by  that^ 
ut  to  g4ve|the  money  if  they  fliould  be  paid  off  before  his  death  ? 
And  as  be  could  not  help  receiving  them,  though  the  civil  law  , 
fays  the  peri&ing  of  a  thing  is  an  ademption;  yet  can  the 
receiving  it,  which  is  for  the  prefervation  of  it,  be  an  ademp-- 
tion  alfe  ?  If  thoie  words,  and  ths  monies  due  thereony  had  been 
"^  emitted,  it  would  have  made  no  difference.  Decree  2cooL 
ftock,  .and  the  value  of  the  navy  bills^  to  be  made  good  out  of 
the  teftator*s  perfonai  efiute.*' 

[e)  G.  Mafterx>f  Clare-hall^  Cambridge^  after  giving  by  his 
will  fevcral  pecuniary  legacies  bequeathed  **  to  ^.  iQOl.  to  B, 
lool.  icf.  to  Stwey*s  Hofpital  3>400l.  in  the  3  per  cents,  the 
annuafl  dividends  of  which"  to  be  every  half  year  divided 
betwixt  four  widows/'  It  appeared  that  the  teftator  at  the 
time  of  making  bis  will  and  at  his  death,  had  only  2200I.  ftand^ 
ing  in  bis  name  in  the  J^^r  cent,  annuities,  of  which  150L 
belenged^  Cd  other  perfons,  and  that  the  remaining  2050I.  were 
kb  ow>a.  There  being  a  deficiency  of  affets  ;  the  queftion  was,  ^ 
whether  the  legacy  of  3,400!.  in  the  3  Per  cents,  was  to  be  con- 
fidered  a  fpecific  or  pecuniary  legacy  r  And  the  Lord  Chan- 
eeifkr  thus  evpn&S  himfelf— -<^  In  this  cafe,  I  confefs  it  does 
not  appear  to  me  that  there  is  any  queftion  of  difficulty.  On 
th^  has  of  the  will,  it  is  dearly  a  pecuniary  legacy,  and  if  it  be 
to  be  turned  into  a  fpecific  legacy^  it  muft  be  upon  other  cir-r 
cumftances.     The  form  of  the  bequeft  is  to  give  3>40ol.  in  the 

(e)  Peterborough  y.  Monlock,'  i  Brov  CC.  ^C^. 
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3  per  cents*  The  teftator  has  been  definite  in  applying  th^ 
quota  of  maintenance  to  each  widow. — ()n  the  face  therefore 
of  the  will  it  is  merely  pecuniary,  and  extends  only  to  at  ditec-? 
tion  to  buy  fuch  a  fum  in  fuch  a  ftock.  But  it  is  (aid^  that 
although  this  may  be  fo  in  the  words,  yet  that  circumftances  ma/ 
be  given  in  evidence,  as  to  the  date  of  the  funds  in  his  poflfeffion  at 
the  tinae  of  making  the  will. — If  he  had  at  the  time  of  making 
his  wiiU  more  ilock  than  that  which  he  devifed,  it  is  faid,  it  will 
be  a  (pecific  legacy ;  but  that  this  is  not  the  only  cafe  in  which 
the  court  has  been  ufed  to  make  ti)is  inference.  When  I  fay 
this,  I  do  not  mean  to  be  underftood,  that  the  court  has  laid  it 
down  as  a  poiltive  rule  of  law,  but  merely  as  an  interpretation 
pf  evidence.  In  all  cafes  where  the  legacy  is  coufidered  fpeci- 
fic,  the  court  takes  for  granted,  that  the  teftator  meant  that 
particular  fund,  although  he  may  bemiftaken  in  the  defcription 
of  it.  Now  this  intention  ought  to  be  made  out  by  ftfong  cir« 
cumftanceS)  which  certainly  do  not  exift  in  the  prefent  cafe. 
I  am  therefore  of  opinion,  that  this  is  a  pecuniary  legacy,  and 
Biuft  confequently  abate  in  proportion  with  the  reft/' 

(f)  y.  S.  by  his  will,  gav«  the  refidue  of  his  effe<3s  to  be 
diipofed  of  as  follows  :-— he  bequeathed  to  C  S.  *^  the  interejl  ef 
lOo/.  New  South  Sea  Annuities  during  his  natural  life^  and  after 
his  death  te  he  equally  dlvi4ed  among  his  children  i  And  he  gave 
unto  each  of  C.  5's.  children  who  ftiould  be  living  at  his  the 
teftator's  death,  the  fum  of^oL  each^  New  South  Seti  Annuities^ 
the  intereft  to  be  paid  from  the  time  of  his  death,  and  the  prin^ 
cipal  when  they  ftiould  be  of  age.  And  he  bequeathed  unto 
7.  S.  the  intereft  of  lOoL  New  Scuth  Sea  Annuities^  for  lifei 
and  after  his  death  tP  devolve  to  his  uncle  C,  WJ* — The  tefta« 
ter  then  gave  fome  other  legacies,  and  conftituted  G,  W,  reddu^ 
ary  legatee  and  executor.  At  the  time  of  his  deaths  the  tefta<» 
tor  had  Sool.  New  South  Sea  Annuities  ftanding  in  his  name, 
which  he  was  alfo  prefumed  to  have  at  the  date  of  his  will^ 
though  not  fo  ftatcfd.     The  only  queftion  was,  whether  the 

'  legacies  of  iSdtf/^  £^£7  Annuities,  were  general  iDr  fpeciiic,  the 
fund  being  infufficiont  to  pay  all  the  legacies.  And  the  Majier 
^fthe  RoTis  wzs  of  opinion  that  they  were  general  legacies,  and 
liable  to  abate  with  the  other  pecuniary  legacies. 

(g)  A.  among  other  legacies,  bequeathed  to  F.  K*  the  Con  ^ 
A.  K.  \^^  the  fum  of  6ool*  and"  J  the  words  within  the  brackets 
toeing  erafed,  ^^  my  annuijty  being  a  feparate  order.  No*  931,  of 
lol.  fer  annum^  payable  out  of  his  Majesty's  receipt  of  ex^ 
chequer,  for  and  during  the  remainder  o/my  term  aad  intereft 

f/JSimntatki*u.  Vallance,  4  Bro.  CC.  345.    f^gj  Kirby  in*  Pott^^ 

4  Vef.  Jun^  t4^«  fiee  alio  Siblt^y  v*  P^i^i  7  V^.  Jun*  GC4  s%%^  ftated 
ififra.  S,  P*        ' 
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dieretn."  J.  bj  codicil,  bequeathed  to  F.  K.  in  the  following 
manner,  ^^  my  mtention  and  will  hy  my  codicil,  is  to  give 
to  F.  K.  a  legacy  of  loool.  out  of  my  reduced  bank  annuities 
3  per  cents,,  by  my  executor  within  one  month  from  my  deceafe, 
for  his  integrity,  fobriety,  and  good  behaviour,  and  deferving 
perfon  in  every  refped/*  The  queftion  was,  whether  the 
legacy  of  lOOOl.  was  fpecific,  the  teftator  having  left  above 
3000I.  3  per  cent,  reduced  bank  annuities,  befides  other  ftock  i 
And  the  Mafter  rf  the  Rells  thus  exprefled  himfelf,  <<  If  the 
legacy  given  by  the  codicil  had  been  ^^  of  my  ftock'*  or,  '^  in 
my  nock'*  or,  **  part  of  my  ftock**  I  ihould  have  held  it, 
clearly  held  it,  a  <pecific  gift  of  an  aliquot  part  of  the  ftock. 
The  pecuniary  legacies  are  direded  to  be  paid  within  6  months. 
The  teftator  thinking  that  he  had  not  done  fufficient  foi^ 
F.  K.  by  the  annuity  of  lol.  but  that  for  his  integrity,  fobriety, 
and  good  condud,  he  deferved  fomething  more,  gives  him  this 
legacy  by  the  codicil.  A  gift  of  lOOoL  no  doubt  means  lOOOl. 
fterling,  but  undoubtedly  tbgt-iiiay^>e  explained.  It  is  faid  the 
words  that  follow,  ^^  out^bf  my  reduced  bank  annuities  3  per 
cents**  are  fynonimous y^o  the  words  I  have  ftated,  "  part  of 
my  ftock,  &c.**  Th$y  are  not  fjmontmous  by  any  means,  for 
icool.  may  be  raifed  by  felling  as  much  ftock,  as  would  pro* 
duce  that  Aim,  or  by  borrowing  ilpon  it;  fuppofe  it  were  lOOol. 
out  of  a  leafehold  houfe,  it  would  be  a  charge.  The  dire^ion 
as  to  the  month  is  very  material,  if  light  circumftances  are  to 
be  called  in  aid,  why  mould  one  month  be  mentioned  ?  Why 
ihould  not  the  transfer  be  immediately?  Why  not  as  foon  as 
conveniently  might  be,  giving  him  all  the  accruing  dividends 
in  the  mean  time  ?  The  only  efted  of  that  direction  would  be, 
to  deprive  him  of  the  dividends  which  could  not  be  the  in- 
tention. There  certainly  muft  be  time  for  the  adlual  transfer, 
but  the  teftator  might  have  given  /".  K.  all  the  divideads. 
Every  one  knows,  that  a  fpecific  legacy  of  a  corpus^  pafles 
from  the  death  of  the  teftator.  It  vefts  immediately  froih  that 
time.  There  is  a  very  untechnical  expreffion  ufed  with  regard 
to  ftock.  There  is  literally  no  fuch  thing  as  lOOl.  ftock. 
The  3  per  cents  are  perpetual. annuities  only,  granted  for  ever, 
redeemable  by  -the  public  upon  payment  of  a  certain  fum  of 
money.  Knowing  however,  that  in  comni^on  parlance,  people 
fpeaking  offtock^  will  fo  exprefs  themfelves,  we  muft  apply 
it.  But  whenever  there  is  a  legacy  of  a  given  fum,  there  muft 
be  poiitive  proof,  that  it  does  not  mean  fterling  money,  ia 
order  to  make  it  fpecific.  If  this  legacy  h^d  been  exprefTed 
thus,  *'  Part  of  my  reduced  bank  annuities  '*  or,  *'  in  my  re- 
duced bank  annuities,**  I  could  not  have  c<Mifidered  that  the 
teftator.  meant  any  thing  but  an  identical  part  of  that  corpus  j^ 
but  when  the  phrafe  is  ^^  lOOoU  out  of  my  reduced  bank  annu« 


Sed.  I.]  Of  Speci/ic  Legacies.'  2j 

ities''  the  fenfe  is»  that  the  executor  (hall  raife  lOOoL  by  fell- 
ing fb  much  of  that  ftock,  and  this  being  a  fund  to  which  he 
can  have  immediate  recourfe,  he  is  ordered  to  do  fo  within  a 
month.  Therefore,  though  in  my  private  opinion,  there  is  great 
doubt  what  he  meant,  I  muft  hold  this  to  be  a  legacy  of  loool.' 
to  be  raafed  and  paid  out  of 'that  fund  as  a  fpeciiic  fecurity,  and 
more  eafily  come  at,  than  a  legacy  out  of  his  eftate  in  general 
might  have  been. 

The  cafe  of  AJhton  v.  AJhton  (h)^  "**y>  ^^  ^^^  ^g^^^*  appear 
irreconctleable  with  the  authorities  laft  ftated,  but  on  nearer 
view,  the  opinion  given  by  Lord  Talboty.  will  appear  to  have 
been  well  founded. — /i,  bequeathed  to  truftees,  6000L  South 
Sea  Annuities,  in  truft,  to  fell  and  Iqy  out  in  thepurchaje  of  lands y 
to  be  fettled,  &c.  and  afterwards  by  codicil,  gave  them  a  further 
fum  of  1200I.  to  the  fame  ufes.  The  teftator  having  S360I. 
only  in  annuities  at  the  date  of  his  will,  the  court  < ietermined 
that  the  legacy  was  fpecific,  and  therefore,  that  the  deficiency 
fhoukl  not  be  fupplied  out  of  the  general  perfonal  eftate.  ,It  is 
obvious  to  the  reader,  that  in  the  above  cafe,  no  exprefs  Words 
of  reference  were  ufed  by  the  teftator  in  regard  to  any  particu- 
lar annuities  which  he  might  have  at  the  date  of  his  will,  there- 
fore the  inference  that  he  intended  thofe  identical  annuities, 
muft  have  arifen  from  fome  other  circumftance,  which  was.  that 
of  the  gift  of  the  annuities  to  the  truftees  in  form  of  a  prefent 
legacy  in  truft  tofell^  and  the  difference  in  amount  between  tha 
annuities  which  the  teftator  had  at  the  time  of  making  his  will, 
and  thofe  exprefled  to  be  bequeathed  by  hirn,  muft  have  pro- 
ceeded itierely  upon  a  mifcalculation  of  his  property. 

There  is  a  cafe  which  appears  to  me,  to  militate  directly 
againft  the  adjudications  laft  referred  to,  and  it  was  to  the  follow- 
ing effeft  [i).  A,  having  at  the  date  of  his  will  2702!,  3s. 
Bank  Annuities,  and  2000I.  Eaft  India  Stock,  made  the  follow- 
ing bequeft,  *'  To  my  two  daughters  S.  and  C.  I  give 
2702I.  3s.  capital  ftock  in  the  Bank  of  England^  an;}  2000I. 
ftcrling  capital  ftock  in  the  Englijh  Eaji  India  Company,  to  be 
equally  divided  between  them.*'  The  teftator  before  his  death 
fold  702I.  3s.  of  the  Bank  Stock,  fo  that  at  the  time  of  his  de- 
ceafe  he  had  only  2006I.  Bank  Stock,  and  2000I.  Eaft  Indisi 
Stock.  The  queftion  was  whether  the  legacies  were  fpecific  ? 
And  it  was  determined  ,by  Sir  John  Fortefcue^  M.  R.  that  they 
were  fpeciiic,  upon  the  principle  of  equality  in  amount  of  the 
ftock  given,  with  the  quantity  in  poiTeffion  of  the  teftator  when 
he  made  his  will. 

It  appears,  from  the  report  of  the  judgment  in  the  laft  caf«^ 

(hj  Forrcft,  15?,  3  P.  Will.  384,  S.  C*    (i)  Jeffreys  v.  JcfFreys,  3 
Atk, lao. 
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that  t\ie.Mafter  nf  the  RoUs  endeavoured  to  avoid  the  preiTure 
of  fuch  of  the  feveral  authorities  before  ftated,  as  were  cited  on 
the  occaiion  to  (hew  that  the  legacies  were  pecuniary^  by  affign- 
kig  different  reafons  as  the  grounds  of  the  feveral  decrees  pro* 
nounced  in  them.  It  is  obvious,  bowever,  from  the  perufal  of 
thoTe  cafes,  that  the  principle  whfch  produced  the  decrees  was 
a  want  of  words  referring  to  the  ftock  exifting  at  the  date 
of  the  will  or  of  manifeft  intention  in- the  tedator  that  he  allud- 
ed to  it,  and  not  the  fimple  circumftance  of  the  teftator  pof. 
ieiEng  or  not  pofleffing  ftock  at  that  period  of  any  particular 
amount.  Accordingly  in  Bronjdon  y.  Winter  (k)^  the  ftock 
which  the  teftator  had  at  the  time  of  making  his  will,  was  equal 
to  the  ftock  bequeathed,  and  in  Partridge  v.  Partridge^  and 
JT/Viy  V.  Potter  X^)^  the  ftock  in  the  poiTei&on  of  the  teftator, 
exceeded  the  amount  of  that  given,  neverthelefs  for  want  of  pro«< 
per  words  to  fix  the  legacies  to  the  then  exifting  ftock,  they 
were  adjudged  general  legacies  only.  I  think,  therefore,  that 
we  may  reafonably  infer,  that  the  cafe  of  Jeffreys  v.  Jeffnyt 
would  not  be  fo  decided  at  the  prefent  day. 

It  has  been  already  obferved,  tliat  teftamentary  gifts  of  ftock 
^       are  either  fpecific  or  pecuniary,  according  to  the  intention  of 
f   ^tiy^-pteftators  collefted  from  their  wills  ;  if  therefore,  a  teftator  hav- 
fiuL  1  *^^  ftock  at  the  date  of  his  will,  difpofe  of  it  in  fratSional  parts, 
^    rA^I  ^Q  2s  to  raife  a  clear  inference,  that  he  intended  the  identical 
/t^4^  A  ftock  he  then  poirefled,  fuch  a  bequeft  will  have  all  the  eflentials 
7^^  of  a  fpecific  legacy.     Thus  \n  S  leech  v.  7horington  (/«),  one  of 
y^^^*  the  queftions  in  that  cafe  arofe  upon  the  following  bequeft.—* 
)^jj^/^The  teftatrix  gave  24X3L  13s,  to  difFerent  pqrfons  in  feveral 
'     parcels  and  in  difFerent  proportions,  by  the  name  of  South  Sea 
i^iVr^/f  annuity  ftock,  or  S^utb  Sea  annuities,  and  bequeathed  to  her 
^jtW;i^    coachman  the  remaining  13I.  13s.  South  Sea  ftock,  ftanding  in 
^^r*^^*her   name.     The  teftatrix  died  polfefTed  of  no    more    Uiaa 
at^yl.  I2S.  id.   South  Sea  annuities;   queftion,  whether  the 
dehciency  ftiould  be  made  up  out  of  the  general  afTets,  which 
depended  upon  this,  whether  the  legacies  were  pecuniary  a^ 
fpecific  ?  And  Sir  Thomas  (Parity  M.  R.  held  them  to  be  fpeci- 
fic*. and  therefore  not  entitled  to  a  contribution  from  the  general 
perfonal  eftate»  he  faid  that  the  laft  bequeft,  in  favour  of  the 
coachman,  was  a  fpecific  parcel  of  the  flock,  part  of  a  larger 
fum  ftanding  in  the  name  of  the  teftatrix  i-*Th^t  none  of  them 
[  iwere  independent,  but  all  connetSted  from  the  original  bequeft  of 

I  the  firft  portion  of  South  Sea  Stock  to  the  laft,  which  ftie  com<« 

puted  to  be  a  refidue,  though  erroneoufly.  That  the  legacies 
>vcre  connefted  by  the  laft  being  given  by  way  of  remainder, 
and  this  was  a  fpecific  bequeft  of  fuch  an  individual  identical 

/"kj  Supra.    (I)  Supra*    (nij  \  Vef.  ^6i.  5^4, 

1 


Scft,  .1.3  Of  Specific  Legacies.  tj 

thing  as  the  teftatrix  apprehended  (he  had  ; — He  alfo  faiJ  it  was 
material  that  there  was  a  diredion  to  the  executors  to. fell,  and 
convert  part  of  the  ftock  into  money,  which .dire6t ion  it  wa$ 
impodible  the  teflatrix  could  have  given,  if  (he  meant  part  of  the 
fiock  ihould  be  purchafed  with  her  pcrfonal  eftate,  that  would 
have  been  a  vain  thing,  and  was  laid  hold  qf  in  AJbton  v.  *Aft^tQn 
(«),  which  was  in  point.     He  therefore  decreed  as  above. 

In  inftances  where  the  ftock  fpecifically  bequeathed  may  hav6  j 
^en  fold  aker  the  teftator's  death,  the  Court  of  Chancery  will  ( 
order  it  to  be  replaced,  according  to  the  value  of  ftock  at  the  V 

,  expiration  of  the  year  after  the  teftator's  death,  as  the  fpecific^ 
ftock  was  then  transferable  to  the  legatees  (^). 

Money  ^  if^  properly  defcribed,  maybe  the  fubjeil  of  fpedfic 
bequefts.  Thus  if  J/,  give  to  B.  a^fum  of  money,  depofited  in 
iuch  a^heft  or  bag^  ^'  or  in  fuch  a  perfon's  hands,  or  in  fuch  a 
trunk  or  book."  Thefe  and  the  like  defcriptions  wilt  amount 
jto  a  fufficient  fpeciiication  of  the  thing,  or  money  intended  to 
be  given  fo  as  to  conftitute  the  legacy  (pectfic.  But  as  money, 
qua  money  bears  no  ear-mark,  it  is  incapable  of  being  the  fui>- 
jed  of  a  fpecific  bequeft,  without  relation  to  fome  collateral 
thing,  by  which  the  amount  of  it  may  be  afcertained,  and  the 
money  iteU  identified.  The  bequeft  therefore,  of  a  funi  of 
money  to  be  laid  out  in  the  purchafe  of  lands,  *^  or  to  be  inveft* 
ed  in  government  fecurittes,"  '^  or  to  be  applied  in  the  purchafe 
of  annuities/'  is  a  mere  pecuniary  legacy;  the  legatee  in  the 
above  inftances  not  being  able  to  fever  the  (urns  given,  fo  as  to 
iay,  that  he  has  a  right  to  thofe  identical  fums  in  Tpecie ;  which 
he  ftioiild  be  prepared  to  do,  in  order  to  make  his  legacy  fpe- 
cific  (/>). 

As  money  accompanied  with  a  proper  dcfcriptton»  may  be 
the  fubjefb  of  a  fpecific  bequeft,  fo  may  the  general  perfonal 

^  cftate  of  a  teftator,  under  particular  circumftances.  Thus  if 
A.  poffeffing  perfonal  property  both  in  England  and  yamaica^ 
bequeathed  all  his  perfonal  eftate  in  Jamaica  to  B,  and  made 
AG  difpofition  of  his  property  in  England^  the  legacy  to  5. 
would  be  fpecific,  and  he  would  be  entitled  to  have  the  debts 
and  general  legacies  difcharged  out  of  the  teftator's  aflets  in 
England.,  In  like  manner,  if  G.  having  perfonal  eftate  at  three 
different  hbufes,  viz.  2).  E»  and  F,  bequeathed  to  H,  all  his 
perfonal  eftate  at  Z).  D^s,  legacy  would  be  fpecific,  and  not 
liable  to  contribute  with  the  f^roperty  at  E.  apd  F»  in  paynlent 
oi  general  legacies,  {n)  * 

'  f^J  S^t^^'    (oj  Nforley «».  Bird,  3  Vef.'  Jun^  631 .     fp)  Lawfoa  v. 
Stitch,  I  Atk.  507.     Hinton  v.  Pinke,  i  P.  Will.  539.     Alton  «ir. 
Medlicot,  cited  Hume  ^.  Edwards,  3  Atk.  693.     Lewen  v,  Lewen,  %  " 
Vef.  417.    {q)  Saycr  v»  Sayer,  Prcc,  ch#  39**    Ni/bct  v.  Murray,  5 
VcC  Jua.  149, 
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•ut  ^  othor  parts  of  the  will,  with  regard  to  the  intention  to 
fix  upon  other  funds  charges  that  would  primarily  fail  upon  that 
fund :  and  that  muft^  be  made  out  not  b}r  conjediureSy  but  hj 
plain  declaration  or  manifeft  intention.  '  That  is  the  printiple 
upon  which  it  is  agreed  thefe  cafes  are  to  be  conftrued 
and     the     intention     has    never    been    confidered    manifeft, 

^  merely  fromi^  difpofition  of  thfe  perfonal  eftate  in  the  fameclaufe 
with  the  land  which  muft  be, taken  to  be  fpectfically  given. 
But  thefe  cafes  do  not  go  the  length,  that  if  the  enjbyment  is 
portioned  out  in  life^interefts,  with  remainders  over,  it  is  fpe* 
cific.  I  am  clearly  of  opinion  therefore,  ^that  this  is  not  a  cafe^ 
in  which  the  perfonal  eftate  is  in  this  fenfe  fpeciAcally  given^ 
with  a  direSion  that  it  fhall  remain  fpecificaily  fuch  as  it  was 
at  the  teftator's  death,  and  the  purpofes  for  which  it  is  given 

-  are  thofe,  for  which  it  is  admitted  there  is  a  general  rule,  that: 
thefe  perifhable  funds  are  to  be  converted  in  luch  a  way  as  to 
produce  capital  I  bearing  intercft* 


>i 
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Sect.  II.  On  the  Ademption  of  Specific  Legacies. 

1  HE  fubjed)  of  adeRiption  of  fpecific  legacies,  is  necefl^rily 
involved  in  confiderable  uncertainty,  as  the  fa<5l  of  ademptioa 
muft  always  depend  upon  the  particulstr  will,  the  nature  of  th^ 
legacy,  »nd  the  intention  of  teftators :  there  feems,  how* 
ever^  to  b«  feme  rules  eftabliihed  by  the  c^fes  relating  to  this 

.  natter,  which  feem  to  be  ^s  follows  :-^ 

When  legacies  are  given  qua  money,  with  reference  to  par- 
ticular funds  for  payment^  although  fuch  bequefts  are  in  their 
nature  fpecific,  and  the  funds  may  fail^  from  being  called  in  or 
otherwife,  yet  the  legacres  will  not  be  defeated  by  thofe  cir« 
eumftances. — Thus  in  Pulsfordy.  Huntfr  ('tf^^  the  teftator  by 
codicil,  dated  the  I2th  of  December j  1779,  after  giving  two 
annuities  of  ten  guineas  each,  exprefled  himfelf  to  this  effed  :-— 
"  This  is  an  account  of  value  now  in  my  pofleffion^  and  out  of 
which  the  faid  yearly  fums  are  to  be  paid  \  bank  notes  to  the 

.  amount  of  190*.  caih  lol.  ios«  ditto  in  the  hands  of  Mr.  Drum» 
mndy  2476L  5$.  2676!.  15s,  the  intereftof  the  remaining  part, 
to  be  applied  for  the  ufe  and  education  of  my  grand-children'^  till 
they  arrive  at  the  age  of  21.  And  the  principal  to  be  then  equally 
divided  among  them,  to  the  reaibnabie  fatisfadlionof  my  executors 
or  fucceflbrs/'  It  appeared  from  the  mafter's  report,  that  th^ 
teftator  had  no  caih  in  his  poflfeffion  at  the  time  of  his  deatht 
but  was  poilefled  of  two  bank  notes*  of  the  value  together 
of  30L  and  one  Hunter j  in  or  about  January^  1779)  ^^  ^^  ^^ 
tator's  f equeft,  depofited  in  the  hands  of  MeiTrs.  Drumimnd^ 
two  navy  bills  of  the  amount  in  the  whole  2462I.  5s.  4d.  the 
prq>erty  of  the  teftator;  and  that  on  the  i6th  Augufijij^^Oj 
the  navy  hiWs  and  intereft  were  paid  off  by  government  by  17 
exchequer  bills  of  lOOl.  each^  and  by  cafh  921I.  is.  making 
together  262iK  is*  which  exchequer  bills  remained  in  lb^ 
hainds  of  Meffrs.  Drummomlj  in  the  name  of  Hunter^  and  the 
92  J 1.  IS.  placed  to  hi3  account :  That  on  the  5th  of  September^ 
1780,  HuuUr  drew  a  draft  on  Drummond  in  &vour  of  the  tef« 
t2M:or,  for  2il.  is.  which  was  paid,  and  he  afterwards  took  o^t 
the  remainder  of  the  fuqH)  and  bought  nine  other  exchequer 
bills,  of  the  value  of  lOOl.  each,  and  depofited  them  witl^ 
Drummpnd  in  bis  own  name,  which  made  up  26  ex(^hequer 

f^J  3  Bro.  CC*  416.    See  alfo  the  cafes  of  Coleman  <v.  Caleman^ 
Roberts  nj,  Pocock,  and  Broufdon  <y.  Winter^  4«^ted /if/r^« 
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bills:  Afterwards  iixteen  of  the  bills  were  depoilted  with^ 
Mefirs.  Drummondy  in  the  teftater's  name,  by  his  defire ;  and 
the  remaining  ten  bills  were  paid  to  Hunter  and  B.  in  (atis- 
fadion  of  a  debt  of  loooi.  and  it  appeared  that  the  teftator  never 
bad  in  his  own  name  any  property  in  the  hands  of  Meiirs* 
Drummondf  except  as  above  ftated.  One  of  the  quefttoirs  w^s^ 
whether  as  at  the  time  of  the  bequeft  in  the  eodictl,  the  property 
in  the  hands  of  Mei&s.  Drummmut  were  navy  ^ills,  and  bad 
been  altered  fubfequently  in  the  manner  before-mentioned,  the 
legacy  was  not  adeemed,  or  whether  the  grand-children  wer& 
entitled  to  the  fixteen  exchequer  bills  remaining  in  the  hands  of 
Drummond  at  the  time  of  the  teftator's  death  ?  And  the  Lord 
Chancellor  faid>  that  the  queftion  in  thefe  cafes,  was,  whether 
the  fpecification  of  the  thing  bequeathed,  remained  at  the  time 
of  the  teftator*s  death,  the  fame  as  it  was  at  the  time  of  the 
fcequeft.  That  therefore,  if  this  had  been  a  bequeft  of  nav3r 
bills,  he  muft  have  thought  that  the  grand-children  could  not 
talce  the  exchequer  bills,  becaufe  the  fpecification  was  not  the 
faqie.  The  thing  given  would  not  have  been  in  exiftence 
at  the  t^ftator's  death,  but  the  word  in  the  codicil  is'*  value.^* 
Now  the  exchequer  bills  remaining,  anfwer  the  defcriplfon, 
and  are  value  in  the  hands  of  Drummondy,  Therefore  hry 
lordftiip  held,  that  the  bequeft  was  fpeciiic,  and  the  grand-children 
intttfed  to  the  fixteen  exchequer  bills. 

When  fpecific  fecurities  are  given  by  will,  or  when  legacies 
are  given  out  of  particular  funds^  if  it  appear  that  the  teftator 
intended  to  difpofe  oi  aliquot  parts  of  thofe  funds,  and  the  fecu« 
rities  or  funds,  do  not  wholly,  or  do  in  part  only  exift  at  the 
teftator's  dea^h,  the  legacies  will  be  either  totally  or  in  part 
adeemed,  as  the  cafe  may  happen.  Accordingly,  if  /•  bequeath- 
ed to  6.  3000I.  ftock  in  the  3  per  cent  cohfols,  bank  annuities, 
being  part  of  my  ftock  then  ftanding  in  my  name,  if  that  ftock 
ihould  not  he  found  in  my  name  at  my  death,  having  been  pre« 
vioufly  fold,  or  if  part  of  it  only  ftiould  have  been  difpo&d  ofy 
the  legacy  to  B.  would  be  totally  or  partially  adeemed  according 
to  the  circumftances.  {b) 

^  diftinfiion  has  been  made  by  the  early  cafes,  between  the 
circumftance  when  a  teftator  received  a  debt,  fpecifically  be-^ 
queathed  at  his  own  inftance,  and  when  the  debt  was  paid 
to  him  by  the  debtor,  without  any  application  or  folicttation.' 
The  decifion  being  in  the  former  cafe,  that  receipt  of  the  debt 
was  an  ademption  of  the  legacy ;  but  in  the  latter,  that  pay-* 
ment  was  no  ademption :  And  upon  this  reafohing,  that  if,  after 
the  fpecific  beqUeft  of  a  debt,  the  teftator  upon  application  or  by 
compuKion  obtained  it,  an  inference  arofe,  that  by  ^xtinguifh-^ 

fbj  Seethe  laft  cafe,    Alfo  Afhton  *v.  Afliton,  and  Badrick  nf* 
Stephens,  dite^/u^ran 
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ing  the  demand,  he  intended  to  defeat  the  legacy ;  but  when  the     ^ 
teSator  without  folicitation,  and  ex  mero  motu  of  the  debtor,  or       «'    .  .. 
in  the  regular  courfe  of  payment,  received  the  debt  fpecifically 
bequeathed,  as  no  inference  could  be  made,   that  by  fuch  ^    . 
receipt  he  intended  to  defeat  ,his  prior  difpofition ;  the  non<« 
exiftence  of  the  debt  at  his  death  under  fuch  circumftances,  was 
not  allowed  to  difappoirit  the  fpecific  legatee  (c).     But  more 
modern  authorities  than  thofe  laft  referred  to  have  explod* 
ed  this  diftindion,  as  a  fixed  pofitiye  rule^  under  the  idea  that        i 
the^reafon  for  eftablifhing  the  difference  was  unfatisfa£tory ;  /^>      >. 
for  it  is  not  true,  that  in  all  cafes  when  a  teftator  applies  for,  or   4  ;,^  [, 
compels  payment  of  his  debt,  that  he  is  induced  to  do  fo,  from     . 
an  intention  to  defeat  a  prior  teftamentary  difpofition  of  it,  but     •*•  *  - 
from  prudential  motives,  fuch  as  the  apparently  declining  cir* 
cumflances  of  the  debtor,  and  the  like  {d).    Upon  the  whole>  the 
rule  of  equity  as .  applicable  to  this  queftion,  may  perhaps,  be 
confidered  as  fettled,  according  to  what  is  laid  down  by  the  *^  c. 

Mafter  of  the  Rolls  in  the  cafe  of  Hambling  v.   Lifter  (e)i\ 
*^  That  if  a  debt  be  fpecifically  given,  and  afterwards  be  re^  t  ^-      .; 
ceived  by  the  teftator,  and  no  reafon  appears  why  it  was  called  ^a 
in,  fuch  receipt  will  amount  to  an  ademption.     But  if  any  rea-'    '^^    .  » 
fon  be  given  for  th^  receipt  of  it,  [and  according  to  Drinkwater   \         4 
V.  Falkener  (f)^  by  entering  into  evidence  quo  animo^  the  debt   ,  \ 
was  called  in]  no  ademption  will  be  efFefted,"     The  cafe  Qf> 
Hambling  v.  Ltjler^  was  to  this  effeft.     E.  the  wife  of  L. :  '' 
being  intitled  to  840I.  lent  upon  mortgage  in  the  names   of 
truftees,  made  her  will  purfuant  to  a  power,  and  gave,  to  (?• 
lOoL  CO  be  paid  by  the  truftees  out  of  the  mortgage-money,  as 
foon  as  t)ie  fame  fhould  be  received  ;  fhe  alio  gave  to  H^  iool« 
more,  ta  be  paid  out  of  the  faid  mortgage,  and  direSed  the 
trufiees  to  place  other  200I.  in  their  names,  at  intereft,  out  of''  "^ 

the  (aid  mortgage-money,  when  received,  for  the  benefit  of  her        *  .  ^ 
niece  £.  M.     After  the  making  of  the  will,  there  was  a  con«   ' 
fiderable  arrear  of  intereft  upon  the  mortgage,  and  the  principal    ;         '  • 
and  intereft,  amounting  to  i24ol.     The  teftatrix  agreed  to  a 
compofition,  and  accepted  loopl.  for  the  whole  that  was  due^. 
and  within  a  ibort  time  afterwards,  fhe  laid  out  the  money  fo  ^ 

received  upon   other   fecurities.     Queftion,    whether  receipt  ^ 

of    the     mortgage-money    under    the    above    circumftances  v, 
was  an  ademption;  and  the  Mqfter  af  the  Rqlls  decided  that  . 

(cj  Partridge  1;^  Partridge.     Forreft,  228.     Crockat  «v.  Crqckat^ 
2P. Will.  164.    Ridero^.Wager, ibid. 328.    /^^ythomond 'P.Suffolk;     * 
I  P.Wirt.  464*    Ford  1;.  Fleming,  2T.  Will.  469.     AttpfiveyGeneiaJ**>- 
V.  Parkin,  Ambl.  566.     Afbburneror.  Mac  Guire  ,2  Bro.  CC.  zc8. 
fej  Ambl;  401.     See  alfo^  LordLoughborough'&obfervattonsinCole«  | 

man  <i/.  Coleman,  fufra,     Alfo  Bronfdon  'u.  Winter,  fufra^    (f)  a      ,      ,     ] 
w         Vcf.  624.  .  ,  .     .  j 
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.    y       it  was  not,  but  decreed  that  the  legacy  for  which  th«r  fott  vras 
Jn^rtrr  inftituted  (hould  be  paid  out  of  the  money  received^  that-  was 

,  placed  otic  upon  other  fecurities. 

'<^  ^       Although  the  fund  fpecifically  bequeathed,  be  annihilated  or 
.^Y/^fyp   called  in  by  the  teftator  after  the  making  of  his  will,  yet  if  it  be 

J.  replaced,  and  have  exiftence  at  the  time  of  his  death,  it  feems 

ul^L '  that  the  teftamentary  gift  of  it  will  take  effect-  Suppofe  then 
^3 .  the  fpeciiic  fund  to  confifl  of  io,00ol.  3  per  cent,  confolidated 
^/^^^^bank  annuities,  if  the  teftator  fold  the  ftock  after  the  date  of  his 
^^^'^^will,  and  afterwards  purchafed  an  equal  or  lefs  quantity,  the 
v^Z4At^le«itee  would  be  entitled  to  fo  much  as  appeared  (landing  in  the  ^ 
'  TXaS)  '  ^^^^^^*^  name  at  the  period  of  his  death.  The  prineiple  is  this  ; 
that  if  the  fale  by  the  teftator  of  the  fpecific  fiind  be  confidered 
"l  7  *M  3S  an  alteration  of  intention,  fo  as  to  lay  the  foundation  for  con- 
/f  f  eluding  that  he  meant  to  adeem  the  bequeft  of  it,  the  fubfequent 
^mS:  replacement  cannot  have  lefs  elFed  than  to  afford  equal  evidence 

y^  of  intention  that  he  meant  the  legatee  to  have  his  legacy  accord- 

/  J  ing  to  the  will  {g)*  But  in  order  to  revive  the  fpecific  gift 
L  0%l^  under  thofe  circumftances,  it  is  neceflary  that  the  money  fhould 
^ij^^Jbe  replaced  in  the  fame  fund  as  that  mentioned  in  the  will,  fo  as 
}%  -*J  to  anfwer  the  defcription  of  the  bequeft,  or  the  legacy  will  be 
^^^r    adeemed  wholly  or  in  part,  as  the  cafe  may  be.     Thus  if  the 

4^AtjL     bequeft  were  gf  fo  much  South  Sea  annuities,  the  replacement 
/  a^^  myxH  be  in  th^t  kind  of  ftock,  for  the  purpofe  of  intitling  the 

.    //li^gatee  to  claim  it  under  the  fpecification  in  the  will  (h). 
l^t^JttJid  '^  regard  to  the  neceffity  of  the  thing  bequeathed,  anPvering 


^  ^  tne  defcription  of  the  will  at  the  death  of  the  teftator,  an  ex- 
^i^S^'Ccptioa  muft,b«  made  in  inftances  where  the  alteration  in  the 
L  v\  fKJL  fund  is  efFedled  by  mere  act  or  operation  of  law,  for  fuch  altera^. 


eption  muft,b«  made  in  inftances  where  the  alteration  in  the 

A  Vii  lotion  will  not  be  an  ademption  of  the   legacy,  although  the 

.5y,  terms  of  the  bequeft  fhould  happen  to  be  infufHcient  to  embrace 

^^/O^ii^the  property  in  its  new  chara£^er.     And  this  feems  to  be  the 

^  k^      reafon ;  the  alteration  in  the  fond  not  being  made  by  the  tefta- 

.  ^^^''jftor,  but  by  the  legiflature,  and  no  intention  to  adeem  appear- 
^^<Jt  ptxn  from  tne'  circumftance,  it  would  be  unjuft  to  defeat  the 
I     J     ^difpofitions  in  the  will  by  a  provifion  in  law,  which  might  not 


h^Z 


forefeei),  and  could  not  be  prevented.     Accordingly  in 


^cafe  (i)  where  A.  bequeathed  loool.  capital  South  Sea  Steci,  to 


-| ,    «F  <^.  ,  ^M,  was  pofTefTed  qf  1800I.  South  Sea  StocJ^^  at  the  making 
aikiZji^f  his  will,  which  he  aflerwards  reduced  to  200I.  but  prior  to 
jJ^J/  yjbis  death,  which  happened  in  July,  1773,  he  repurchafed  fo 
wSmuch  ftock,   as^with  the  fum  laft  mentioned,  amounted  .to 

(g)  Partridge  «w.  Partridge,  Forrcft,  116.  Winkwater  v.  Falconer,  ^• 
VelT  625.  (h)  Crockat  v.  Crockat,  a  P,  Will.  164.  See  alfo  Puis- 
k>rd  V.  Hunter,  3  Bro.  CC.  4i4.  Oatecl  j&^ra.  (i)  PartrWge  v.  Par-» 
tridge,  Forrefl,  226.  .  Bronfdon  v.  Winter.    Ambl.  57,  S.  P. 


\ 
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1600L  South  Sea  Stock.  In  the  month  of  Juney  preceding 
i/f%  death,  the  a£t  of  parliaaient  took  place  for  changing  three- 
fourths  of  the  capital  South  Sea  Stock  into  annuities  i  and  it 
was  one  of  the  quelHonS  in  the  caufe,  whether  the  ftatute  did 
not  adeem  the  legacy  by  altering  the  nature  of  the  fund  ?  But 
it  was  determined  that  as  fuch  alteration  was  made  by  mere 
a£i  of  latUj  it  ihould  not  be  permitted  to  defeat  the  bequef]^  to 
the  prejudice  of  the  legatee. 

If  the  fund  be  varied  only  in  afmdll  degree^  ot  be  differently 

arranged  at  the  teftator*8  death,  from  what  it  was  at  the  date 

of  his  teftament,  as  the  fund  ftill  remains  the  fame  in  fuh-^ 

Jiancey  fuch  variation  or  arrangement  will  not  caufe  an  adenip^ 

lion  of  the   legacy*     Accordingly, 

(k)  A,  B.  and  C*  being  partners  in  the  banking-bufioei^^. 
Under  articles  made  in  the  year  i743»  -^^  ^fter  reciting  in 
his  will,  that  he  had  referved  to  himfelf  by  the  articles,  nine 
in  twelve  parts  of  the  profits  to  arife  by  banking  m  his  houfe 
at  T.  did  (in  purfuance  of  the  power  alfo  referved  thereby) 
difpofe  of  fuch  nine  parts  in  manner  following;  one  ninth 
part  to  B*  and  C,  in  addition  to  the  ihares  they  were  en* 
titled  to  under  the  articles,  as  a  recompence  for  the  trouble 
they  Ibould  incur  in  carrying  on  the  banking  builnefs  for 
the  benefit  of  his  wife  and  children;  another  ninth  part  to 
his  wife.;  three  ninths  to  his  eldeft  fon^  and  four  ninths  to 
his  two  youflgeft  fons.  The  articles  of  I743i  expired  after 
the  date  of  the  will,  and  J,  entered  into  new  articles  with 
B,  and  C,  at  the  end  of  a  year  afterwards,  by  which  the 
bufinefs  was  dividqd  into  twenty- four  parts,  or  ihares^  ^nd 
fourteen  of  them  were  declared  to  belong  to  A  feven  to  B^- 
and  three  to  C,  There  was  a  provifion  in  the  articles  of  1743, 
that  if  any  of  the  partners  died  during  the  partnerfliip,  under 
thofe  or  any  iutuie  articles,  the  fliares  of  the  perfons  fo  dyinj^> 
ihould  belong  to  tlueir  executors ;  therd  Were  alfo  fecret,  or,^ 
what  is  called  fide-articles  entered  into  by  them^  but  no  new 
ones  were  made  when  the  parties  entered  into  the  laft  arti- 
cles. Upon  a  queilion  v/hether  the  fecond  articles  Were  ah 
ademption  or  a  revocation  of  A.'s  will,'  Lord  Hardwicke  dct^t-^ 
mined,  that  they  were  not,  obferving,  that  although  the  fund 
Vi2L%, altered  and  differently  arranged^  it  was  in  faft,  f^lfijiingj^^ 
A.\  death:  and  his  lordfhip  faid,  *<  that  when  a  perfon  in: 
trade  makes  provifion  out  of  his  fhare  for  his^  family,  and 
afterwards  renews  the  partnerfliip^  by  which  perhaps  has  in- 
tereft  is  varied,  yet  it  is  not  a  revocation,  if  it  wercy  it  would 
occafion  great  confuiion. 

Upon  the  fame  principal  of  intention,  it  is  laid  down  a$  at 
^ule,  liable,  however,  to  be  rebutted,  by  (he^wing  .a  dillerent 

(k)  Backweli  n).  Child,    Amb<  j»5ou 
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intention,  that  if  the  bequeft  be  of  goods,  &c.  fpeci£ed  to  be 
be  in  a  particular  place^  as  in  th»  teftator's  houfe  at  B,  they 
muft  be  there  at  his  death,  in  order  to  give  efFefi  to  tjie  legacy  ; 
for  if  they  be  removed  before  that  period,  it  would  be  prefumed, 
that  the  teftator  had  altered  his  intention,  and  meant  to  adeem 
the  bequeft.  (/) 

The  cafe  of  Shaft/bury  v.  Shaft/bury^  [m)  feemsa  very 
ftrong  determination  in  favour  of  the  rule ;  it  was  to  this  efFed. 

A.  before  he  went  abroad,  for  the  benefit  of  his  health,  made 
his  will,  and  bequeathed  to  his  wife,  all  the  plate,  &c.  which 
ihould  be  in  his  houfe  at  (7.  at  the  time  of  his  death.  While 
A  was  from  home,  his  ftew^ard  procured  the  abfolute  owner  of 
the  houfe,  to  accept  afiirrender  of  >f.'s  leafe,and  in  confequence 
of  it,  removed  ^.'s  plate,  &c.  to  another  houfe  belonging  to  A. 
-which  tranfaftion  was  afterwards  approved  of  by  A*  And  upon 
a  queftion  whether  the  removal  of  the  plate,  &c.  under  the 
above  circumftances,  was  an  ademption  of  the  bequeft,  it  was 
determined  in  the  affirmative. 

It  is  obvious  that  the  removal  of  the  plate.  &c.  in  the  laft 
cafe  was  of  neceffity,  in  confequence  of  the  furrender  before 
mentioned,  and  evinced  no  intention  of  adeeming,  which  is 
ever  eiTential  to  ademptions,  for  which  reafon  it  feems  doubtful 
whether  this  cafe  would  be  followed  under  fimilar' circum- 
ftances, and  efpecially  as  it  is  fettled,  that  if  goods  fpecifically 
bequeathed,  are  removed  for  a  necefTary  purpofe,  as  to  fave 
them  from  fire,  &c.  fuch  removal  would  be  no  ademption. 
The  above  obfervations  feem  to  be  confiderably  ftrengthened 
by  the  following  cafe — 

{»)  jB.  by  his  will,  after  giving  to  his  wife  loool.  be- 
queathed to  her  **  all  hi^  plate^  linen,  and  furnituriy  in  -  his 
houfe  in  S."  together  with  the  leafe  of  the  faid  houfe,  for  the 
refidue  of  the  term.  The  teftator  had  two  houfes,  that  in  S, 
and  another  in  T.  at  each  of  which  he  refided  alternately. 
When  he  made  his  will,  all  his  plate,  linen,  and  furniture. 
Were  in  the  houfe  at  S,  except  Sufficient  linen  to  ferve  the 
family  one  week  without  wafliing,  which  was  in  the  houfe  at 
T»  It  appeared  that  the  teftator  had  only  one  fervice  of  plate, 
which  with  all  the  linen,  except  fufficient  for  one  week's  ufe 
without  waftiing,  always  accompanied  him  and  family  from 
-  one  houfe  to  the  other,  according  as  they  changed  their  reft- 
dence.  There  happened  to  be  no  plate,  except  a  filver  bowl, 
in  the  houfe  at  S,  at  the  teftator's  death,  but  hi$  widow  the 
kgatee  not  only  claimed  the  linen  and  furniture,  which  was  in 
that  houfe  at.  the  laft  mentioned  period,  but  alfo  fuch  plate^ 
lifien,  and  furniture,  as  were  in  the  houfe  when  he  made  his 
will,  or  fuch  as  he  at  that  time  had  been  in  the  habit  of  ufing 

Ct)  Green  *v,  Bymof.ds.  i  Bro.  CC.  ra9.  notes.  (»)  i  Vcrn. 
747*    (^)  Liuid  <i;.  Devayiie«#  4  Brown,  CC.  537. 
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in  his  houfe  at  5.  during^  his  refidence  in  it,  and  which  were 
carrri^  backwards  and  forv^ards  between  the  two  houfes  as  he 
refided  at  either.  And  the  Lord  Chancellor  faid,  that  the  tefta- 
tor  having  only  cHie  fet  of  plate  and  linen,  which  was  not  fuf- 
ficient  for  both  houfes,  was  accuftomed  to  remove  them  with 
himfelf.  It  w^s  therefore  like  a  general  devife  of  all  his  plate 
and  linen ;  his  lordfliip  therefore  ordered  all  the  plate  to  be  de*- 
livered  to  the  widow,  and  alfo  all  the  linen,  except  the  linen 
for  the  week  that  was  left  at  the  houfe  in  T. 

\^o)  In  Chapman  v.  Harty  Lord  Hardwicke  took  a  diftindlioil 
between  goods  in  a  houfe,  and  goods  in  a  (hip,  his  lordfhip  de- 
ciding in  the  latter  cafe,  that  removal  of  goods  out  of  the  fUjiip 
before  the  teftator's  death,  was  no  ademption,  and  faid,  that 
a  bequeft  of  property  on  board  of  (hip,  muft  be  fuppofed  to  be 
made  with  a  view  to  the  feveral  contingencies  and  accidents  to 
which  they  were  liable  i  and  that  if  it  (hould  be  determined^ 
that  tn  cafe  of  any  accident  the  goods  not  on  board  at  the  tefta- 
tor's  death,  fbould  not  pafs  to  the  legatee,  fuch  a  decifioa 
would  defeat  feveral  marine  wills. 

If  the  thing  fpecifically  given  be  fo  altered  or  changed  at  the 
time  of  the  teftator's  death,  as  to  leave  no  part  of  it  confifting 
of  the  fame  materials  as  at  the  date,  of  the  will,  yet  if  fuch 
alteration  be  made  gradually,  the  thorough  change  of  the  Tub* 
je£l  will  not  efFeft  an  ademption.  Accordingly,  if  J,  be- 
queathed to^jB.  a  particular  houfe,  and  afterwards  repaired  it 
io  often  as  to  leave  no  part  of  the  old  materials  (landing  at  his 
death,  the  fpeciHc  devif^  of  it  to  £.  would  not  be  defeated  {^y 
And  if  the  fubjed  of  a  fpecific  bequeft,  be  not  completely 
alienated  or  difpofed  of,  but  pledged  or  pawned  only  by  the 
teilator,  the  executor  muft  redeem  it  for  the  fpeciiic  legatee  (f  }• 

With  refpedi  to  the  ademption  of  fpecific  devifes  of  lands 
held  under  leafes  for  terms  of  years  or  for  lives,  by  the  fub* 
fequent  furrenders  of  the  old  leafes,  for  the  purpofe  of  renewal^ 
the  following  rules  and  diftinftions  may  be  coUeded  from  the 
cafes  determined  on  the  fubje£l. 

Firft, — As  to  leafes  for  terms  of  yesrs. 

When  from  the  manner  of  the  gift  by  will  it  appears,  that 
the  teftator  in  difpoiing  of  his  leafehold  property,  only  intended 
to  pafs  his  prefent  intereft  therein.,  and  he  after  the  date  of  hi$ 
will)  furrenders  ^ffe£hially  the  old,  and  takes  a  new  leafe  of 
the  lands,  fuch  ad  will  amount  to  an  ademption  of  the  fpecific 
devife.  So  that  if  the  terms  of  the  bequeft  were  thus  :-^ 
**  The  leafe  which  Tno-W  hold,  &c."*of,  "theJcafeofmf 
knds,  &c.''  1  .give  to  i9.  without  mentioning  £he  teftfttor'$ 

f9)  I  ¥ef.  «i7i.     (fO  Siripib.  Part  7.  Sea,  ^*  ^9%^  S^t^ 
(y)  Swinb.  p.  %%%*  a  Frccm.    171. 
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eftate  or  intereft  therein,  a  fubfequent  renewal  would  be  an 
ademption  of  the  bequeft. 

/(r)  A,  in  the  year  1732,  bequeathed  all  his  college  leafes 
which  he  then  held  of  Magddlen  College^  to  B.  his  niother,  to 
be  fold  immediately  after  his  death,  with  dire£lions  that  the 
imoney  (hould  be  divided  among  feveral  perfons, '  including  the' 
inother,  whom  he  appointed  executrix  and  refiduary  legatee. 
A.  after  making  his  will,  furrendered  his  college  leafes,  and 
accepted  two  new  ones,  one  in  December^'  1736,  the  other  in. 
Auguji^  J  740.  And  paid  large  fums  of  money  for  fines,  but 
the  laft  leafe  was  not  fealed  with  the  college  feal,  till  after  the 
teftator's  death.  There  being  no  republicatioii  of  the  will, 
the  queftion  was,  whether  the  fpecific  devife  of  the  leafes  was 
adeemed  by  the  fubfequent  fur  reader  of  the  old,  and  the  ac- 
ceptance of  the  new  leafes  ?  And  Lord  Hardwickey  C.  deter- 
mined that  the  furrender  of  the  old,  and  acceptance  of  the  new 
leafe  in  1736,  was  an  ademption,  becaufe  the  words  of  devife 
being  in  the  prefent  tenfe,  and  therefore  applicable  only  to  the 
leafe  then  in  exiftence,  could  not  poffibly  comprehend  the 
Tenewed  leafe.  But  as  to  the  new  leafe  of  1740,  he  held  that 
as  the  new  leafe  was  void  for  want  of  the  college  feal,  the  de- 
vife of  the  old  leafe  was .  not  adeemed  by  the  mere  attempt  of 
the  teftator  to  renew.     Again — 

(j)  A,  devifed  in  this  manner,  "  all  my  lands,  tenements, 
and  hereditaments,  at  IVeJhWy  in  Torkjhire^  and  all  my  tithes 
and  ecclefiaftical  dues,  payable  out  of  IVeJfow^  aforefaid,  or 
,  any  other  towns  or  .places  near  the  fame"  I  give  to  B.  At 
the  date  of  this  will,  A,  was  feifed  in  fee  of  her  eftate  at 
Wejiow^  and  poffeffed  of  a  leafe  of  thefe  tithes  under  the  Arch-- 
bifnop  of  York^  but  after  making  the  will,  (he  furrendered  that 
leafe,  and  took  a  new  on'^^  of  which  (he  was  poflefled  at  the 
time  of  her  death.  Queftion,  whether  the  devife  of  the  tithes 
was  adeemed  by  the  furrender  of  the  old  leafe?  And  by  Sir 
John  Strange^  M#  R,  *'  no  doubt  but  that  by  this  will,  the 
teftatrix  defigned  both  her  eftates  and  tithes  (hould  go  together, 
the  gift  of  them  in  the  fame  breath  and  fentence  to  the  fame 
perfon  [favours  the  conftru£):ion] ;  however,  if  by  any  accident^ 
thajt  fuppofed  intent  cannpt  take  efFe<^  in  point  of  law,  the  rule 
of  law  muft  take  place,  and  confequently  fo  far  as  (he  has  not 
well  devifed,  it  muft  fail.  I  own^  I  cannot  fee  any  real 
diftinSion  between  the  words  in  this  will,  *^  all  my  tithes  at 
Weftaw^*  and  if  it  had  been  **  all  my  leafe  or  intereft  in  tha^ 
leafe  at  Weftov7,'*  b'fccaufe  that  muft  refer  to  the  intereft  flu* 
had  at  the  time  of  making.     That  intereft  does  not  remain  at 

/'r/x  Abtieyi^«.Mitleri-  a  Atk,  5^7.    (s)  Rnddone  ir.  Andtlson,  4^ 
Vef.  419,  •  .      ^ 
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the  death  of  the  teftatrix,  for  by  the  furrender,  flie  fo  far 
altered  her  intereft,  that  what  were  her  tithes  under  the  leafe 
^t  making  the  will,  cannot  be  confidered  unc'er  the  foot  of  this 
claufe>  as  being  the  fame  at  the  time  of  her  death ;  but  ihe 
acquired  a  new  eftate  in  them,  to  commence  at,  and  run  out 
to  a  different  period  of  time.  The  queflion  then  is^  whether 
this  is  in  fuch  a  light  as  will  fuiEciently  pafs  thefe  tithes,  her 
property  in  which  was  fo  greatly  altered  by  the  furrender  and 
acceptance  of  a  new  Icafe  ?  Ahney,  v.  Miller  (^),  as  ftated  to 
me^  is  in  point,  for  it  was  held,  that  the  leafe  being  thus  al- 
tered, the  inte'^eft  under  the  new  leafe  would  not  pafs.  There 
is  no  difference  between  that  cafe  and  this.  There  it  was 
mentioned  '*  his  eftate,"  herp  it  is  *'  my  tithes"  that  is,  **  my 
eflate  in  the  tithes,"  fo  that  though  it  may  be  a  little  harfh  in 
a  cafe  of  this  nature,  to  feparate  thefe  in^erefts,  yet  I  cannot 
fee  how  the  court  can  fay,  thefe  tithes  under  the  defcription 
of  this  will,  have  not  received  fuch  an  alteration  in  their  na« 
ture  as  to  require  republication  of  the  will.  It  muft  then  be 
conftdered  that  the  teflatrix  acquirec)  a  new  intereft  fubfequent 
to  the  wiilj  which  Qannot  pafs  by  the  words  of  the  devife." 
Jn  another  cafe-— 

(«)  ,-</.  by  his  will  **  gave  and  bequeathed  to  T.  B.  t,he  per- 
petual advowfon  and  difpofal  of  the  living  or  re£tory  of  fFa^  ^ 
verdan  aforefaid  for  ever,  together  with  the  tithes  of  all  forts 
thereof***  The  teftator  held  the  rcftory  by  leafe  from  New^ 
College^  Oxford^  for  a  term  of  ten  years  from  the  year  1766, 
and  after  the  date  of  the  will,  he  furrendered  that  leafe,  and 
took  a  new  one  in  the  year  1770  for  ten  years  more,  and  was 
ppffeiled  of  the  re£lory  under  that  le^fe  at  the  time  of  his  death. 
One  of  ^he  queftions  was^  whether  the  advowfon  paffed  by  the 
will,  or  the  devife  of  it  was  adefsmed  by  the  furrender  of  the 
lold  leaii?,  ^^  acceptance  of  a  new  onp  ?  And  by  the  lord 
Chancellor^  **  I  have  looked  over  Abney  v.  Miller  (*•),  and  all 
the  other  cafes  on  the  fubje£^,  and  find  I  muft  contradift  them 
all  if  I  did  not  conftrue  this  devife  of  the  leafehold  eftate  which 
wast  afterwards  furrendered,  a  lapfed  devife,  therefore  it  muft 
})e  part  of  tHe  perfonal  eftate."— And 

Jn  Coppin  V.  Ferny  hough  {y)  the  teftator  being  feifed  of  a 
freehold  farm,  called  Chanland^Farniy  and  poffeffed  of  the 
inanor  of  Caddington^Major^  held  by  leafe  from  the  prebendary 
of  the  prebend  of  Caddington'Major^  in  the  cathedral  church  of 
St.  Paul  J  LondoHy  for.  twenty-one  years,  which  leafe  was 
iifually  renewed  every  feven  years,  and  which  he  held  at  the 

(/)  Laft  Cafe,  (u)  Hone  i;.  Medcraft,  i  Bro.  CC.  it6y  (*)  Supr^, 
iy)  a  Bro.  CC.  %^7,»  Alfo  the  Attomey.General  v.  Downing^  Attibl* 
|7i«  S.  P. 
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time  of  maktn|his  will,  by  a  leafe  for  twentjr-one  years,  dated 
the  aoch  of  November^  1 73^9  (^^^  which  he  afterwards  re- 
newed on  the  i8th  of  November^  ^lA^)  hy  his  will  of  the 
20th  of  O£fober J  1737,  gave  to  his  daughter  an  annuity  charged 
upon  Chanland'Farm^i  and  other  pfemifes,  and  aifo  upon  all 
his  leafehold  eftates  in  the  parifh  of  Caddington^  and  devifed  the 
fame  fubjed  to  the  annuity,  to  the  fame  ufes,  intents  and  pur- 
pofes,  as  were  declared  of  his  freehold  lands,  limited  in  ftri£l: 
Settlement  by  a  prior  deed.  After  this  will,  the  teftator  pur* 
chafed  a  prebendal  leafe  for  three  lives,  and  made  a  codicil  to 
his  will,  dated  the  Z'jtYiof  July ^  I74lj  which  he  declared  was 
to  be  annexed  to  his  will,  by  which  he  gave  his  newly  acquired 
cftate  to  truftees,  to  ufes,  &c.  One  of  the  queftions  was, 
whether  the  renewal  of  the  leafe  of  Caddington- Major  manor, 
was  or  was  not  an  ademption  of  the  devife  of  it  ?  And  the 
court  determined  that  the  codicil  was  a  republication  of  the 
will,  which  enabled  the  will  to  pafs  the  renewed  leafe,  thereby 
neceflkrily  admitting,  that  the  renewal  was  an  ademption  prior 
to  the  codicil. 

In  the  feveral  cafes  laft  ftated,  it  appears  that  the  ground 
upon  which  the  court  of  chancery  decided,  that  renewed  in- 
tcrefts  in  leafehold  property,  would  not  pafs  under  prior  wills, 
was,  from  the  words  of  the  devife  being  infufficient  to  extend 
to  them.  If,  therefore,  the  terms  of  the  bequeftare  fufficiently 
comprehenfiveto  embrace  renewed  interefts,  they  v/ill  be  al- 
lowed to  pafs  to  the  devifee,  as  in  the  following  inftances. — 
Suppofe  a  man  devifed  to  another  thus  "  all  the  eftate,  right 
and  intereft  he  had  to  come  in  the  leafe  at  the  time  of  his  death,'* 
or  "  all  his  intereft  therein,"  or  "all  the  rights  and  advan- 
tages accruing  from  it;"  thefe  and  fuch  like  words  would  be 
fufficient  to  include  interefts  in  leafehold  lands  acquired  by  re- 
newal after  the  date  of  the  will.  To  illuftrate  this  by  ex- 
amples 'y 

(z )  J.  B,  was  a  prebendary  of  Tachbroohy  to  which  there 
was  a  corps  bplonging,  that  fell  to  him  in  the  year  1714 ;  from 
that  time  he  demifed  it  to  one  of  his  children  for  twenty-one 
year^,  and  fuch  child  who  was  named  leflee,  always  executed  a. 
declaration  of  truft,  purporting  that  her  or  his  name  was  ufed, 
in  truft  for  the  father  for  fo  many  ye^rs  of  the  term  as  he  fhould 
live,  and  then  for  fuchperfon  orperfons,  as  he  by  deed  or  will 
fhould  appoint,  and  in  default  thereof,  to  and  among  all  his 
children  equally.  The  leflees  generally  furrenderpd  the  leafe 
yearly,  and  u^.  5.  granted  a  new  one.  In  Augujl^  I73S» 
J.  B,  leafed  the  prebendal  eftate  to  his  daughter  5,,  who  exe- 
cuted a  declaration  of  truft.     On  the  19th  of  January^  1 735-6, 

(j?)  Carte*;;.  Carte,  3Atk.  174.  Ambl.  »8.  SC, 
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jf.  B.  made  his  wilV  and  after  giving  foroe  legacies,  bequeathed 
to  his  eldeft  fon  T.  B.  all  the  reft  of  his  goods,  chattels  and 
eftate,  whether  real  or  perfonal,  and  made  him  executor* 
Then  by  a  fupplemental  claufe :  ^^  Item,  it  is  my  mind  and 
will  that  my  eldeft  ifon  T.  B.  (hall  have  the  difpofal  of  the  leafe 
of  my  prebend  of  Tachbrooke  made  to  my  daughter  5.  and  that 
faefhould  receive  to  himfelf  all  the^r^fxand  achantagis  ariiing 
dnd  accruing  from  it.  And  by  another  claufe,  which  was  con- 
tended by  T,  B,  to  be  made  after  the  24th  of  Septsmbery  1739, 
the  teftator  took  notice  that  he  had  made  his  fon  T.  B.  executor 
and  refiduary  legatee,  and  that  if  he  fhould  be  molefted  and 
profecuted  by  government,  by  which  he  might  incur  a  for- 
feiture, or  could  not  be  his  executor,  then  he  made  another 
fon  U,  B,  and  his  daughter  S.  executors,  and  gave  them  what 
he  had  given  to  T.  B,  The  leafe  of  173S,  devifed  by  the 
will,  was  furrendered  in  1736,  and  feverai  new  leafes  were 
made  yearly,  until  the  leafe  in  queftion,  which  was  dated  the 
24th  of  September y  1739,  and  made  to  5.  who  on  the  fame  day  / 
executed  a  declaration  of  truft,  in  truft  for  the  father,  for  (o 
many  years  of  the  term  as  he  fhould  live,  then  for  fuch  perfon 
or  perfons  as  he  (hould  by  deed  or  will  appoint,  and  in  default 
tliereof,  for  the  benefit  of  S.  and  every  other  child  of  the  tef- 
tator. The  general  queftion  was,  wnether  the  benefit  of  the 
renewed  leafe  in  1739,  paffed  to  T,  B.  by  the  will  in  173S-6, 
either  by  the  original  will,  or  fubfequent  additions  to  the  will, 
which  depended  upon  thefe  confiderations.— Firft,  whether  the 
will  was  fufficient  to  pafs  not  only  the  truft  of  the  leafes  then 
in  being,  but  alfo  the  benefit  of  fubfequent  renewals,  in  cafe 
there  had  been  no  new  declarations. — Secondly,  whether  the 
new  declarations  of  truft  that  had  been  made  on  the  fubfequent 
leafe,  would  make  any  alteration  by  the  different  penning  of 
them,  and  whether  they  amounted  to  a  revocation;  And, 
thirdly,  fuppofing  there  was  a  revocation  of  the  will,  either 
by  the  fubfequent  renewal,  or  by  the  new  declarations  which 
were  made  upon  the  new  leafes,  whether  there  was  fufHcient 
evidence  of  the  republication  of  the  will,  after  the  leafe  and 
dedaraticms  of  truft  of  the  24th  of  September  ^  1739.  .And  as  to 
the  firft.  Lord  Hardwicke^  C.  was  of  opinion  that  the  will  was 
fufficient  to  pafs  not  only  the  truft  of  the  leafes  then  in  being, 
but  alfd  the  benefit  of  fubfequent  renewals ;  obferving  that  there 
was  no  queftion  concerning  the  inability  to  devife,  but  the 
want  of  a  proper  form  of  words.  If  that  were  fo,  and  a  form 
of  words  may  be  ufed  which  would  pafs  a  fubfequent  renewed 
ihtereft  after  making  the  will,  then  the  queftion  was,  whether 
the  words  here  were  fufHcient  to  pafs  that  intercft :  and  clearly 
they  were*     I  take  the  confh:u<aion  of  this  claufe  (faid  his 
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Jordfhipj  <^  in  as  extenfive  a  manner,  as  if  he  had  particukrljr 
recited  and  repeated  the  leafe  and  declaration  of  truft,  and  given 
it  to  his  fon,  and  the  eiFe<Sl  would  have  been  to  have  given  him 
the  whole  truft.  What  was  that  ?  moft  certainly  not  the  truft 
of  the  then  exifting  term  only,  but  alfo  all  the  renewals,  and 
extends  to  all  future  leafes,  as  well  as  thofe  in  b^ing :  An  ob-^ 
jefUon  has  been  made  that  this  declares  the  truft  qpon  the  pre^ 
icnt  term  in  T,  B*  It  is  not  only  a  truft  to  preferve  the  legal 
cftatetoy.  J3.  in  the  profits,  but  jo  preferve  the  truft  in  the 
whole  intereft,  by  giving  him  a  power  to  furtender  it  to  fuch 
life  as  he  ihould  appoint.  What  is  the  whole  of  it  taken  toge* 
ther  ?  WKv,  that  T,  B.  (hould  receive  the  profits  of  the  leafe 
f]uring  his  life,  and  that  it  (ball  be  furrendercd  as  he  ftiall  di- 
reft.  What  for  ?  Why,  to  take  a  new  intereft  for  the  benefit 
of  the  fame  truft.  If  the  teftator  had  rcci;ted  in  his  will  as 
before,  could  there  be  any  doubt,  but  thatwbdld  have  given 
to^jT.  B,  the  benefit  of  this  leafe  and  all  fubfequent  renewals? 
It  is  the  fame  as  if  a  man  poiTeiTed  of  a  term,  had  given  that 
leafe,  and  all  fuch  leafes  as  he  fliould  take,  which  amounts  tQ 
(he  fame  thing.  This  is  only  making  a  confiftent  conftrudton. 
3uppofe,  inftead  of  the  declaration  of  truft  for  the  teftator  to 
fuch  ufes,  &c.  the  declaration  of  truft  h^d  been  for  particular 
perfons,  and  the  leafe  had  been  renewed  from  time  to  ^ime  ^ 
nobodv  would  have  doubted  but  that  the  fubfequent  renewals 
Woula  have  been  for  the  benefit  of  the  perfons  named  in  the 
fleclaration  of  truft  :  Will  it  make  a  difference,  if  the'  perfons 
^re  not  named  ?  No.  Suppofe  it  had  been  for  fuch  perfons 
^s  he  fliould  by  any  deed,  not  by  will,  appoint,  and  he  had 
made  a  declaration  for  particular  perfons,*  by  an  inftrument  di« 
ftinft  from  this  declaration.  Would  not  that  have  been  for  the 
benefit  of  fuch  perfons  ?  The  devife  in  the  will  extends  to  thi? 
whole  truft,  and  the  word  ^'  advantages**  is  undoubtedly  fuf^ 
ficient  to  take  in  all  the  advantages  and  benefits  belonging  to 
the  truft.  }t  comprifed  not  only  the. profits,  but  the  renewals 
which  are  confequential,  the  woi'ds  of  the  will  are  very  fuf- 
ficient  to  pafs  not  only  the  trqft  and  beneficial  intereft  then 
fubfifting,  bijt  alfo  the  renewed  leafe.*-  The  chancellor,  after 
farther  obferving  that  the  teftatpr's  making  new  declarations 
-pf  tr\ift  upon  every  furrender,  ex  abundanti  cauteloy  created  all 
jthe  difficulty,  faid  he  fhould  avoid  determining  the  fecond 
queftipn,  as  he  was  of  opinion  that  the  will  was  rippubliflieci 
by>the  addition  made  to  it  after  the  leafe  and  declaration  of  truft 
pffl^e  2ia^\ioi  Septemb^r^  Jf739>  ^"^  therefore  it  was  competent 
to  pafs  that  leafe,  although  it  fliould  be  admitted  that  the  wil| 
was  revoked  by  the  different  trul|$  declared  upon  the  granting 
pf  fuch  leafe,    Ip  appther  c^e-:i  "^  ' 
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[a)  J.  devifed  in  this  manner,  ^'  All  and  fingular  mf  kof^ 
hold  eftaUy  goods,  chattels,  and  perfonal  eftate  whatfoever,  I 
give  to  my  daughter  yj*  he  then  devifed  in  the  fame  manner 
to  L.  if  J*  died '  without  leaving  ifiue  ;  and  in  the  refiduarjr 
claufe  he  repeated  the  words  *^  all  and  Angular/'  After  the 
date  of  the  will,  the  teftator  renewed  a  leafe  with  the  .dean  and 
chapttr  of  ff^indfoTm  Queition,  whether  the  renewal  of  the 
leafe  was  not  an  ademption  ?  And  by  lord  Hardwicie^  C« 
<^  there  is  no  idoubt  but  that  the  leafehold  eftate  pafled  by  the 
will,  the  plaintiff  goes  upon  a  miftake,  that  thi's  is  a  (pecific 
legacy  :  it  is  nothing  like  it,  for  it  is  only  an  enumeration  of 
~  the  feveral  particulars  of  his  perfonal  eftate,  but  yet  is  a  ge« 
neral^evife  of  the  whole;  The  court  never  ftrains  to  make 
a  revocktion,  but  notwithftanding,  if  in  point  of  law  it  is  a 
revocation,  it  muft  have  its  efFe£t.  But  there  is  no  foundation 
to  fay,  that  what  the  teftator  has  done  in  this  cafe  is  a  revo- 
cation. Suppofe  the  te^^tor  had  purchafed  a  new  leafe,  would 
not  that  have  pafled  ?  Why  then  {hould  not  a  new  term  in  a 
leafe  equally  pais  ?"  His  lordftiip  therefore  determined  that 
ihe  renewal  was  no  ademption. 

Secondly-— as  to  leafts  for  lives. 
The  renewal  of  leafes  determinable  upon  lives  will  always 
create  an  ademption  of  fpecific  devifes  of  them,  as  they  are 
confidered  in  the  nature  of  freehold  interefts,  confequentijr 
new  interefts  acquired  by  renewal,  cannot  pafs  by  a  will  ma^ 
prior  to  fuch  accjuifition  (b), 

{d)  StiYling  <t/.  Lydiardy  jAtk.  199.  {b)  Marwood 'v.  Turner. 
3  P.  Will.  170.  Digby*;;,  Legard,  Dicken's  Rep,  <oo.  Abncyo/.  Mil. 
J^r,  a  Atk.  597. 
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CHAP.  III.    , 
Of  Pecuniary  Legacies,  and  thieir  Adempti  on.^ 

1 

Jt  fs  a  general  rule  that  where  an  immediate  advancement 
or  provifion  is  made  by  a  parent,  or  by  another  perfon  in  loco 
pareMis^  for  a  child  before  provided  for  by  the  will  of  the  pa- 
rent or  of  fuch  perfon,  the  .fubfequent  advancement  or  pro- 
vifion will  be  confidered  an  ademption  or  fatisfaftion  of  the 
legacy. 

{a)  J,  having  four  daughters,  made  his  will  and  devifed  to 
B,  one  of  his  daughters,  loool.  and  tljen  bequeathed  to  all  of 
them  1500I.  a  piece  for  portions.  B,  having  married  during 
her' fathers  life,  he  gave  her  on  that  occafion  4000I.  as  a 
portion.  Queftion,  whether  the  advancement  was  an  ademp- 
tion of  the  legacies  given  to  B.  by  the  will  ?  And  the  court 
'  determined,  that  the  4000I.  fliould  be  confidered  a  fatisfad^ion 
\  of  the  legacy  of  ^500!.  given  as  a  portion  by  the  will,  but 
not  an  ademption  of  the  lOOol.  legacy,  that  being  general,  and 
not  bequeathed  as  a  portion. 

.  {b)  B.  by  his  will,  gave  to  his  daughter  D.  W,  300L  if 
fhe  ihould  be  theii  living  and  unmarried,  or  married  with  her 
mother's  confent  firft  obtained  in   writing.     But  if  fhe  hap- 
pened to  be  married,  when  it  was  appointed  to  be  paid  to  her, 
and  that  without  her  mother's  confent,  then  the  teftator  gave 
her  200).  only,  payable  at  her  age  of  twenty-three  years.  The 
daughter  married  C.  in  the  life  of  the  teftator  without  confent, 
though  after  a  treaty  and  offer  of  200I.  portion,  which  had 
been  refufed.     After  the  marriage,  the  hufband  applied  for  her 
fortune,  upon  which  the  teftator  offered  him  200I.  and  his,  the 
teftatof's  wife  faid,'  that  if  {he  furvived  her  hufband,  and  had 
the  means,  fhe  would  give  her  daughter  another  lool. ;  yet 
the  hufband  would  not  then  accept  the  200I.  but  afterwards 
wrote  a  letter  for  it,  and  it  was  accordingly  paid.     The  huf- 
band having  become  ^  bankrupt,  and  the  tellator  being  dead, 
the  plaintiff,  as  the  hufband's  afTignee,  claimed  the  legacy  of 
200I.  or  300I.  under  the  above  will.     But  his  claim  was  not 
allowed  upon  the  ground,  that  the  advancement  of  the  200I. 
by  the  teftator,  was  a  fatisf^ftion  of  the  legacy  of  200I,     And 
that  as  to  the  30QI.  it  being  given  upon  the  daughter  marrying 

y 
'  i 

{a)  Ward  ^v.  Lant,  Pre.  Ch.  i8a.     (b)  Hartop  *v,  Whitmore,  in  a 
*tiote  to  Warren 'L'.  Warren,  i  Bro.  CC*  306,  alfo  reported  Ch.  Pre. 
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with  the  mother's  confent,  which  could  only  be  intended  after 
the  father's  death,  never  became  due. 

(c)  In  the  marriage  fettlement  of  H.  P.  in  1726,  a  term 
was  created  to  raife  lOfOOol.  as  portions  for  the  daughters  of 
die  marriage,  in  cafe  of  failure  of  iflue  male,  with  a  declara- 
tion, that  if  he  advanced  to  any  of  his  daughters  on  marriage 
or  otherwife,  any  of  the  portions  thereby  appointed  to  be 
raifed ;  or  if  upon  his  death  there  ihould  come  to  them  any 
lands  or  tenements  from  him/  fuch  fums  and  the  value  of  fuch 
lands,  (hould  be  deemed  part  of  the  portions,  unlefs  he  declared 
the  contrary.  By  a  fettlement  made  by  the  duke  of  NewcaftU 
in  1 74 1,  a  term  was  created  on  the  Nottlnghamjhire  eftate  to 
raife  io,oool.  for  fuch  younger  children  as  H»  P.  fhould  ap» 
point.  Upon  the  7th  of  September^  1748,  H.  P.  having  ifliie 
four  daughters,  L,  F.  G.  and  M.  by  will,  appointed  the 
iO,OOOl.  under  the  firft  term,  to  be  raifed  for  the  benefit  of 
all  his  daughters,  except  L,  at  eighteen  or  marriage.  He  then 
direded  the  Nottlnghamjhire  eftate  to  be  fold  after  the  death  of 
the  duke  of  NewcaJiU^  and  the  money  to  be  divided  among 
all  his  daughters  except  L.  whom  he  had  provided  for  with  a 
portion.  He  derlfed  his  eftate  zt  EJiher  to  his  daughter  i^ 
and  her  iiTue  in  ftri£l  fettlement,  with  remainder  to  his  other 
daughters  in  like  manner.  He  alfo  bequeathed  his  perfonal 
eftate  to  his  daughters,  except  L.  and  gave  the  refidue  of  his 
real  eftate  to  all  his  daughters  in  tail,  as  tenants  in  common, 
but  if  any  of  them  became  entitled  to  the  duke  of  Newca/fle^s 
eftate,  her  intereft  in  the  above  devifes  was  to  ceafe  and  go 
over.  By  a  codicil  of  the  9th  of  September^  175 1,  the  teftator 
charged  his  eftate  at  Ejiher  with  5000I.  for  each  of  his  youngeft 
daughters^  as  (hould  not  be  entitled  to  the  pofteftion  and  en- 
joyment of  the  houfe  and  park  at  Efther^  with  a  provifo,  &c. 
In  Augufty  1752,  upon  the  marriage  of  his  daughter  G.  with 
W.  he  gave  her  a  portion  of  20,000! .  by  appointing  9950I.  of 
the  io,oool.  to  be  laifed  by  the  term  of  years  in  the  deed  of 
174 1,  and  by  mortgaging  his  reverfionary  intereft  in  the  Not^ 
tinghamjhire  eftate,  which  fum  of  20,oool.  was  recited  to  be 
in  full  of  her  portion  or  fortune.  One  of  the  queftions  was, 
whether  the  advancement  by  the  teftator  to  his  daughter  G. 
upon,  her  marriage,  was  a  fatisfa(Stion  for  any^  and  which  of 
the  proviri9ns  made  for  her  by  his  will  and  codicil  ?  And  by 
lerd  Hardwicke^  C.  *'  There  are  many  cafes  of  a  father  making 

{c)  Watfon  «i;.  the  earl  of  Lincoln,  Ambl.  3*5.  alfo  Jenkins  v. 
Powell  and  Elkinhead's  Cafe,  »  Vern.  115 — 257.  Bigglefton  «y.  Grubb, 
2  Aik.  48.  Tapper  «v,  Chalcroft,  cited  in  Spinks  <v,  Robins,  Ibid. 
492.  Irod  «i;.  Hurft,  3  Freem.  244.  Scotton  o'.,  Scotton,  i  Stra. 
335.  Clarke  <v,  Burgoine,  z  Dickcn*s  Rep.  zSi'  See  alio  the  leveral 
cafes  dated  infri, 
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a  provrnon  for  a  child  by  way  of  portion  by  his  will,  and  after- 
wards, giving  fuch  child  a  portion  in  his  lifetime,  and  it  has 
been  held  an  ademption  of  the  legacy.     The  reafons  are,  iirft, 
that  this  court  inclines  againjl  double  pnrtions  ;  fecondiy,  that 
the  court  confiders  it  as  a  performance  of  what  was  intended  to 
be  done,  and  a  payment  of  the  debt  of  nature  which  he  owed 
to  his  child^     Thofe  cafes  between  father  and  child  depend  on 
other  grounds  than  cafes  of  fatisfadtion  between  other  perfons. 
Hartop  V.  Whitmore  (JJ^  went  upon  thofe  reafons.   G*  had  ad- 
vanced to  her  in  the  teftator's  lifetime  20,oool.  which,  \>y  her 
marriage  fettlement,  is  recited  to  be  in  full  of  her  portion  or 
fortune.     It'  muft,  therefore,  be  a  fatisfadion   of  \yhat   Hie 
could,  claim  under  the  will  or  fettlement  of  her  father  by  way 
of  portion.     In  the  firft  place  it  was  fo,  of  what  fhe  could 
claim  under  her  father's  marriage  fettlement ;.  and  rn  the  next 
place  it  was  fo,  of  what  £be  could  claim  out  of  the  io,oooL 
fecuredby  the  deed  of  174J,  and  alfo  of  the  5,000!.  charged 
upon  the  E/iher  eftate.     I  am  alfo  of  opinion,  that  %he  one 
third  of  the  money  to  arife  by  fale  of  the  Nottinghanijhire  eftate 
was  given  her  by  way  of  portion.     The  teftator  was  entitled 
to  the  reveriton  of  that  eftate  after  the  death  of  the  duke  of 
NewcaftUy  and  devifed  it  to  truftees  to  be  fold  for  the  benefit  of 
bis  daughters,  except  £.  whom  he  declares  he  had  provided 
for  with  aportion»  and  if  any  of  them  died,  it  was  to  go  over 
to  the  other  daughters  ;  fo  that  it  appears  to  be  intended  by 
wiay  of  portion.**     As  to  the  confideratiop,.  whether  the  act- 
vancement  was  a  fatisfa6lion  of  one  third  of  the  perfonal  eftate, 
given  G.  by  the  will,  his  lordfhip  declined  entering  into  the 
queftion^  as  it  was  pot  probable  there  would  be  any.furplus 
after  payment  of  deb|:«.     And   as   to  the   refidue   of  the  real 
eftate,  his  lordftiip  thought  that  the  teftator  meant  to  confider 
his  daughters  as  his  heirs  at  law,  and  difpofed  of  the  reddue 
to  them  as  fuch. 

The  above  rule  of  ademption  or  fatisfa^ion  beitig  noerely 
prcfumptive,  parol  evidence  will  be  received  to  rebut  or  repel  the 
implied  conclufion.     Accordingly  in  a  cafe  where-— 

{e)  A,  brought  a  bill  againft  the  executors  of  J,  for  a  legacy 
of  loool.  The  will  was  dated  in  May,  1738,  foon  after 
which,  iS*.  the  plaintifPs  late  hufband,  made  hisaddrefles  to  her, 
and  in  July  following,  applied  to  the  teftator,  who  was  her 
uncle,  for  his  approbation.  He  gave  his  confent,  and  added, 
that  he  would  give  him  500I.  but  as  it  was  not  then  convenient 
to  advance  the  money,  he  would  draw  a  note  payable  to  him 
on  the  2Sth  of  March^  I739j  and  lodge  it  in  Jtf.'s  hands  to  be 
delivered  to  S,  after  the  marriage,  which  he  did  accordingly,, 

(^)    Supra,     (/r)  Shudald  «i^Jekyll,  2  Atk.  S16. 
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He  alfo  faid  that  he  would  leave  fomething  to  his  niece  by  his 
will,  but  that  he  would  not  be  confidered  as  under  any  obli- 
gation to  do  it.  The  marriage  did  not  tal^e  place  till  after  the 
death  of  the  teftator.  The  queftion  was,  whether  the  legacy 
of  joool.  was  not  adeemed  by  the  fubfequent  advancement  of 
Sooi.  ?  And  lord  Hardwickey  C.  refolved  the  poifit  into  two 
queftions. — Firft,  whether  there  was  a  prefumption  of  fatis* 
fzStion^  or  an  ademption  of  the  legacy,  by  what  the  teftator 
did  in  his  lifetime  ?  And  fecondly,  if  there  was  not  a  general 
prefumption,  whether  there  was  any  thing  in  the  caufe  which 
amounted  to  a  proof,  that  he  intended  it  as  a  Tatisfi^lion  I 
This,  faid  his  lordihip',  hiuft  depend  upon  the  note,  and  tbi 
ividenceJ*  The  tetlator,  by  his  will,  has  given  to  the  plain* 
tiff,  by  the  name  of  £.  P.  and  to  A^  P.  her  After,  a  general 
legacy  of  loool.  a  piece.  About  ten  weeks  afterwards  Mr.  S. 
acquaints  the  teftator  with  his  intention  of  marrying  the  plain* 
tiS,  who  approved  of  the  match,  and  immediately  drew  a  note 
for  500I.  payable  to  S.  the  25th  of  Marci  next.  After  this 
converiation,  and  the  giving  of  the  note,  it  appears  to  have 
been  the  intention  of  the  parties  to  have  married  in  a  fortnight 
or  three  weeks  ac  fartheft.  The  queftion  is,  if  there  be  any 
prefumption  to  be  drawn  from  hence*  I  am  of  opinion  that 
if  the  cafe  refted  here,  it  would  ;not  create  a  prefumption  of 
fatisfadion,  either  of  the  whole  pool,  or  part  of  it..  The 
general  run  of  cafes  is,  upon  a  father's  making  provilion^  by 
way  of  portion,  for  a  daughter  in  his  lifetime.  This  is  truly 
faid  to  be  a  debt  of  nature  from  a  parent  to  a  child,  and  though 
he  gives  a  legacy  generally  under  a  will,  yet  he  muft  be  un^ 
derftood  to  mean  it  as  a  portion,  and  therefore  if  he  give  a  fum 
afterwards  to  her  upon  marriage,  i(  is  for  the  fame  end,  and 
confequently  an  ademption  of  the  legacy.  This  court,  to  be 
fure,  leans  ftrongly  againft  double  portions,  or  double  provi« 
fions,  and  whether  the  portion  given  in  the  lifetime  be  lefs, 
or  not,  is  no  ways  material  \  but  all  thefe  cafes  differ  ex* 
tremely  from  a  bounty  given  by  a  remote  relation,  though  I 
will  not  fay,  but  there  may  be  cafes^  between  collateral  r&. 
lations,  which  would  be  coniidered  as  an  ademption ;  for  fup- 
pofe  a  child  to  be  an  orphan^  without  father  or  mother,  under 
the  care  of  a  collateral  relation,  who  by  will  gives  her  a  le- 
gacy, and  expreifes  it  to  be  for  her  portion,  and  afterwards 
makes  a  provifion  for  her  in  his  lifetime,  I  ihould  be  inclined 
'  to  think  this  an  ademption.  But  in  the  prefent  cafe,  the  plain- 
tiff''s  father  is  living  \  and  a  collateral  relation,  \i^vgr€at  uncU^ 
gives  her  a  general  legacy.  Now  I  do  not  know  any  cafe, 
where  fuch  a  relation's  giving  a  general  legacy,  and  after-^* 
Vards  advancing  the  fame  perfon  in  his  lifetime,  has  been  held 
to  be  a  fatisfa£Uon,  and.therefpre,  it  differs  from  the  cafes  of 
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fatners,  or  grandfathers  ftanding  in  loco  parentis.  The  chief 
ftrength  of  this  cafe  depends  upon  the  fccond  queftion,  whether 
from  the  proofs  which  have  been  read,  it  appears  that  the 
teftator  intended  the  advancement  as  a  fatisfafiion  ?  I  am  of 
opinion  that  the  evidence  imports  quite  the  contrary ,  and 
parol  "declarations  have  been  conjiantly  admitted  in  all  thefe 
eafes  (/).  The  teftator  faying  to  5.  that  he  would  leave  the 
plaintiff  fomething,  but  that  he  would  not  lay  himfelf  under 
an  obligation  to  do  fo,  for  ibe  muft  take  her  chance^  imports^ 
that  he  intended  to  give  her  a  legacy  by  the  will.  But  how 
is  it  poffible  for  a  court  of  juftice  to  fettle  what  was  the  quantum 
the  teftator  intended,  and  can  I  imply  that  he  intended  to  leave 
ker  no  more  than  500I.  Suppofe,  even  in  the  cafe  of  a  father, 
Ike  had  given  500L  to  a  daughter,  or  to  the  huft>and  as  a  portion, 
and  had  fad  at  the  fame  time,  I  will  leave  her  fomething  hy 
my  will,  but  will  not  lay  myfelf  under  any  obligation,  and 
you  muft  take  the  chance,  a  court  of  equity  would  not  have 
fecld  this  to  be  an  ademption  of  the  legacy  under  the  wilL 
But  it  is  iaid,  the  conftru£^ion  in  this  cafe  muft  be  by  analogy 
to  what  the  teftator  has  done  with  regard  to  another  great 
niece  M,  H.  But  though  he  has  altered  his  will  as  to  one 
perfon,  I  can  never  take  it  to  be  an  evidwice.of  Kis  intention 
to  alter  the  legacy  of  another  perfon,  and  therefore  the  in- 
ference to  be  drawn  hence,  makes  rather  for,  than  againft  the 
plaintiff"."  The  decree  confequently  was,  that  the  legacy  was 
not  adeemed. — Again  —      * 

( g)  A.  by  his  will  bequeathed  to  his  putative  daughter,  in 
the  following  terms.  <*  I  bequeath  the  mortgage  bond  1365I. 
due  to  me  from  Mrs.  N,  to  mifs  JT.  Af.  now  in  my  houfe,  in 
order  to  fit  her  out  for  India ^  or  to  difpofe  of  her  in  marriage.** 
K,  M*  married  B.  who  afterwards  became  a  bankrupt,  during 
the  teftator's  life  j"  and  on.  the  occafion  of  the  marriage  the 
teftator  gave  B,  a  bond  for  loool.  as  a  marriage  portion.  He 
alfo  gave  K.  M.  and  her  hufljand,  after  their  marriage,  600K 
to  buy  furniture,  &c.  The  bond  was  afterwards  paid,  400!. 
of  it  being /retained  by  the  huft>atid  out  of  money  received  on 
account  of  the  teftator,  and  the  remaining  600I.  upon  fuit,  by 
the  aftign^'es.  The  bankrupt's  father  being  examined  as  a 
wicnefs  in  the  caufe,  (aid,  that  the  teftator,  before  the  mar- 
riage, told  him  in  a  converfation  on  the  fubject,  that  *'  Ar 
eculdonly  give  K,  M,  looo/.  upon  her  marriage^  but  there  would 
4)e  more  hereafter^  as  his  life  was  a  bad  one^^  by  which  he  un- 
derftood,  that  K.  M.  would  have  an  additional  fortune  at  the 

(/)  Rofewell  «i;.  Bennett,  3  Atk.  77.  Pile  «i?.  Pile,  i  Ci>.  Rep. 
199.  Chapman*^.  Salt,  2  Vern.  646.  and  Mafcalo/.  Mafcal,  i  Vcf, 
27,^'  ^*  P*    igy  ^beze  <y.  Mann,  2  Bro.  CC,  165. 
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tcftator's  cl^Ath.  /  The  queftion  was,  whether  the  advance* 

ment  upon  K.  M.'s  marriage  was  9n  ademption  of  the  legacy  i 

And  lord  Thurl&w^  C«  thus  exprefled  htmfelf.-^^^  Indeed,  I 

think,  that  when  a  man  gives  a  legacy  for  a  particular  pur- 

pofe,  and  afterwards  advances  money  for  the  fame  purpbfe,  it 

is  too  late,  now,  to  fay  it  is  not  a  prefumption  that  he  meant 

to  execute  it,    yet  it  is  a  prefumption    which  often  over- 

turns  the  intention  of  the  party*     But  in  this  cafe  the  evi<- 

dence  repels  any  prefumption  of  that  kind.     He  makes  an 

apology  for  the  imallnefs  of  the  fortune  he  advanced  with  ber^ 

and  fays  that  he  meant  to  give  her  more.     He  cerfainly  ^il 

iiot  mean  to  give  her  lefs  than  i,30ol.  and  it  does  not  appear, 

that  he  did  not  intend  when  his  own  occaflons  fhould  not  adl 

forK  it,  to  give  her  a  larger  fum.     The  evidence  is  fuch,  that 

the  witnefs  could  not  underftand  any  thing,  but  that  whick 

he  fwears  he  did  underftand,  that  the  teftator  meant  ihe  fliouM 

have  more  after  his  death.     I  therefore  muft  take  it^  that  the 

thing  w^ich  he  did  was  not  a  full  execution  oi  what  he  in^- 

tended,  and  if  it  was  not  fo,  it  is  out  of  the  cafe.     The  next 

4lueftion   \%  whether  the  600I.  was  an  execution  of  what  he 

intended  to  do  ?     It  was  not  given  as  an  advancement,  but 

as  a  general  gift,  being  after  the  marriage,  but  it  does  not  cor«- 

refpond  with  the  converfation,  that  after  his  death,  a  part  oC 

his  property  would  come  to  her,  as  one  of  the  objefbs  of  his 

bounty.     There  is  no  evidence  or  prefumption,  that  the  gift 

of  600L  to  two  married  perfons,  was  an  execution  of  a  tefta^ 

mentary  gift.     The   executrix   muft   therefore  give  up  the 

mortgage  bond,  in  order  that  the  money  may  be  recovered 

and  paid,  fubjedl  to  inquiries,  as  to  how  it  ihall  be  fettled  with 

refpe(£l  to  the  wife."     This  caufe  was  afterwards  re-heard,  a^d 

the  decree  affirmed  (h). 

It  is  obvious  from  the  perufal  of  the^  above  caies,  that  the 
parol  evidence  adduced  to  repel  the  prefumption  of  ademption, 
was  fufficient  to  {hew  fatisfa£lorily  that  the  teftator  at  the  time 
he  advanced  the  portion  to  his  child,  did  not  intend  by  doing 
fo,  to  deprive  her  of  the  further  provifion  which  he  had  made 
for  her  by  his  will..  But  it  muft  be  noticed,  that^he  evidence 
competent  to  rebut  this  rule  of  law  relating  to  prefumed  fatis- 
fadion  or  ademption,  muft  be  clear  and  indifputable,  for  if  it 
amount  to  no  more  than  mere  conjefbure  or  probability,  the 
Tule  will  prevail. 

(/)  H.  by  his  will  in  1774)  gave  his  real  eftate  to  his 
eldeft  fon,  except  his  copyhold  lands  and  coal-mines,  which 
he  dire£l:od  fhould  be  enjoyed  by  his  wife  for  life,  and  he  gave 
her  the  refidue  of  his  fortune,  -charging  her  with  the  tuition 
and  edi!tation  of  his  younger  children,  and  empowering  her  to 

{h)  Ibid.  p.  519.     (i)  EUifon  <v.  Cookfon,  i  Vef.  Jun.  CC.  10. 
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provide  for  them  as  fbe  (hould 'think  proper,  and  made  her 
Ible  executrix.     After  the  execution  of  the  will,    upon  the 
lame  paper,  and  without  any/ new  date^   were  thefe  words, 
••  Inftrudions  or  advice  to  my  wife  as  to  the  younger  chil* 
dren/'     In  thefe  inftrudlions  he  appointed  lOyOOOl.  to  each  of 
his  three  ions  for  their  lives,  remainder  to  their  iiTue ;  and 
SOOOl.  to  each  of  his  two  unmarried  daughters^  and  direfled 
his  wife  to  apply  the  furplus  of  his  fortune,  after  dedu6Hng 
her  own  expences,  to  the  purpofes  before  mentioned.     At  the 
bottom  of  the  page  were  the  words  '*  turn  over/*  and  upon 
the  other  fide,  ^^  and  I  alfo  add  that  all  the  favings  my  wife  or 
I  (ball  make,  (hall  go  to  her  to  be  difpofed  of  either  in  her 
life  or  by  will>  among  fuch  of  my  children  as  (he  (hall  think 
fit/'    A  third  daughter  who  had  oeen  married  before  the  date 
of  the  will,  and  had  received  5000I.  as  her  portion,  was  not 
named  in  any  part  of  the  inftrument.     About  two  years  after 
the  making  of  the  will  a  treaty  of  marriage  was  fet  on  foot 
between  R*  Ellifori  and  H,  C   (the  latter  being  one  of  the 
above-mentioned  daughters  of  the  teftator)  which  was  princi- 
pally carried  on  by  a  Mr.  Buck^  who  had  married  a  daughter 
of  EtlifaKy  fen.     The  marriage  took  place  iri  I777f  and  the 
teftator  gave  his  daughter  5000I.  as  her  portion.     The  teftator 
died   in   1783,  without  having  revoked  or  altered  his  will  ^ 
upon  which  R.  EUifon  and  his  wife  brought  a  bill  againft  the 
teftator's   widow   for   the  legficy,    who   infilled  againft   the 
demand  that  the  advancement  of  the  portion  was  an  ademption 
of  the  bequeft ;  and  the  bill  was  difmified  by  Lord  Kenyouy 
M.  R.  (i).     The  plaintiff  being  diCatisfied  with  the  decree, 
brought   the  caufe  on  for  re-hearing  before  the  Chancellbr. 
The  evidence  confifted  of  the  depofitions.  of  Bucky    and   of 
(bme  letters  which  had  pafTed  between  him  and  the  teftator 
upon  the  fubjed  of  the  marriage,  what  portion  the  teftator 
would  give  his  daughter,  and  what  EUifon^  fen.  would  do  for 
his  fon.     From  Buck's  depofitions  it  appeared,  that  the  teftator, 
in  a  converfation  between  him,  EUifon^  jun.  and  Buck^  at  W* 
the  teftator*s  refidence,  agreed  to  give  his  daughter  5,000!.  as 
a  portion,  and  faid  (he  would   have  fomething  confiderabiy 
more  at  his  death,  equal  or  nearly  equal  to  what  he  intended 
as  her  portion.     That  it  was  alfo  agreed  that   EUifon^    fen» 
ihould  fettle  400I.  a  year  upon  the  ifTue  male  of  the  marriage  f 
and  hi:  fwore,  that  if  in  the  minute,  he  had  made  at  the  tima 
he  had  mentioned  ^^  iflue'^  generally,  it  was  a  miftake  ;  for 
iffia  male  only  ^were  intended. — That  Ellifon^  fen.  alfo  faid^ 
he  would  give  his  fon  his  Lincolnjhire  eftate,  about  6ooh  » 
year^  at  his  death  s  that  the  teftator  wilhed  to  have  the  whoUr 

{k)  a  Bro.  CC.  306* 
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of  this  eftate  fettled  on  all  the  iffue  of  the  marriage  immidiaielyy 

which  was  refufed  j  and  Bllifon  preffed  to  have  the  farther  fura^ 

'which  the  teilator  faid  his  daughter  (hould  have  at  his  deata 

fpeci^ed  and  fecurcd,  which  was  refufed  on  the  o^h^r  fide  upo^. 

the  ground,  that  Ellifon  might. as  .well  tru ft  the  word  of  th6- 

teftator,  as  the  teftator  truft  his.     ^uck  being  very  an^cious  to. 

bring  about  the  match,  prevailed  on  Ellifon  to  confent.to  it. 

on  thefe  terms,  which  he  at  laft  did  very  unvyillingly.    ,Tbi5» 

occafipned  the  material  letters:  the  firft  oi  which  was  fropi, 

Buck  to  the  teftator,  as  follows  \ — "  I  can  only  fay  in  ajifwer, 

to  the  converfation  between  us,  .that  as  Mr,  Ellifon  hopes  the, 

provifion   you  faid  you  intended  to  make  at  your  deceafe  for. 

your  daughter,  will  be  equal  or  nearly  equal  to  what  you  inte^idL 

to  give  her  at*  the  marriage,  he  will   reft  perfeilly  fatisfied 

with  that  eng^genient,"     The  fecond  letter  was  the  anfwer  of 

the  teftator,  in  which  after  complaining  of  the  inadequacy  ^of 

the  fettlement,  which  he  fays  will  be  very  fcanty,  particularly 

if  their  ifllie  fliould  be  daughters,  he  proceeds  thus  ; — ^^  Yoii^ 

muft  miftake  Mr.  Ellifon  jun»  the  miftake  may  arife  between 

what  may  be  probable  and  pofsible.     I  told  him  my  prefent^ ' 

flan,  which  will  be  executed  by  my  wife,  if  the  longer  liver, 
fliewed  him  the  yearly  account  of  my  iron  works,  from  thq^ 
fuccefs  of  which  my  moft  material  excrefceoccs  will  arjfe,  ta 
which  I   refer   him   for  farther  explanation  if  neceffary*      t 
fliould  be  very  forry  that  any  miftmderftanding  (hould  arife^ 
when  it  may  be  out  of  my  power  to  remedy  it.*'     Here  tho 
correfpondence-  ended  :    and  upon  this  evidence  the  queilion 
was,  whether  the  portion  was  or  was  not  an  ademption  of  t^e 
legacy  ?  And  by  Lord  ThurloiVf  C.  "  When  this  caffe  was, firft 
opened,  I  confefsT  thought  the  judgment  w^s  v/rong :  novyj 
it  turns    upon  a  nice  queftion  of  intention,' but  my  prefeiit 
opinion  is  in  fupport  of  the  judgment.     The  common  way  of 
arguing  this  is  to  forget  intirely  the  rule  of  law;  natnelyj 
that  where  a  legacy  is  given  to  a  child  it  is  deemed  a  portioaj 
and  therefore ,  carries  with  it  thefe  qualities^  that  it  is  a  deli- 
berate diftribution  among  his  children,  of  fuch  portions  as  he 
thinks  fit.     Crediting  him  for  that  jdeliberation,  if  he  advanc^ 
in  life  that  fum  which  he  has  adjudged  to  be  the  due  and 
proper  portion  for  that  child,  the  premmption  of  law  is,  that 
he  has  fatisfiedthat  intent,  and  confequently  that  it  is  no  longer 
a  ground  for  any  farther  dejnand.     I  by  a  ftrefs  upon  th^ 
words   '  prefumption  of  law,'  becaufe  in  arguing  this  queftion 
it  is  generally  put  as  a  queftion  for  a  jury  j  as  to  what  the  in-» 
tention  was  on  the  whole  tranflation.     The  obj^ftion  to  ^tbat 
is,  that  it  Is  not  a  prefumption  of  h&j  but  a  queftion  upon 
the  validity  of  a  prefumption  of  laW)  and  I  cannot  fend  that 
io  be  tried  by  a  jurj[.     But  though  it  is  A  prefumptioa  of  la^. 
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it  is  not  that  kind  of  conclufive  prefumption,  againft  which 
nothing  can  be  faid,  but  a  prefumption  which  the  laW  makes 
upon  the  general  fac^s  liable  to  be  rebutted  by  evidence,  and 
the  kind  of  evidence  for  that  is,  any  demonftration  from  the 
conduft  and  language  of  the  author  of  both  gifts,  that  he  con^ 
fidered  the  gift  by  the  will  as  ftill  a  fubfifliing  benefit.  If  that 
can  be  proved,  the  confequence  will  be  rebutting  the  prefump- 
tion of  law,  that  he  ineant  to  adeem :  and  when  fpeaking  of 
thefe  engagements  and  the  other  circumftances,  it  muft  be  re- 
membered that  their  whole  eiFeA  is  to  raife  evidence  of  its 
being  in  the  teftator's  contemplation,  that  his  will  remained 
unfatisfied.  Taking  it  in  that  point  of  view,,  what  is  the 
tranfadiori  ?  The  fettlements  and  their  relative  value,  I  now 
confider  as  befide  the  purpofe.  Much  ftruggle  was  made  by 
the  Ellifonsy  to  try  whether  they  could  not  get  more  than 
5000I.  as  the  fortune  the  fon  was  to  have  witl\  her  3  and  after 
pref&ng  a  great  deal  for  a  fpecification  and  fecurity,  that  fome- 
thing  more  ihould  be  added,  the  converfation  was  pretty  fairly 
Aated  by  Buck  in  a  letter  written  to  Ellifon  the  father,  to  in- 
duce him  to  conclude  itiipcMi  the  terms  then  in  queftion;  for 
it  ftates  that  the  teftator  would  not  engage  for  a  particular  fum^ 
and 'by  no  means  would  confent  to  fecure  that  fum.  I  do  not 
believe  that  his  letter  to  the  teftator  was  with  a  view  to  fur- 
prize,  but  it  was  ftretched  a  little,  in  the  manner  of  putting 
k  to  him;  for  he  tells  him  the  anfwer  of  Ellifon  is  *  as  he 
hopes,  the  provifion  you  -feid  you  intended  to  make  at  your 
di^ceafe  for  your  daughter,  will  be  equal  or  nearly  equal  to  what 
you  intend  to  give  at  her  marriage,  he  will  /eft  perfe£lly  fatisfied 
with  your  word'  now  to  talk  of  repofing  their  fatisfadlion 
upon  the  word  fuppofed  to  be  given  i$»  I  do  not  fay  defignedly^ 

f^oing  a  little  beyond  the  point  of  the  converfation,  for  it  was 
aying  the  man  charged  with  the  expreilion,  tinder  a  promife. 
It  became  ^therefore  very  expedient  for  the  teftator  to  go  into 
a  farther  explanation,  it  is  truly  faid  for  the  plaint  in,  that 
the  far;thef  explanation  muft  be  taken  With  the  letter  which 
occaiioned  it,  for  it  does  not  contradi£b  (he  letter  in  totOy  it 
fays  nothing  as  to  the  fum  being  equal  or  nearly  fo  to  what  he 
/would  give  as  a  portion  :  it  leaves  that  not  contradided,  and  as 
to  that  therefore  it  muft  be  admitted.  The  miftake  he  mentions 
muft  mean  as  to  his  engagement^  that  the  fum  (hall  be  equal  or 
n^riy  equal.  The  words  *'  probable  and  poffible"  are  I 
know  a  common  expreftion  in  Scotland.  By  that  he  meant  to 
give  an  idea,  that  it  was  probable  and  poffible,  that  it  would 
be  equal  or  nearly  fo.  If  he  had  left  it  there,,  I  (hould  have 
•thought,  it  would  have  carriifd  the  whole,  becaufe  it  would 
have  wanted  a  ihcfre  dliftiQ^  explanation,  than  that  general 
pWafe  wotrid  hare  given  it.    Not  t6  give  tfiofe  hopes,  he  re- 
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fers  to  the  eonveriation,  and  that  turned  upon  a  plan  to  be  ex- 
ecuted by  the  wife.     What  was  that  plan  ?  When  I  firft  read 
it,  I  conceived,  that  coniidering  the  laft  words  in  the  will 
itfelf,  and  the  phrafe  of  the  codicils  (though  they   are  not 
ftrifliy  codicils^  I  will  call  them  fo)  the  whole  codicil  muft  havcf 
been  in  his  contemplation.     In  fa£t,  it  would  have  then  been 
an  inaccurate  expreffion,  for  the  codicil  goes  to  leave  40,oool«    . 
out  of  the  diftribution  of  the  wife.     But  to  (hew  that  inaccu* 
racy  was  not  his  meaning,  he  has  gone  farther  by  fpeaking  of 
the  iron- works,  from  the  fuccefs  of  which,  he  iays,  his  moft 
material  excrefcences  will  arife,  and  refers  him  to  an  account 
i»f  them.     He  by  his  letter  charges  ElUfon  with  being  in  po& 
feflion  of  his  real  mind,  and  that  it  was  turning  upon  that  part 
of  the  plan,  to  be  left  in  the  execution  of  his  wife,  and  thatplan 
.turning  in  itfelf  upon  the  excrefcences  from  ihofe  works.     1a 
the  codicil   he  fays,  that  what  favjngs  he  or  his  wife  (ball 
.make,  ihall  be  difpofed  of  among  fuch  of  the  children  as  (he 
ihall  think  fit,  either  in  her  life  or  by  will.     This,  therefore, 
compared  with  the  phrafe  there  ufed^and  to  which  he  refers, 
as  having  been  told  to  him,  muft  be  deemed  to  be  a  true  ex- 
planation of 'the  idea  upon  which  the  converfation  proceeded,   « 
and  confequently   of  the  extent  of  the  hope,  he  held  out  of 
what  more  (he  would  have.     My  opinion  is,  that  if  this  doo- 
.trine  of  the  civil  law,  regulated  a$  it  is,  by  the  decifions  of  our 
courts,. had  never  exifted,  and  if;iowthe  queftionwas,  whether 
according  to  the  genius  and  (implicity  of  the  law  of  England^ 
all  effe£iual  inftryments  a  man  leaves  behind  him  ihould  take 
effeft,  according  to  the  import,  it  would  be  wifer  that  courts 
ihould  not  bufy  themfeives  to  rebut  them  by  evidence,  and  that , 
neither  the  prefumptioH  on  the  one  hand,  nor  the  rebutter  of 
it  upon  the  other,  had  been  ever  a  part  of  the  law  of  England. 
But  I  am  not  at  liberty  to  turn  out  a  rule  of  fo  long  ftanding, 
and  introduced  by  men  much  wifer  than  lean  pretend  to  be.  :I 
muft  therefore  admit  the  prefuipption.     When  I  have  ftated 
my  doubt  about  the  pcefumptlon,  I  do  not  know  that  this  is  a 
cafe  which  would  have  afforded  the  beft  materials  to  raife  that 
doubt  to  the  higheft  point.     For  though  I  do  not  iay,  that  the 
teftator  was  apprifed  of  the  prefumption,  yet  the  law  intends 
.  that  he  did    know  it,  as  it  intends   every  man  to  know  its 
rules  ;  and  ^his  removes  all  difputes  about  the  length  of  time* 
But  1  think  here  it  is  rather  probable  that  he  had.heard  of  the 
rule,  as  he  might  by  accident,  or  elfe  he  would  have  ftruck  the 
legacy  out  of  the  vtrill.     There  is  reafon  to  imagine,  that  the 
decree  given  jin  this  cafe  falls  in  with  the  intention  oif  the  tefta- 
tor, though  that  does  not  always  happen.    All  the  obfervations 
inuft  turn  upon  the  eStSt  of  rebutting  the  prefumption,  .and  not 
upon  the  validity  of  the  prefumption  itfelf,   .  He  had  three  fons,, 
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and  three  daughters.     One  daughter  was  tharried  before  the 
will,  to  her  he  had  given   5000I.     It  appears  upon  the  will,  , 
that  inftead  of  giving  45,000!,  which,   if  he  had  been  to  pro-> 
vide   for   the  three  daughters,  as  well   as  the  fons,  he  would 
have  done,  he  has  only  given  40,oooL     It  appears  that  he  had 
it  in  his   hopes  to  raife  another  fum.     It  feems  to  be  agreed  on 
all  hands,  that  he  left  about  90,000!.  or  ioo,oooL  It  appears  that 
he  determinea  to  fix  pretty  nearly  a  moiety  mong  the  children^ 
and  to  leave  another  moiety  to  be  difpoied  of  by  his  wife,  in 
order  to  keep  the  children  obedient  to  her.     By  the  converi* 
fations  he  held  with  Ellifon  and  Bucky  he  feems  to  have  hoped, 
that  that  would  be  divided  in  much  the  fame  ratio^  as  that  in 
which  he  had  himfelf  divided  the  other:  for  the  confeqaence 
would  be,  that  this  child  would  have  a  fum   equal  or  nearljr 
equal  to  that  he  had  advanced.     Thefe  words,  as  they  ftand, 
cannot  be  thrown  by,  when  it  is  a  queftion  of  rebutting  the 
prefumptipn,  for  the  words  '  equal  or  nearly  equal'  fhew  the' 
hope  of  an  uncertainty.     To  defcribe  a  certainty,  this  would 
not  be  accurate,  and  it  is  more  probable,  that  he  did  mean  to 
ipealc  of  a  thing  which  was  to  depend  upon  chance  and  hazard 
to  be  defined.     The  anfwer  in  his  own  letter  has  explained 
what  his  mind  was  turning  upon,  for  he  was  referring  to  a 
probable  event,  and  it  has  turned  out  exadily  according  to  the 
defcription,  for  it  would  be  enough  to  give  her  as  much  more, 
or  nearly  fo.     Now  the  fingle  queflion  bein^,  whether  the 
tefi^tor  hadexprefTed  that  it  was  in  his  contet^piation  that  the 
proviiion  in  the  will  ihould  be  a  fubiifling  one,  notwithflanding 
the  porti6n  l^e  had  given ;   and  with  fufiicient  particularity  : 
I  mufl  pronounce  that  this  notion  of  a  fubfifbing  bounty  was  con- 
fined to  that  part,  which  he  ho^i  would  be  tranfmitted  to  her 
through  his  wife.     In   faying  this,  it  is- obvious  tliat  what  I 
have  often  repeated  during  the  courfe  of  this  caufe  mufl  be  true, 
namely,  that  if  he  had. referred  generally  to  the  will^  it  would  have 
'  tarried  this  legacy :  for  when  I  am  obliged  to  find  in  his.exprei^ 
fions  ^rticularity  enough  to  tie  it  up,  I  mufl  admit,  that  if 
he  had  referred  generally  to  what  ihe  would  Iiave  had  by.  the 
will,  the  extent  of  that  reference  would  be  evidence  to  the 
whole  of   the  wilL     If  he  had  faid,  ^  (he  is  the  object  of  my 
.  bounty,  and  therefore  greater  expe<Stations  may  be  formed  upon 
that  circumflance,*  I&ould  have  faid,  that  whatever  the  will 
appointed  to  her,  fhe  fiiould  have  had  by  virtue  of  that  general 
'  reference.     But  this   under  the  terms  ufed,  and  by  the  pre- 
fumption, .  may  be  confined  to  thofe  expecSbtions  fhe  derived 
-  under  the  will,  without  l>eing  extended  to  the  refl^  and  in  this 
inflance,  I  believe,  the  prefumption  has  co-incided  with  the 
:  intent.     In  giving  an  opinion  qf  this,  kind,  I  found  myfelf  on 
,  a  belief,  that  tbe  bufband  mixft  have  had  great  confidence  in  bis 
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wife,  before  this  truft  \vas  committed  to  her,  and  perfeSlf 
expected,  that  none  of  his.  children,  and  particularly  not  one 
of  whom  he  feemed  to  be  fond,  ffaould  be  treated  more  harlhly 
than  the  reft  without  great  miiconduiSl:,  and  therefore  that  lad/ 
will  I  dare  iay  confider,  that  this  fuit  will  not  abfolve  her 
confcience  from  performing  her  hufband's  wiih,  and  his  in- 
tention feems  pretty  clearly  proved :  this  letter  proves  pretty 
well,  that  the  hufband  thought  he  had  foms  way  pr  other  fe- 
cured  out  of  the  refidue,  a  provifion  for  her  at  leaft  equal  to 
that  he  had  given  her  out  of  the  fixed  part.  The  defendant  I 
'dare  fay,  will  not  mind  this  bill  being  filed  for  there  can  be  no 
doubtaboutth^  intention."     Decree  affirmed ;  Again^ 

^(/)  A^  by  his  will  dated  at  Calcutta^  in  January,  179OJ  gave 
5000I.  to  truftees,  in  truft,  to  pay  the  intereft  to  his  natural 
daugliter  J,  R,  (o  long  as  (he  coniiiiued  fole,  and  the  principal 
if  married  at  his  death,  or  upon  her  marriage,  for  her  fole  ufe 
and  benefit :  but  if  (he  died  unmarried,  then  ^he  5QO0I.  was  to 
revert  to  his  eftate,  and  he  gave  his  refiduary  property  both 
real  and  perfonal  to  his  nephew  and  three  nieces  equaliyi, 
The  teftator  afterwards  came  to  England^  and  by  a  fettlement 
dated  in  December  ^  1 794,  and  made  in  contemplation  of  the  mar- 
riage of  y.  R.  with  fV.  '1\  reciting  that  the  teftator  had  agreed 
to  advance  to  W,  T,  2000I.  imn:ediately  upon  the  marriage,  in 
part  of  y.  if.'s  portion,  and  to  fecure  by  his 'bond  the  further 
&m  of  5000I.  to  TV.  T,  payable  within  twelve  months  after  his 
the  teftator's  death,  with  intereft  from  the  period  of  his  dejcth, 
which  principal  money  and  intereft,  together  with  an  equal 
fum  and  intereft  in  like  manner  agreed  to  be  fecured  and  paid 
by  the  faid  IV.  T.  were  fo  fettled  that  y,  R.  was  entitled  to 
receive  the  intereft  of  the  5D0.0I.  fecured  by  the  teftator's  bond 
for  life,  to  her  feparate  ufe,  and  after  her  death  it  was  limited 
to  her  intended  huftrand  for  life,  and  if  Ihe  happened  to  be  the 
furvivor  fhe  was  to  receive  the  intereft  of -the  5000I.  fecured 
upon  his  bond.  And  afcer  the  death  of  both,  the  two  principal 
fums  of  soool.  and  5000I.  were  to  be  divided  among  the  chiU 
dren  of  the  marriage  as  therein  direfl^d ;  but  if  there  (bould 
be  no  child,  or  if  any,  all  of  them  ftiould  die  before  21,  or  mar- 
riage, the  trv^Hees  were  to  ailign  the  money  fecured  on  the 
bond  of  each  obligor,  according  to  his  appointment.  The 
marriage  took  place  and  th/s  teftator  paid  IV^  T.  500I.  in  part  of 
the  2000I.'  but  the  remainder  of  that  fum,  together  with  the 
5000I.  upon  the  teftator's  bond,  was  due  at  the  teftator's  death, 
the  former  to  PF.  T^  the  latter  to  the  truftees.^  Thp' 
queftion  was,  ^whether  the  legacy  of  5000I.  to  y.  R.,  was 
<ideetned  by  the  portion  advanced   for  her  benefit  upon  her 
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marriage  ?  I'^he  plaintiffs  went  into  parol  evidence^  to  rebut 
the  prefumption :  the  material  parts  confifting  of  the  depo- 
fitions  of  a  Mrs.  Brovm^  ftating  converfations  with  the  teftator 
in  the  month  of  Auguft^  preceding  the  date  of  the  fettlement ; 
the  effed  of  which  was,  that  the  witnefs  b^ing  informed  by 
him  of  the  intended  marriage  of  his  daughter,  afked  him  what 
fortune  he  intended  to  give  her.  He  told  her  5000l.  and  being 
prelTed  to  give  more,  faid  **  (he  is  in  my  will,"  intimating, 
ivhen  preiTed  to  give  the  whole  immediately,  that  he  was  omy  ' 
worth  io,oooi.  Lord  EUotiy  C.  "  I  do  not  hcfitate  upon  this 
particular  fpecies  of  cafe,  to  fay,  1  give  my  opinion  without  st 
hope,  that  any  decifion  will  aSbrd  fatisfa<S^ion  to  every  one 
who  looks  at  the  circumftances ;  and  in  a  cafe  of  parol  evidence, 
upon  which  it  is  not  poffible  to  hope,  that  the  minds  of  all 
fliould  concur.  It  appears  that  different  judges  have  formed 
very  different  opinions  upon  the  nature  of  the  rule  in  f^is 
court.  'It  is  obvious  that  Lord  Thurlow^  if  it  had  been  res 
integra^  would  have  difapproved  the  eftablifhment  of  it ;  and 
Lord  Kenyan  in  EUifon  v.  Cookfon^  thought  it  a  very  wholefome 
rule.  Many  obfervations  occur  upon  iimilar  prefumptions  in 
the  cafe  of  executor  and  next  of  kin  j  -and  Mr.  Juftice  BuUer 
went  the  length  of  intimating,  that  if  he  had  fat  here  longer, 
he  would  have  driven  out  parol  evidence.  I  fay  nothing  of  the 
nature  of  any  of  thefe  rules.  It  is  clearly  decided,  that  there 
is  fuch  a  prefumption.  It  is  alfo  clearly  eilablifhed,  that  parol 
evidence  is  admiifible  to  rebut  the  prefumption,  and  my  bufihefs 
is  dryly  to  determine,  whether  the  parol  evidence  in  this  cafe 
has  fufficient  weight  and  power  to  overthrow  the  j  reCiimption, 
which  it  is  admitted,  mn&  prima  facie  be  applied.  It  is  not  the 
habit  of  this  court  to  dired  an  iiiue,  eith^  upon  a  cafe  of  this 
kind  or  fuch  as  Nourfe  v.  Finchj  (i  Vef.  Jun.  344) :  but  the  rule 
is  fettled,  that  where  a  parent,  or  a  perfon  in  Idea  parentis^  gives 
a  legacy  as  a  portion,  and  afterwards  upon  marriage  or  any  other 
occafion  calling  for  it,  advances  in  the  nature  of  a  portion  to 
that  chi]d,  that  will  amount  to  an  ademption  of  the  gift  by  the 
will,  and  this  court  will  prefume,  that  he  meant  to  fatisfy  the 
one  by  the  other.  It  differs  from  the  performance  or  fatisfac- 
tioh  of  a  covenant  in  this  ;  that  the  court  overlooks  fmall  dif- 
ferences in  the  circutpftances  of  that,  which  is  propofed  co  be 
given,  and  that,  in  fatisfa£lion  of  which  it  is  contended  to  be 
given.  The  court  does  not  inquire,  whether  the  portion  by  the 
if^'ill  is  intirely  and  abfolutely  to  the  child,  or  what  is  after- 
wards advanced  in  this  form,  a  fettlement  upon  marriage  s  which 
not  being  a  performance  of  a  covenant  or  fatisfadiion  of  a  debt, 
yet  is  prefumed  a  fatisfaAion  of  the  intended  portion.  Under 
the  circumftances  of  this  cafe,  I  do  not  conceive,  that  the  fiaft 
of  the  limitation  of  this  property  upon  the  marriage^  can  be 


Chap.  III.]  and  their  Ademption.  ^s 

fuch  a  diiFerence  with  regard  t6  what  was  intended  by  the  will 
and  advancement  under  the  maridage  contra^,  fo  as  upon  that  it 
can  be  faid  there  is  no  ademption.     In  ordinary  cafes,  without, 
examining  whether  it  would  be  fatisfa<£lory  to  fay, -this  coiurt- 
ihould  adopt  this  rule,  if  it  were  r^i  Integra^  I  think  if  you 
came  to  the  refolution  not  to  adopt  it,  you  would  not  fay  fo  m 
the  particular  cafe  ;  and  it  is  well  worthy  of  difcuifion,  whether 
it  fhould  not  prevail  in  this  cafe,  even  if  it  was  not  to^e  ftated 
as  a  geheral  rule ;  for  the  legacy  is  given  by  the  will,  with 
exprefs  and  peculiar  reference  to  the  marriage  of  the  daughter, 
looking  to  the  hOt  or  the  event  of  marriage :  being  given,  as  a 
provifioH  for  her  fole  and  feparate  ufe  to  truftees,  to  be  paid 
upon  her  marriage  \  or  if  (be  fhould  be  married,  at  his  death. 
Upon  the  treaty  of  marriage  fhe  had  an  inchoate  title  to  the 
portion  or  fortune  to  be  paid  upon  her  mariage  'under  the  wilL 
It  cannot  be  difputed,  that  if  there  was  nothing  more  than  the 
will  and  the  fettlement,  the  latter  would  be  an,  ademption. 
The  execution  of  it  is  a  fa<^  to  be  looked  at  as  a  fa6l  of  evidence. 
The  fettlement  itfelf  is  very  material  evidence  of  the  inteiw 
tion   of  the  parties,  and  of  the  teftator,  as  one  party;  for 
it  is  written  evidence,  add  alfo  it  \s  final  evidence  of  his  inten- 
tion.    But  it  is  faid,  though  upon  the  gifts  provided  by  the 
fettlement,  and  ftill  more  upon  the  recitals,  what  is  given  is  to 
be  taken  as  an  advancement  of  portion,  and  therefore  ip  ordina* 
ry  cafes  an  ademption ;  yet  the  evidence  is  fo  applied  to  the  ad 
done  by  the  teftator  upon  the  3d  of  December^  1794)  the  final  a& 
done  by  him,  that  under  the  cirtumflances  the  declarations  are 
fufficientto  controul  the  admitted  efFe£l  of  the  fettlement  in  this 
court.     In  the  cafe  of  Ellifsn  v.  Cookfon  (m),  I  had  a  large 
(bare.     I  knew  fome  of  the  parties  very  intimately,  and  am 
perfedly  fure,  the  cafe  was  rightly  decided.     But  it  was  de- 
cided  upon   grounds  of  imputation   as  to  what  the  teflator 
thought,  meant* and  knew  as  to  the  rules  of  law,  which  he 
could  not  under iland,  even  as  to  the.  terms  in  which  they  are 
exprefled.     It  was  impoiHble  to  talk  to  the  family  upon  the 
fubjedl,   in  terms  which  they  could  underfland.     Debtze  v. 
Mann  (n),  was  a  much  more  fimple  cafe,  upoiv  this  ground,  that 
the  father  of  one  of  the  parties,  talking  to  the  father  of  the 
other,  upon  the  fubje^  of  the  marriage,  ufed  an  expreffion,  from 
which  Lord  Thurlow  concluded,  and  it  is  clear  he  adted  uppa 
the  idea,  that  the  perfon  uiing  it,  flated  to  the  other  in  that 
converfation,  that  what  he  then  meant  to  advance  would  not 
be  all;  and  conneSing  the  future  advance  with  his  death,  by 
the  expreflion  ufed  about  his  life,  as  an  advance  at  that  time, 

^the  principle  of   that  decifion  appears,  that  the  advancement 
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of  tlw  600I.  together  with,  the  other  fum  advanced  upon  the 
marriage,  would  not  within  the  meaning  of  that  ct^nverfation 
fatisfy  what  was  given  by  the  will,  viz.  the  1,365!.  which 
therefore  was  not  adeemed.  The  cafe  of  EUifon  v.  Cookforiy 
turned  entirely  upon  this;  and  it  (hews  the  danger  of  this  kind 
of  parol  evidence.  Buck^  a  lawyer,  and  a  very  accurate  man, 
cJearly  mifunderftood  old  ^ookfon^  and  if  that  letter  had  not 
been  written,  Ellifoh  would  have  gor  both..  But  Codkfon  being 
alarmed  at  hearing  the  import  of  the  converfation,  writes  to 
fliew  that  was  not  his  meaning.  I  knew  every  branch  of  the 
family,  and  it  was  his  determined  purpofe,  that  if  his  wife  fur- 
vived,  the  younger  children  fhould  depend  upon  her,  and  not 
upon  him.  Therefore,  he  faid,  he  meant  it  fhould  fail,  if  his 
wrfe  {hould  furvive  him,  and  fhould  not  think  proper  lo 
continue  it.  Lord  Thurlow^  under  thofe  circumfiances, 
thought  it  altogether  in  the  power  of  the  widow.  The 
principle  is'  the  fame  as  that  in  Debeze  v,  Manrif  in  regard  to 
parol  declarations.  To  take  it  in  the  cafe  where  the  execu;:or 
is  a  truftee  for  the  next  of  kin.  I  fear  there  is  no  poffibijity  of 
faying  parol  declarations  both  previous  and  fubfequent  are  not 
admifHble,  though  Lord  Coke  would  have  hardly  been  brought 
to  kt  them  in,  as  well  as  declarations  at  the  time.  But  there 
is  a  very  great  difference,  as  alfo  upon  thofe  marriage  treaties, 
upon  the  point,  whether  they  are  all  alike  weighty  and  effica- 
cious. A  declaration  at  the  time  of  making  the  will,  is  of 
fiiore  confequence  than  one  afterwards,  and  a  declaration  after 
the  will,  as  to  whati  he  had  done,  I  am  fpeaking  as  to  the  time 
merely,  is  intitled  to  niore  credit,  than  one  before  the  will,  as 

'  to  what;  he  intended  to  do ;  for  that  intention  may  very  well 
be  altered,:  but  he  knows  what  he  has  done,  and  is  much  more 
likely  to  fpeak  corredily  as  to  that,  than  as  to  what  he  propofes 
to  dp,  though  thefe  parol  declarations  are  alike  admiffible  : 
whether  corififtir^g   of  converfation  with  people,   who  have 

•  nothing  t^  do  with  it,  people  making  impertinent  inquiries,  and 
drawing  from  him  angry  anfwers,  or  in  whatever  form,  they 
are  all  evidence.  But  they  are  intitled  to  very  different  credit 
and  wdght,  according  to  the  time  and  circumftandes.  \n 
Debeze  v.  Mann^  the  converfation  between  the  two  fathers 
upon  the   fubjeS  of  the  very  contract,  between  two  peribns 

'  under  a  parental  obligation  to  provide  rationally  for  the  in- 
terefts  of  their  children,  upon  every  ground,/is  entitled  to  niuch 
more  weight  than  fome  others.  So  in  Elltfin  v.  Cookforiy  when 
old  EUifon  took  the  trouble  to  fend  a  brotheNin^laW  to 
the  country,  to  talk  upon  the  fubjeft,  an  author! fed' agent  in 
the'  treaty  ;  fpeaking  of  deplarations  between  him^and  thq  prin- 
cipal, to  fettle  the  terms  of  the  contract  of  marriage.  That 
evidence  has  a  charai^er*  which  does  not  belong  to  fuch  a^ 
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occurs  in  this  cafe.     It  does  not  appear  that  from  tho  evidence 
of  aiijr  man  of  buiinefs,  of  any  perfon  having  an  intereft  of. 
affe<Slion,  piety,  or  any  other  kind,  what  hope  was  held  out  ta 
W.  T,   other  than  by  the  inftrument,  as  to  what  was  to  be 
the   fortune.     It  does   not    appear  that    fV,    T.  ever  heslrd, 
this  converfation  with  Mrs.  Brown  had  pafled.     It  was  noc 
therefore  had  among  parties  having  any  fort  of  intereft.     I  do 
not  fay  by  arty  means,  that  therefore  it  is  not  evidence.     It 
does  not  appear  by  any  declaration  of  thjs  teftatorj  that  he  was 
anxiobs  Mrs.  Brown  fliould  know  any  thing  more  than  that  a 
marriage  was  intended,  or  that  unlefs  fhe  had  provoked  the 
converfation  about  the  fortune,  fhe  would  have  heard  a  word 
about  it.     His  anfwer  to  her  queftion  was  neither  true /accord- 
ing to  the  will  or  the^  fettlement,  in  the  fenfe  in  which' fhe 
underftood  it.     It  is  clear,  fhe  underftood  it  a  ready  mqnejr 
advance,  and  it  is  clear  from  the  converfation,    the  teftator 
muft'have  been  fatisfied  that  he  mifled  her,'  and  that  he  meant 
to  delude  her ;  and  this  fbews  the  danger   from  declarations  . 
made,  perhaps  with  that  view,    and  fometimes   neceffary  to 
keep  peace  in  families  with  perfons  having  expedtations.     He 
gives  very  large  beqiiefts  by  his  will,  and  yet,  there  he  infinu- 
ates,  th^t  10,000].  is  his  whole  fortune.     So  he  again  endea« 
vours  to  baffle  this  curiofity.     That  fhe  underftood  it  is  very 
clear,  from  her  anfwer.     It  is  clear,  he  muft  have  known  that  he 
was  baffling  the  inquiry.     To  keep  her  quiet,  he  fays    *  fhe  is 
in  my  will,^  that  is,  for  part  or  the  whole  of  that  io,oool.'    He 
intimates  at  the  end,  that  he  meant  to  keep  part  of  the  i0,oool. 
in  his  power.     What  had  pafled  in  the  treaty  in  the  mean 
tinie  between  any  of  the  parties,  principal,  agent,  or  interefted 
as  hufband  or  wife,  does  not  at  all  appear.     She  attacks  him 
again  upon  it  at  jT.  and  he  makes  the  fame  fort  of  anfwer.     It 
is  clear  upon  her  evidence,  fhe  had  no  idea  he  was  to  advance 
more  than  5000I,  at  that  time.     She  does  not  intimate  beyond 
that.     Taking  it  at  the  higheft  as  to- his  intention,  her  under* 
ftanding  was,  that  he  was  to  advance  5000I.  upon  the  fnarriage, 
and  thatihe  was  in  his  will ;   and  that  declaration  would  be 
•evidence,  provided  you  believe  from  the  whole  charafter  of  the 
converfation,  that  he  was  ferious  in  talking  to  her,  which  for 
the  purpofe  of  this  caufe  I  will  believe;  and  if  the' fettlement 
had  been  5000I.  and  with  this  will,  upon  the  authorities  fhe 
might  have  had  a  farther  demand.     According  to  the  converfa- 
tion, y.  R,  was  to  have  {600I.  immediately,  and  5000I.  more 
at  her  father's  death.     If  under  the  contrad,  infufing  the  ^ffeft 
of  the  will  and  the  converfation  into  the  cafe,  200ol.  was 
advanced,  there  was  5000I.  at  his  death  under  the  fettlement, 
and  if  there  was  no  fatisfa£tion,  5000I.  under  the  will,  or  as  it 
)ias  been  contend^  for  the  plaintiff  3009I.     |  am  clearly:  of 
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opinion,  thsit  it  muft  be  the  5000L  if  any  thing  t  and  it  is  not  a 
'  fro  tanto  ademption. '  That  there  was  this  variation  there  is 
jQo  direfl  evidence.  ,  Firft,  how  does  It  ftand  with  the  written 
contract  ?  The  legacy  is  in  a  more  ftri£i  fenfe  given  as  a 
marriage-portion,  than  legacies  ufually  are.  Then,  not  mere* 
ly  to  try  the  parol  evidence  againft  a  mere  advance  andacove- 
,  oant,  but  as  againft  a  declaration  under  the  hand  and  feal  of  the 
teftator  himfelf,  and  an  agreement  upon  marriage,  which  is  a 
reprefentation  and  a£l  by  him  denoting  his  purpofe,  fubfequent 
to  ihe  conv^riktion  with  Mrs.  Brown.  She  prefles  him  to  an 
advance  of*  (bme  ready  money,  and  he  makes  up  his  mind  to  do 
4b.  The  fettlement  is,  a  declaration  under  his  own  hand,  that 
by  the  portion  he  meant  the  2000L  and  the  5000I.  It  may  be 
iaid,  it  is  not  inconiiflent  to  add  to  it  by  this  legacy :  but  it 
would  be  very  extr^rdinary,  and  is  not  the  natural  meaning 
that  2000I.  ihouldthen  be  advanced^  and  5000I.  after  bis  death^ 
upon'thefe  trufts,  and  another  fum  of  5000I.  or  3000I.  fhould  be 
paid  to  her  upon  his  death,  for  her  f^parate  ufe»  That  muft 
neceilarily  be  done  upon  Mrs.  Brown^t  evidence.  It  is  faid  for 
the  pUintifF,  it  is  clear,  that  at  the  time  of  the  converfation,  he 
was  not  aware  of  this  rule  of  law,  or  if  he  was,  he  did  not 
intei^d  it  (kouid  operate.  Then  you  muft  take  the  converfa- 
tion'to  be  a  boni  fide  declaration  of  his  real  intention,  which  is 
-  a  great  deal.  But  beyond  that,  it  does  not  necefiarily  follovv^ 
by  any  means,  that  if  he  meant  to  advance  5000I.  in  Auguft, 
and  leave  a.  demand  under  the  will,  therefore  in  December  he 
meant  to  advance  2000I.  in  money,  and  agree  to  advance  50ool« 
and  then  leave  her  her  chance  under  the  will.  To  get  rid  of 
the  fettlement  as  adeeming  the  legacy,  there  muft  be  fome 
declaration  as  to  the  effed  of  the  fettlement ;  and  I  cannot 
infer,  that  becaufe  in  Auguft  he  did  not  underftand  the  rule,  or 
did^ot  intend  it  (hould  have  its  natural  efFe6t,  therefore,  having 
afterwards  fubftituted  a  difFerentprovifion,  he  was  uninformed 
of  the  rule,  or  meant  it  fliould  not  apply  to  the  legacy.  I 
muft  fuppofe,  unlefs  the  contrary  is  proved,  that  when  he  did 
the  a<^,  he  did  underftand  the  legal  efFe£k  9f  it,  and  then  proofs 
that  at  a  prior  time,  he  did  not  know  it,  or  meant  that  a  dif- 
ferent proviflon  was  not  to  have  fuch  effed,  will  not  avoid 
the  legal  efFeds  of  it.  That  fatisfies  me,  that  it  is  im- 
.  poi&ble  that  the  plaintiffs  can  have  more  than  5000L  for  if  the 
aden>ption  depend  upon  the  circumftance  that  he  knew  the  rule, 
and  meant  it  fhould  take  place,  the  argument  for  the  3000I. 
muft  be  upon  this,  that  he  knew  the  2000I.  would  adeem  2000L 
of  the 'legacy,,  and  knowing  that  he  left  it  to  adeem  fomuch. 
But  he  could  not  know  that  at  that  time,  without  alfo  knowing 
that  the  advance  of  5000I.  would  adeem  the  whole.  I.  muft 
take  him  to.  be  ignorant  of  the  rule  altogether^  or  know  it 
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throughout.  Upon  the  whole  this  evidence  is  not  fd  conneft* 
ed  with  the  zSt  in  December,  1794,  as  to  deftroy  the  efFe&  of 
that  ad,  operating  as  an  ademption  to  this  legacy;  and  it 
would  be  extremely  dangerous,  however  the  evidence  mu{| 
be  allowed  as  admiffible,  to  fay,,  fuch  evidence  is  fuf* 
ficient  to  prevent  the  operation  of  a  clear  fettled  rule  of  law  i 
if  it  be  not  dear  and  fatisfa£tory  to  that  point,  to  which  it  muft 
be,  to  rebut  the  prefumption,  according  to  the  clear  fettled  rule, 
arifing  out  of  the  effeft  of  the  fettlement."  , 

In  the  cafe  of  Farnham  v.  Phillips  («),  Lord  Hardivickiy  C, 
would  not  allow  parol  evidence  to  be  read,  to  rebut  the  pre* 
fumption  of  fatisfa^ion  under  an  idea,  that  it  would  be  permitting 
the  will  tobe  explained,  by  extrinfic  matter.  It  appears  however 
to  be  perfedly  iettled  by  the  authorities  above  ftated,  and  the 
cafes  referred  to  in  them,  that  fuch  evidence  is  admiffible  in  all 
thofe  inftances.  . 

The  principle  of  this  rule  of  ademption  or  fatisiac^ion  has 
been  much  difapproved  of  by  courts  of  equity,  as  often  defeat- 
ing the  intention  of  teftators.  ,  The  rule,  indeed,  is  not  of 
their  own  creating,  but  was  borrowed  from  the  civil  law. 
The  reafons  affigned  in  fupport  of  it  are  not  fatisfadory,  for 
when  a  man  is  ^ifpoilng  of  his  property  by  teftament,  he.  does 
fo  with  a  view  to  the  period  of  his  death ;  but  when  he  difpofes 
of  it  by  prefent  gift,  he  does  fo  with  regard  to  his  life  ;  fo  that 
he  may  be  allowed  with  propriety  to  be  more  liberal  in  the  one 
cafe,  than  in  the  other,  and  to  intend  a  farther  bounty  to  the 
perfon  advanced,  when  his,  the  donor's  life  fhall  determine.  / 

Such  being  the  difpofition  of  thefe  courts  towards  the  rule  they 
have  laid  hold  of  little  circumflances  to  form  cafes  into  excep- 
tions; if  therefore  the  legacy  and  advancement  be  non  ejujdim 
generis^  the  latter  will  be  no  ademption  of  the  former,  as  if  the 
bequeft  were  pecuniary,  and  the  advance^ient  hj grant  of  a  bem^ 
ficial  leafe.  And  the  reafon  is,  that  the  court  prefumes  from ' 
coniidering  the  different  natures  of  the  funds^  that  the  teftator 
did  not  i)^tspd  the  advancement  to  go  in  fatisia£tion  of  the  a 
legacy.  C^^O^:  J'JJ^ }^yu^  ^  fjta^r?s,    %7^^'^/^>-^ 

Thus  in  a  cafe  (^)  where  A.  bequeatl^ed  to  £.  his  natural 
fon,  a  legacy  of  io,oool.  A,  during  his  life,  granted  to  the 
legatee,  a  leafe  of  a  farm  for  99  years,  at  the  annual  rent  of  4ol. 
which  farm  was  worth  to  be  let  at  the  yearly  fum  of  180L  the  ' 

difference  between  the  referved  rent  and  the  real  value  at  20 
years  purchafe  being  calculated  at  2,8ool.  The  teftator  alfd 
paid  the  former  tenant  of  the  premifes,  i20oi.  for  a  ftanding 
crop,  dead  ftock,  and  farming  utenfils,  and  alfo  400I.  for 
repairs ;  making  together  the  fum  of  4,4001. — The  queftion 

t«)  1  Atk.  3x4.     {/}  Graves  *u.  the  Earl  of  Salisbury,  i  Bro.  CC.  435. 
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was  whether  the  4,400!.  advanced  by  A.  for  5's.  benefit, 
fliould  be  confidered  a  fatisfadiion  of  the  legacy  of  I0,00dl.  pro 
tantd?  And  the  Chanceltar  determined  that  it  (hould  not. 
The  queftion,'  however,  coming  again  before  the  court  iipon  a 
re-hearing,  {»is  lordftiip  cxpreffed  himfelf  to  the  following 
ci£e6t. — '^  All  thefe  cafes  have  been  treated  as  falling  within 
die  range  of  thofe  decifions,  that  where  a  perfon  indebted, 

fives  a  legacy,  it  (hall  be  confidered  as  paymem  of  the  debt, 
am  forry  the  courts  have  taken  it  up,  on  that  ideW,  for  when 
parents  are  making  provifions  for  children ,  they  certainly  do 
not  confider  it  m  that  light ;  no  law  obliges  them  to  make  the 
provifion  in  the  extent  they 'do.  The  principle  is  fuppofed  to 
kave  been  founded  in  the  civil  law :  I  wilh  the  cafes  in  that 
law  had  been  originally  looked  into  with  more  accuracy.  I 
queftion  whether  it  is  there  taken  up  on  the  idea  of  a  debt,  or 
is  not  rather  cohfidered  as  a  prefumption  repellable  by  evidence. 
The  court  has,  however,  certainly  prefumed  againft  double 
portions,  and  although  it  has  encouraged  the  conjedlure  with  a 
degree  of  fliarpnefs  I  cannot  quite  reconcile  myfelf  to,  wherc- 
cver  a  provifion  is  madedireilly,  or  as  a  portion,  by  a  parent  or 
perfon  in  loco  parentis^  I  will  not  difplace  the  rule  laid  down  by 
Twifer  men,  that 'it  fhall  be  a  faiisfadiion,  however  reluftant  I 
jnay  be  to  follow  it ;  but  I  fliall  expect  the  cafe  to  be  brought 
up  to  thVt  point.  In  the  prefent  cafe  it  would  be  prefuming  that 
^i'.^had  the  idea  of  a  portion  in  his  mind,  when  he  was  giving  a 
thing  not  ejujdein  generis,"  The  firft  deciuon  was  theretbro 
confirmed. 

(q)  A,  who'was  a  jeweller,  in  1 771,  bequeathed  to  his  fon  5cel." 
and  '200ol.  to  four  unmarried  daughters  ;  he  then, gave  his  fori 
th^  utenfiis  of  his  trade,  which  were  of  trjflinix  value,  and  be- 
queathed his  refiduary  eftate  to  his  wife,  for  life,  and  after  her 
death  he  gave  additional  legacies  to  his  daughters  ;  to  fome 
500I.  and  to  others  loool.  and  if  there  was  a  furplus  he  dire£^ed 
it  to.  be  divided  among  all  his  children  who  Ihould  be  then 
livingr  In  1779  he  took  his  fon  into  par tnerftiip,  and  by  the 
deed  of  partnerfiiip,  the  itock  was  to  be  3000I,.  to  be  brought 
jOt  in  equal  proportions,  and  to  theprofits  of  which  they  were 
to  be  equally  intitled.  The  father  brought  in  the  v/hole  capi- 
tal, and  it  was  underftood  by  the  whole  family,  that  he  preant 
to  give  the  fon  half  of  the  ftock.  The  children  who  were  of 
age,  admitted  this  by  their  anfwer,  and  there  was  parol  evidence 
of  declarations  by  the  teftator  at  differeht  times,  that  he  meant 
>o  faring  his  fon  into  partncrihip  and  to  give  him  half  the 
ftock;  and  even  the  whole,  and  that  he  told  one  witnefs  that 
lie  had  brought  his  fon  in,  and  had  given  him  i,50ol.     Th« 

.   ;  <y)  Holmcs<v.  Holmes,  I  Bro.CC.  i55. 
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queftion  made  in  the  caufe,  was,  whether  t|jis  advancement 
was  a  fatisfafticm  of  the  legacy  of  500I.  \  and  it  was  held  to 
be  no  fatisfa£lion,  not  being  ejufdetti  generis^  and  that  it  mufi;  ^ 
have  b^en  the  teftator's  intention,  that  the  plaintiff  ihould  have 
both.  Ivord  Commiilioner  Hotham  relied  on  an  argument  for 
the  plaintiff,  that  if  the  legacy  had  been  a  mot^ty  of  the  ftock  ; 
and  afterwards  500L  had  bee^  givefi,  it  could  not  have  been,a 
iatisfa<5^ion.  ■        \ 

Upon  fimtlar  inference  of  intention,  if  the  legacy  an4  advance- 
ment depend  upon  diffetent  contiugcmies^  the  former  will  not 
be  adeemed  by -the  latter. 

(r)  jf.  bequeathed  loocl.  a  piece  to  B.  and  C  to  be  paid  at 
their  ages  of  21,  and  if  either  of  them  died  before.  21^  then  h« 
gave  the  whole  to  the  furvivor. — A.  afterwards  entered  into 
two  bonds,  the  one  to  B,  and  the  other  to  C.  in  the  penalty  of 
4000I.  each,  for  fecuring  2000I.  a  piece  to  5.  and  C  provided 
they  Jhould  marry  in  his  life-time,  with  his  canfenty  or  in  cafe  they 
fl)ould  furvive  him.  There  was  alfo  a  recital,  that  Jl*  was 
aefirous  to  make  provifion  for  the  maintenance  of  the  obligees. 
Upon .  a  queftion  whether  the  bonds  were  to  be  confidered  as 
given  in  fatisfadiion  of  the  legacies.  Lord  Hardwicke  determin- 
ed in  the  negative,  upon  the  principle^  that  the  money  fecu red 
by  the  two  bonds,  depended  upon  contingencies  which  might 
never  happen,  and  therefore  could  never  be  intended  by  the 
teftator  to  go  in  fatisfa<3ion  of  the  legacies,  which  were  fubjecl 
to  no  contingencies; 

If  the  bequeft  and  fubfequent  advancement  be  made  by 
Jirangers  or  by  diftant  collateral  relations,  not  ftanding  in  latt 
parentum,  and  i^o  intention  appears  in  favour,  of  an .  ademf^ 
tion,  fuch  advancement  will  not  deftroy  the  legacy,  foras  there 
is  no  obligation  upon  fuch'  perfons  to  provide  for  the  legatees^ 
no  inference  arifes,  that  they  intended  by  a  fubfequent  gift 
or  advancement,  to  perform  any  fuch  obligation  in  prefenii^ 
which  (hey  had  provided  for  by  will  after  their  decea{&» 

(5)  A.  bequeathed  to  H,  C,  S.  the  fum  of  6000I.  payable  in 
three  months  after  his  death,  and  by  a  codicil  in  1783,  hegave 
to  his  niece  H,  R.  who  was  not  born  at  the  making  of  the  will, 
5000I.  After  the  date  of  the  will,  viz.  in  June,  1776^,  H.  C. 
S,  (the  defendant  Mrs.  &/»)?«,)  married  the  Rev.  7".  C.  tbe 
marriage  being  previpufly  approved  of  by  the  teftator,. who 
agreed  to  give  5,250!.  as  a  marriage  portion  witK  her,  and 
upon  the  8th  of  June^  1776,  he  paid  to  jT.  C,  250I.  and  made 
an  entry  in  his  ledger,  **  June  8th,  1776,  Mifs^.  C.\S.  to  p^ni 
T.  C.  in  part  of  portion  carried  to yi/io  106,  250I.*'  -By  inden- 
ture of  the  25th  of  June  f  1776,  made  prior  to  and  inxontempla- 

(r)  SpinJcs  *i^.  Robins,  z  Alk,  491.  (/)  Powel  -y..  Cleayer,  i.Browo> 
CC.  ioo.     Sc«i^,lfo  Shud»l  'v.  Jckyll,  >/ri,  S.  P.  . 


62  Of  Pecuniary  Legdctesy  [Chap.  III. 

don  of  the  marriage,  the  teftator  declared  that  be  would  ftand. 
pofieifcd  of  aa  annuity  of  iool.  (part  of  an  ann.uity  of  200I.  to 
which  he  was  intitled  during  the  lives  of  H^  C,  S,  and  jf.  R.) 
for  the  feparate  ufe  of  Hi  C.  S.  during  the  marriage,  and  after* 
wards  during  the  remainder  of  her  life,  if  £he  furvived  her 
hu/band,  and  he  alfo  transferred  into  the  names  of  the  truftees 
ki  tht  macriage  fettlement  5000I.  3  per  cent,  bank  annuities^ 
upon  the  trufts  therein  mentioned,  for  the  benefit  of  H.  C,  S^ 
and  her  huiband,  and  theic  ifllie,  ^nd  in  default  of  ifTue,  as  (he 
fliould  appointy  and  in  default  of  appointment  for  herheirs, 
executors,  and  adminiftrators,  and  the  teflator  made  entries  of 
Chefe  tranfa£tions  in  his  ledger,  in  his  own  hand-writii^g,  *^  to 
JFf.  C.  S.  in  part  of  fortune,  an  annuity  of  jQoL  ptr  annum^ 
value  lOQoL  To  ditto,  in  full  of  ditto,  5000I.  annuities,  con- 
fbis  3  per  cent,  valued  to  her  at  Sol.  to  her  father  at  84L 
4000I/*  In  1782,  the  teftator  laid  out  800I.  in  the  purchafe  bf 
a  chaplainfhip  0/  Chelfea  Hofpital^  and  made  entries  of  it  in  his 
ca(h-book  and  ledger, — "  1782,  Jpril  25,  by  fees  oa  T.  C/s' 
commiffion  as  chaplain,  3J.  i6s.-— By  Mr*  jagOy  paid  Mr.  P. 
for  chaplainfhip  oi Chelfea  Hofpital^  800I."  Thefe  fumsof  250L 
loool.  4Q00I.  and  800I.  making  6,050]..  the  plaintiiFs  charged, 
were  the  whole  provifion  the  teftator  meant  to  make  for 
H,  (/.  S,  and  were  in  lieu  of  the  legacy  of  6000I.  And  one  of 
the  queftions  in  the  caufe,  was,  whether  the  legacy  of  6000L 
was  not  adeemed  by  the  fubfequent  advancements  ?  and  by  Lord 
IhurhWf  C.  "  My  opinion  will  require  a  few  words  only.— 
i/.  by  his  will, -in  1775,  gave  to  H.  C  S.  a  legacy  of  6ocrol. 
this  legacy  was  not  mentioned  as  being  a  portion.  Afterwards, 
on  her  marriage,  5000L  in  the  funds,  ftated  in  the  fettlement 
to  be  her  portion,  were  advanced.  It  is  in  evidence  that  that 
fiim  was  advanced  by  jf.     It  is  ftated  in  the  fettlement  to  be 

'  her  portion*  He  alfo  conveyed  an  annuity  to  her  ufe :  there 
are  totries  in  the  books  of  J.  by  which  it  appears,  that  he  had 
made  a  calculation  of  the  fums  advanced  as  a  portion.  In  ^783, 
he  made  a  codicil  to  his  will,  by  which  5000I.  were  given  to  a 
niece  unborn,  at  the  time  of  making  the' will.  The  queftion 
is,,  whether  the  advancement  of  5000I.  on  the  marriage  of  H. 
C  S.  is  an  ademption  in  toto^  or  in  part  of  the  legacy  ?  a  legacy 
prima  facie^  is  prefumed  to  be  a  bounty  to  the  legatee,  and  muft 
iltfid  as  fuch  donee  probetur  in  contrarium.  The  word  ^^  portion,'^ 
although  applied  in  the  cafe  of  a  parent,  {hall  not  be  fo  applied  to 
the  gifts  of  other  relations  or  friends  :  it  has  been  determined 
not  to  extend  to  a  grandfather.  Whatever  foundation  there 
might  be  for  the  original  application  of  the  rule,  that  the; 

•advancement  of  aTparent  fhall  not  be  a  further  gift,,  it  is  net 
now  to  be  difputed;  but  it  is  obvious,  that  the  intention  of 

•  teftators*  are  as  often  difappointed  as  ferved  by  it.     Thofe  Cafes 
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(land  upon  their  own  ground.  This  cafe  is  an  attempt  to  make 
a  friend's  legacy  fatisfied  by  a  fubfecjuent  advancement.  There 
are  cafes  where  a  man  may  defcribe  himfelf  fo,  that  the  gift  by 
the  will|  and  that  in  his  life-time  may  be  intended  for  the 
Came  purpofe,  but  it  muft  appear  that  he  meant  to  put  him- 
felf in  loco  par*entssj  for  there  are  no  cales,  where  it  has  been  fo 
held,  if  the  fecond  gift  appeared  to  be  diverfo  intuitu,  I  have 
gone  through  all  the  cafes,  and  it  appears  to  be  the  refult  of 
them,  '  that  where  a  ftranger  gives  a  legacy  by  will,  and  after- 
wards gives  a  fum  without  any  evidence  that  it  is  intended  for 
the  &me  purpofe,  it  is  not  taken  as  a  fatisfa£tion,  to  make  it  fo, 
it  mufl:  appear  at  the  time  of  the  gift  to  be  meant  as  an  ademp- 
tion of  the  legacy •'^  " 

If  the  legacy  and  advancement  be  given  for  different  pur^ 
pofesy  as  if  the  legacy  were  general,  and  the  advancement  or 
provifion  made  in  lieu  of^  or  in  compenfation  for  fome  other  In^ 
tereji^  to  which  the  legatee  was  intitled,  &c.  the  prefumption 
of  ademption  would  be  repelled ;  accordingly  in  a  cafe 
where — 

{t)  A.  the  daughter  of  5.  being  intitled  under  the  will  of 
her  grandfather  to  a  flxth  part  of  io,OOol.  and  to  a  like  (hare 
of  6oool,  under  her  father's  fettlement.  5.  the  father  (among 
ether  tilings^)  bequeathed  to  A,  8114.I.  is.  I  id.  Bank  Stock  for 
life,  with  remainder  to  her  children  and  grandchildren  ;  but 
if  fl^e  died  without  leaving  fuch  rfiue,  he  gave  the  fame  td 
his  other  children  equally.  The  will  recited  the  father's 
marriage  fettlement  and  declared  that  the  provifion  therebl' 
made  for  A,  and  his  other  children,  were  intended  a  fatisfac^ 
tioh  of  thofe  they  were  intitled  to  under  his  fettlement.  After 
the  date  of  this  will  A.  married  G.  upon  which  occadon  the 
teftator  transferred  5000I.  in  ftock  to  hef  huflband  for  hiis  owti 
ufe,  and  it  was  ftipulated  in  the  marriage-fettlement  of  A,  and 
C  tliat  they  in  confiderat'ion  of  the  5000I.  would  transfer  to 
B.  all  A,\  inter  eft  in  the  ro,oool.  given  by  the  grandfather's 
will,  when  fhe  became  intitled  to  it,  which  was  done  accord* 
ingly.  The  queftion  was  whether  the  marriage  portion  given 
with  A,  by  the  teftator  was  an  ademption  pro  tanto  of  the 
legacy  of  8114I.  is.  ltd.  bequeathed  to  her  by  his  will?  and 
It  was  determined  in  the  negative.  The ,  principle  feems  to 
have  been  this,  that  there  was  no  evidence  of  an  intention  ift 
the  teftator  to  adeem  or  fatisfy  the  legacy  by  his  advancement 
on  -//,'s  marriage,  but  that  a  contrary  inference  was  rather  to 
be  colleded  from  the  circumltance,  that  the  advancement  wais 
giveii  in  lieu  or  recompenfe  of  another  intereft,  viz.  that  to 
which  A:  was  intitled  under  her  grandfather's  will.     This  Wsfe 

CO  ^ugh  V.  Read,  i  Vcs.  Jim.  CC.  257. 
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ijirely  fuffident  to  repel  the  inference  that  he  intended  it  to'g# 
ih,iatisfa£lion  of  any  other  intereft  without  being  fo  expreffed. 
Again — 

.  («j  B.  by  his  wiil  directed  his  executors  to  place  loool.  at 
intereft,  and  to  apply  fuch  intereft  or  fo  much  of  it  as  they 
l^ould  think  necefiury,  for  the  :Tiaintenance  and  education  of 
bis   grandfon   &.  K.  and  he  alfo  diredled  his  executors  to  apply 
all   or  any  part  of   the   lOOol*  and   intereft,    in  binding  hi& 
grandfon  apprentice,  or  fetting  him  up  in  the  world,  as  they 
in   their  difcretion  ihouid  think  fit,  and  fo  much  thereof  as 
Ihould.not  be  apphed  for  thofe  purpofes  he  ordered  to  be  paid 
or  transferred   to  his  grandfon,  at  his  age  of  zi.     But  if  he 
died  -under  that  age,  he  bequeathed  the  fame  to  other  perfons* 
By  a  codicil  the  teftator  gave  legacies  to  three  of  his  fervants,  - 
whom  he  had  omitted  in  the  will.     After  the  will  but  before 
the  codicil,  the  teftator  put  his  grandfon  an  apprentice  to  one 
^.  of  X.  haberdafher,  and  paid  1261.  with  him  to  his  matter. 
Queftion  whether  the  advancement  by  the  teftator  of  the  126I. 
was  not  to  be  confidered  an  ademption  pro  tanto  of  the  lOOol. 
legacy  ?    And  by  the  Majisr  »/  the  Roll}  ««  The  dpubt  is, 
whether  I  can  confiftently  with  the  intention  of  the  teftator, 
|3ccree  the  whole  lOOol.  to  S,  R,     A  grand- father  to  be  fure 
}s  a  very  near  relation,  but  ftridly  fpeaking  does  not  ftand  in 
loco  farentis^  a  father  Is  indeed  obliged  to  maintain  his  child, 
but  a  grandfather  is  not  obliged  to  maintain  a  grandchild.     A 
fathef  can  appoint  a  teftamentary  guardian  of  his  child  but  a 
grandfather  cannot.     The  plaintiff's  counfel  infift,  that  as  the 
lOOol.  was  given  to  bind  S.  R.  an  apprentice,    the  teftator 
having  done  fo  himfelf,  it  is  a  partial  ademption  and  ought  to 
]be  taken  out  of  the  portion  :  and  they  ha ve^  compared  this  to 
the  cafe  pf  a  perfon's  giving  J.  lOOol.  by  will,  to  build  a 
houfe,  if  the  teftator  Uy  out  that  fum  upon  a  houfe  for  jf,  it 
is  a  fatisfa^ion,  and  J,  ftiall  not  have  the  loool.  under  the 
will  s  and  that  as  5.  R,  in  the  prefent  cafe  has  had  the  thing 
intended,  he  fhall  not  have  the  legacy.     But  I  think  the  pre«» 
fent  cafe  differs  from  that  which  has  /been  cited,  becaufe  the 
^loool.  is  not  given  for  the  putting  him  out  apprentice  only, 
but  for  other  purpofes^  maintenance,  &c.  neither  are  the  ex- 
ecutors obliged  to  expend  fuch  fums  as  (hall  be  nebefiary  for 
apprenticing  him,  out  of  the  lOOol.  but  they  may  do  it  out  of 
;the  intereft  and  produce  of  it.      Befides  «S.  R.  might   have 
chofen  fome  other  bufinefs,  or  perhaps  none  at  all.     Thofe 
cafes  therefore,  in  which  ademption  has  been  allowed^  muft 
be  confined  to  fuch  inftances,  wiiere  a  teftator  gives  a  legacy 
for  one  particular  purpofe  only,  and  after  that,  applies  a  futn 

(»}  Roome  1;.  Bo«me,  3  Atk.iSi- 
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«f  money  to  the  fame  purpofe.  It  appears  alfo  inanifcftly  by 
one  circumftance,  that  the  teftatAr  did  not  intend  there  ihould  •« 
be  an  ademption,  and  that  is  the  codicil,  (made  abov^  a  year 
after  the  126I.  has  been  laid  put  for  apprenticing  J.  R,)  which 
is  a  confirmation  of  the  legacy  and  amounts  to  a  lepublication ' 
tof  the  will.  If  the  teftator  had  any  intention  of  dedufting 
the  126I,  out  of  the  loool.  he  had  a  fair  opportunity  of  doing 
it  when  be  was  adding  a  codicil,  and  as  he  has;  not  done  it,  it 
will  be  the  greateft  equity  to  decree  the  whole  lOOOl.  to 
5.  R."  which  -was  accordingly  done. 

If  the  legacy  be  of  uncertain  amount,  a  fubfequent  advance-* 
ment  will  be  no  ademption,  if,  therefore,  the  bequeft  be  of 
a  rejidue^  an  after-gift  or  proVilion  will  not  adeem  it.  Thus 
in  a  caft  where—  ' 

{*•)  A.B.  a  freeman  of  London,   having  a'  wife  and  fix 
children,  by  will  gave  to  his  wife  her  widow's  chamber  and 
the   third  of  his  eftate,  which  Ihe  was   intitled  to   by  the 
cuftom;   and  to  his  fix  children  one  other,  third j    to  which' 
they  were  intitled  by  the  fame  cuftom  j  and  as  to  the  remain- 
ing third,  after  the  dedufiion  of  a  debt  of  lool.  which  he 
direfted  to  be  paid,  he  gave  the  refidue  to  his  wife  and  children 
in  equal  portions.     The  teftator  married  one  of  his  daughters 
to  the  plaintiff  after  making  his  will^    and  gave  her   lOO'oK 
which  in  the  marriage  articles  was  called  her  portion  or  pro- 
vifion.— QuelKon,  To  what  extent  the  bequefts  in  the  will  in 
feivQur  of  this  daughter  were  adeemed  by  the  advancement  of 
the  lOOol.  ?  And  Lord  Hardwkke^  C.  **  Where  a  father,  after 
making  his  will,  advanced  his  child  with  a  portion  as  great  or 
greater  than  the  legacy  given  by  the  will,  fuch  provifion  has 
always  been  held  an  ademption.     But  there  is  ho  cafe  where 
the  devife  has  been  of  a  refidue  that  is  uncertain,  and  at  the 
time  of  the  teftator's  death  may  be  more  or  lefs  m  which  %' 
fubfequent  portion  given,  has  been  held  an  ademption,  here, 
this  is  not  a  devife  of  one  third,  but  of  a  refidue  after  payment 
of  a  debt'  charged  on  that  third.     Here  is  likewife  fbmething 
to  which  this  portion  may  be  properly  applied  as  a  Satisfaction, 
viz.  the  orphanage  part,  and  he  calls  this  a  portion  or  pro- 
vifion in  the  marriage  articles,  which  feems  as  if  he  then  con- 
fidered  this  as  an  advancement  in  his  life-time,  in  biar  of  the 
cuftom.  .  There  is  no  declaration  in  the  will  that  he  ihtencfcd 
all  equal,  but  what  he  has  faid  of  equality  is  of  the  refidue,' 
which  is  a  part  of  the  eftate  remaining,  after  what  is  given' 
away  in  the  teftator's  Hfc-time.'*     His  Lordftiip  therefore  de-^ 
oreed  that  the  plaintiiF was  intitled  to  a  proportionate  fhareof 
the  refidue,  fhe  admitting  to  have  received  her  orphanage  part 
in  the  life  of  the  teftator.     Again-^ 

{x)  Farnham  -v.  Phillips,  %  Atk;  %i$^    - 
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{j)  if^  being  fetfed  of  freehold,  copyhold,  and  l^fehoI4 
eftatesy  by  his  will  of  the  29th  Auguft,  1785,  a4ter  naaking 
fpeci^c  and  equal  beqnefts  to  T.  M.  and  di  then  infants  and 
unmarried^  his  three  natural  childreo^  he  dtreded  bis  execu- 
tors to  fell  all  his  eftates,  and  after  payment  of  debts,  &c.  1^ 
lay  out  the  money  in  the  purchafe  of  Lon^  Annuities,  to  ac* 
cumulate  until  i\  attained  21,  when  the  iame  w^  to  be  paid 
to  7*.  M.  and  J*  equally.  After  the  making  of  this  will,  the 
teftator  upon  the  marriage  of  his  daughter  A^  with  R.  advanced 
with  her  as  a  marriase  portion  isool*  And  afterwards  upoi> 
the  marriage  of  his  owx  daughter  M*  with  G.  he  gave  with 
her  a  portion  of  loopl.  but  never  advanced  T.  any  thing* 
The  queftion  was,  whether  the  advancements  by  the  teftator 
for  J.  and  M.  were  to  be  confidered  as  ademptions  pr^  tanto  of 
their  ibares  of  the  refidue  ?  And  by  the  Lord  Chamellor^  <«  I 
cannot  draw  any  concluiion  from  the  cafe  of  intestacy,  the 
conftruflion  of  the  law  there  is,  that  the  children  ihall  ail 
take  eiqually.  With  refped  to  this  will,  the  teftator  having' 
abfolute  power  over  the  fund,  has  given  it  to  his  chiidreA 
equally  y  by  having  before  made  a  provifion,  he  has  made  no 
reference  to  it  in  the  will.  It  is  very  difficult  to  apply  the 
rule  to  an  uncertain  relidue.  It  was  certainly  the  opinion  of 
Lord  Hardwicke  in  the  cafe  in  AmbUr  (Watfon  v.  the  Earl  of 
Lincoln,,  325)  that  the  uncertainty  of  the  reiidue  made  the 
difference.''  His  Lordfhip  therefore  ordered  the  refidue  to  be 
equally  divided.     And  in  another  cafe-— 

(s;)  A,  by  his  wfU  of  1788,  bequeathed  the  reAdoe  of  bis 
eiiate  to  truftees,  in  truft  (after  payment  of  his  debts^  funeral 
expenceSy  the  charges  of  proving  his  will,  and  executing  the 
trufts  of  it ;  and  after  payment  of  a  legacy  he  had  before 
given,  and  of  any  legacy  that  .he  might  give  by  codicil)  for 
the  benefit  of  his  four  daughters,  or  any  child  that  might  be 
bon»  to  him  and  living  at  his  death,  or  born  in  due  time  after* 
wardis,  in  manner  therein  mentioned  and  drre£ted.  In  ^a» 
f^ofjy  lygjp  £•  W*  one  of  the  teftator*s  daughters,  married 
7.  A  at  Naplq^  where  all  then  refided,  with  the  confent  of 
her  &ther,  upon  which  occafion  the  teftator  agreed  to  give 
T«  F*  with  his  daughter,  as  her  portion,  to  much  capital 
ftock  in  the  public  funds  in  England,, z%  would  produce  him  a 
mt  annual  income  of  40ol.  which  capital  ftock  and  intereft  it 
•9ras  aiu-eed  (boMld  be  fettled  upon  the  huftand  and  wife,  and 
^die  chmren  of  the  marriage.  After  the  marriage  took  place^ 
transfers  were  made  accordingly  by  the  teftator,  of  io,oooK 

4  per  cent#  Bank  Annuites,  to  T.  F.  and  by  htm  to  truftees^ 
The  Bill  was  filed  by  Mr.  and  Mrs.  F.  to  d>tain.payoient.Qf 

iy)  Smith  tf.  StMag,  4  Bi0Wii|  CC.  49s*    M  Frccnantlc  «•  Bankc s^ 
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a  fisurdi  ptft  of  the  refidue  of  the  teftator's  diate  ttiider  his 
wiiVbot  thii  demand  was  reftfted  by  the  three  other  daughters 
^  the  teftatoT)  on  the  ground  that  the  portion  advanced  with 
Mrs;  F.  upon  her  marria^^  was  an  ademption  of  the  bequeft 
to  her,  of  her  fliare  of  the  refidue.  But  Lord  JLougbhmrQUgh^  C* 
**  The  fellficy  of  the  argument  is  confidering  a  gift  of  a  refidue 
as  a  gift  of  a  portion.  It  never  can  be  fo  confideredi  The  idea  ot 
a  portion  ex  vi  termni^  is  a  definite  fum.  The  t^ftator  fpectfies 
tlus  as  part  of  his  property  $  that  isi  fubjed  to  all  fuch  debts 
as  he  may  contrafl,  and  fuch  legacies  as  he  may  give»  Thea 
what  remains,  which  is  from  its  nature  indefinite^  be  gives  to 
his  daughters.  If  it  is  a  qe&ion  of  value,  I  will  give  more 
time  to  confider  it :  but  if  any  one  had  put  the  i)ueftion  to 
me  JH  the  abftnA,  1  ihottid  have  faid  it  was  a  fettled  point* 
So  much  did  I  confider  it  fettled^  that  when  yoU  began  to 
ibte  it,  it  occurred  to  me  as  decided^  and  the  very  cafe  of 
Mr.  PelbmiC%  will  occurred  to  me.  The  print^  report  muft 
be  erroneous,  for  no  doubt,  the  refiduary  eftatf  there  was 
confiderable.  I  will  make  the  decree*accoifding  to  the  prayer 
of  the  bill ;  but  it  (hall  reft  in  minutes^  in  cafe  upon  confi-^ 
deration  you  think  it  deferves  more  argument.'^  The  decree 
was  drawn  up  accordingly  without  farther  noti<^e. 

As  tranfaAions  between  parents  and  children  txt%  as  it 
feemsy  to  be  confidered  in  «  difierent  view  from  fitch  as  take 
place  between  ftrangers,  if  a  legacy  were  given  to  B.  the 
daughter  of  A.  and  fuch  l^acy  beaune  the  debt  o(  A.  as  by 
bis  having  been  appointed  executdr  or  otherwife,  smd  A.  ihould 
afterwards  advance  j8.  upon  marriage,  or  on  fi>me  other  occa^ 
fion,  with  a  portion  or  fum  equal  to  the  debt,  fuch  an  ad-» 
vancement  would  bean  ademption  or  (atisfiidion  of  the  debt  ot 
legacy. 

{a)  The  plaSntiff^s  wife  vras  entitled  to  th<^  refidue  of  bef 
grandmother's  eftate,  under  iier  will,  and  Was  alio  i^ipointe4 
executrix.  Her  father  was  adminiftrator  durakU  mintre  eetati 
of  bis  daughter.  At  the  peri6d  of  her  marriage  with  the  plains 
tiffjl>^  ^^  ^7  ^igreement  to  have  80ol.  Srom  the  ^ther^  which 
in  the  ifetttement  was  mentioned;  to  be  a  portion,  and  in  con* 
iklefatioik  of  natural  love  and  affi^ion.  It  wss  infifted  for  the 
plaimi^  that  be  was  entitled  to  ail  account  of  the  refidue  of 
the  g^raodmother*s  eftate,  from  the  iheprefentative  of  tl^  wife^$ 
fiitber,  and  that  the  800I.  paid  by  her  Either  upon  her  marriage^ 
was  not  in  fi^tisfe&ion  of  this  refidue^  efpectally  as  it  was  ea> 
prefled  to  be -given  for  natural  k>ve  add  afiedkiocif  end  it  was 
alfo  contended)  that  as  the  fatfaec  at  die  jttme  of  the  toarriage^ 
^aii  wortli  8000K  at  the  ^paft,,  and  had  only  dus  daughter  and 
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6ne  fon,  it  was  not  probable  h^  meant  it  as  a  fattsfadtton-** 

That  there  wa$  no  cafe  to  be  produced,  where  a  father  was 

indebted  to  a  child  on  account  of  a  demand  under  the  will  of  a 

collateral  relation,  that  before  the  demand  was  liquidated,  his 

giving  a  fum  as  a  portion  to^this  child,  had  been  held  to  be  a 

latisfadion  of  the  demand.     The  defendant's  counfel  refted 

chiefly  upon  the  parol  declarations  of  the   plaintiff  and  his 

^ife,  foon  after  the  marriage  that  the  800I.  was  intended  both 

ks  a  portion  and  a  fatisfa£tton  for  the  reddue  of  the  gramt 

mother's  eftate,  and  the  depofitions  of  fix  or  (even  witnefTes 

Svere  rea.d,  which  were  very  full  to  this  point.     To  encounter 

this  evidence,  proof  of  the  father's   declarations  before  and 

kfter  the  marriage  was  read  for  the  plaintiff,  viz*  his  faying 

that  his  mother  had  left  500I.  at  leaft  to  his  daughter  \  and 

that  he  would  give   the  plaintiff  loodl.  and  make  a  man  of 

him  ;  and  not  above  fix  weeks  before  his  death,  his  declaradoii 

to  the  plaintiff  ''  thou  knoweft  I  owe  thee  a  great  deal  of 

^noney,  and  thou  fhall  not  be  wronged  of  a  farthing/'     Lord 

Hardwicke^  C,    **  The  plaintiff  is  intitled  of  courfe  to  what 

remains  due  Upon  the  800I.     The  doubt  is,  whether  there 

oirght  td  be  an  account  taken  of  the  grandmothei^'s  eftate  ?  1 

am  of  opinion  there  are  no  grounds  to  direft  fiich  an  account. 

If  I  was  to  do  it  after  fuch  a  length  of  time  as  twenty  years, 

for  fo  long  the  grandmother  has  been  dead,  it  would  be  laying 

down  a  rule,  which  mufl  create  great  confiifion.     The  firtt 

queftion  is,  whether  there  be  a  preaunptive  fatisfa<Slion  of  the 

legacy  to  the  plaihtifPs  wife,  under  the  grandmother^s  will, 

Ijy  the  800L  being  advanced  to  her  bv  the  father  on  her  mar- 

Yiage  ?  I  do  not  think  any  certain  rule  can  be  laid  down,  but 

the  cafes  muft  depend  upon  their  particular  ctrctimftances. 

.  There  are  very  few  cafes ^  where  a  father  will  not  be  prefumed.  t0 

have  paid  the  aPbt  ht  owes  ,to  a  daughter ^  when  in  his  life^thne 

^be  gives  her  in  marriage  a  greater  fum  than  he  owed  her^  for  it 

IS  very  unnatural  to  fuppofe  that  he  would  chufe  to  leave  liim* 

"^fclf  a  debtor  to  her  and  fubjeil  to  an  account.     The  word 

**  portion"  to  be  fure,  may  imply  a  fortune  out  of  the  father's 

eftate,  but  on  the  other  hand,  it  relates  likewiie  to  what  the 

wife, brings  With  her  in  marriage,  and  anfwers  to  the*  word 

dos  in  Latin,  fy  that  it  is  as  .properly  and  naturally  :^plied  t^      \ 

this  fenfe  as  the  other  j  and  ho  argument  in  favour  of  the    ^ 

plaintiff  is  to  be  drawn  merely  from  the  term  **  portion"  being 

"made  ufe  of  In  the  marriage  fettlement.     As  to  the  cafe  of 

'i!ihidley  v.  JLee^  Pre.  Ch.  220.    The  ground  Sir  John  Trevor 

went  upon  wa^  that  the  hufband  knew  nothing  of  the  legacjr 

^o  the  wife  from  the  collateral  anceftor,  and  therefore  held  it 

was  not  fatisfied  by  the  portion,  though  it  was  a  much  larger 

fum  than  the  ItpLCy :  but  I  muft  own,  I  think  thctt  was  aa 
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-extreme  hard  cafe,  and  I  believe  I  ihould  have  been  inclined 
to  determine  it  otherwife.  If  the  prefent  cafe  refted  upon  the 
prefumptibn  only,  I  fhould  be  of  opinion  that  the  800K  was  a 
fatisfadion  for  the  refiduc  under  the  grandmother's  will.  It 
has  been  faid  the  legacy  was  unliquidated,  and  no  account  has 
been  taken  of  the  grandmother's  eftate  to  this  day  \  and  if 
there  were  any  grounds  to  think  that  the  refidue  under  her 
will  was  more  than  the  fortune  given  to  the  plaintiff's  wife  ' 
in  marriage,  it  might  be  a  reafon  for  directing  an  account  of 
this  eftate,  but  500I.  is  admitted  to  be  the  utmoft  amount. 
The  evidence  on  the  defendant's  fide,  with  regard  to  the  de- 
clarations of  the  plaintiff  and  his  wife,  are  very  ftrong,  and 
apply  diredly  to  the  point  of  fatisfadion  ;  and  on  the  other 
fide,  there  are  only  loofe  and  general  declarations  of  the 
^ther,  that  he  Was  indebted  to  the  plaintiff."  His  Lordfl^ip, 
therefore  decreed  an  account  of  the  father's  perfonal  eftat^  as 
to  the  800I.  only.     Again — 

(b)  Bill  by  the  plaintiff,  adminiftrator  to  his  wife,  one  of 
the  daughters  of  W.  B.  which  daughter  was  intitled  ttoi  a  fifth 
part  of  a  legacy  of  520I.  left  to  her  and  four  fitters  by  the 
will  of  T.  T,  their  grandfather;  The  cafe  was  this: — /.  T.. 
made  the  wife  of  ff^,  B.  executrix.  /K  B.  as  her  hulband, 
pofleifed  himfelf  of  the  perfonal  eftate  of  T.  7.  mixed  the 
affets  with  his  own  property,  applied  them  in  his  own  bufj- 
nefs,  and  continued  fo  until  his  death.  In  1740,  ther^  was 
a  treaty  for  the  marriage  of  the  plaintiff  with  one  of  Pf^.  B}s 
daughters,  upon  which  W".  B,  was  to  give  400I.  as  a  marriage 
portion,  as  fwotn  by  the  plaintiff 's  father,  one  of  the  parties 
to  the  agreement.  Upon  the  wedding-day  W.B.  went  up 
and  fetched  400I.  which  was  put  by  for  the  hufband's  ule, 
'one  witnefs  fwearing  that  W.  B,  faiS  **  there  is  the  money, 
•  but  that  is .  not  all  j"  another,  that  he  faid  "  there  is  what  I 
give  my  daughter,  but  that  is  not  all;"  and  both  added  "  or 
words  to  that  effe<fl."  It  appeared,  that  the  daughter  was 
privy  to  the  right  (he  had  to  the  fifth  part :  it  did  not  appear, 
but  rather  the  contrary,  that  her  huft)and  knew  it  at  the  time, 
but  he  became  acquainted  with  it  a  year  after  the  marriage ; 
yet  he  never  made  a  demand  of  it  in  the  life  of  his  wife,  who 
died  in  1742,  nor  in  the  life  of  TV.  B.  who  died  in  1746.  For 
the  reprefentative  of  fF,  B.  the  cafe  of  Woodw,  Briant^  laft 
ftated,  was  cited — And  Sir  John  Strange^  M,  R.  "  As  the 
plaintiff  knew  of  this  right  in  his  wife,  there  is  no  reafon 
why  he  fhould  not  have  made  this  demand  during  the  time 
the  father-in-law  lived  after  the  death  of  the  wife,  inftead  of 
lying  by  till  after  the  death  of  \i\m  who  was  party  to  the 

(b)  Seed  <z;.  Bradford^  x  Ves.  501, 
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tranfaAioni  and  might  have  given  feme  account  of  it,  if 
called  upon.  To  be  fure  in  cafes  of  this  nature,  tiicre  is  no 
occafion  for  an  exprefs  ftipulation  ^hat  the  400L  was  given 
in  full  fatisfaSion  of  what  came  to  the  parent's  hands  belonging 
to  the  chi,ld,  and  that  he  does  not  give  it  abfolutely.outot 
his  own  pocket.  But  every  cafe  jof  this  kind  muft  be  taken 
with  the  circumftances  upon  which  the  court  goes,  to  (ee 
whether  from  the  nature  of  the  tranfadiion  and  demand,  it  is 
not  implied,  that  the  money  thus  given  in  the-  lump,  included 
what  the  father  gave  by  bouiMy,  and  alio  what  came  to  hi$ 
hands  as  belonging  to  tne  child.  That  is  the  natural  tran& 
adion,  and  otherwife  the  court  muft  fuppofe  he  intended  to 
give  the  400!.  out  of  his  own  pocket,  and  fuifer  himfelf  and 
his  wife  to  remain  ftill  liable  to  that  demand  and  intereft* 
The  cafe  cited  does  not  feem  todiflFer  materially  from  this  » 
thfc  court  there  confidered  it  as  an  implied  (atis&ftion,  though 
in  the  tran(a£lion  no  notice  was  taken  of  it  one  way  or  other^ 
it  not  being  natural  to  imagine  he  would  give  8ooi.  out  of  his 
own  pockety  and  leave  himfelf  debtor  to  his  child  for  tho 
produce  of  the  perfonal  eftate  come  to  his  hands,  for  whicl^ 
he  was  accountable.  The  prefent  cafe  is  ftronger,  for  here  is 
a  certain  fum ;  it  is  more  natural  to  conftrue  the  400L  an  iin* 
plied  fatisfoAion  of  the  104I.  the  fifth  part  of  a  legacy  of  520K 
than  there  the  8ooU  a  &tisfo£tion  for  an  unliquidated  fum  of 
600I.  which  was  only  euefled  at.  The  only  difference  is^  there 
the  father  was  adminiftrator  in  his  own  right,  b^re  it  was  in 
right  of  the  wife*  executrix  of  the  per(bn  who  left  ^he  legacy : 
but  ail  thefe  efie&s  coming  to  his  hands,  and  being  blended 
with  his  own,  be  muft  b^  confidered  as  the  father  in  that  cafei^ 
and  as  truftee  for  th^  plaintiff's  wife,  AU  the  other  d^u^hters 
wer^  advanced  in  the  fame  way  by  portions  giyeii  by  him.  in 
his  life,  and  never  thought  they  were  intit)ed  to  X^itxt  (hare  of 
that  legacy  befides,  although  Uiey  by  their  anfwer  claim  it^ 
« if  the  court  fhould  be  of  that  opinion.  Their  acquiefcence 
and  the  plaintiiPs  is  ftrohg  evidence  it  never  was  fo  ^nde|f<^ 
ftood,"    The  bill  wa^  th^r^for^  4i(miCcdi, 
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JLt  appcacs  to  he  now  fettled,  that  when  legacies  are  given 
to  a  defcript  cHb  of  individuals)  payable  at  a  future  period^  as 
to  the  children  of  SL  wfh/ui  the  foungeft  (hall  attain  twenty- 
4»ne,  or,  to  ^. divided aoion^  them  upon  the  deatliofC  any 
child  who  can  entitle  himfelf  under  the  defcription,  at  the 
time  of  diJbributtng  the  fund,  may  claim  a  part  of  it,  viz.  as 
well  thofe  children  living  at  the  period  of  diftribution,  though 
not  bom  till  after  the  teltator's  death,  as  thofe  born  before, 
and  living  at  the  happening  of  that  event.  Accordingly,  in  a 
cafe,  where  J—- 

(4r}  jI.  heaueathed  300L  to  E^  P.  jo  be  paid  at  21,  of 
marriagCp  with  inter«ft  lor  Iter  maintenance  and  .education  in 
ihe  mean  tune^  but.  if  (he  died  before  21  or  mariia^,  then  to 
the  yoiitig^  childnen  of  F.  E»  equally.  Some  of  F.  EJ$ 
younger  children  being  born  before,  others  at  tli^  making  of 
the  willy  and  oiihers  a&er  Ae  death  of  J.  the  oueftion  was, 
which  «f  lite  above  clafles  were  intitled  to  (bares  of  the  legacy  f 
And  Lord  HarAvkJte^  C«  was  -of  opinion,  that  the  legacy  be- 
ing  contingent,  thofe  who  fhould  be  younger  chlldreq  M  the 
death  <of  IS.  JP.  beforie  ai  ox  oiarr^age,  would  ihe  ^^titled 
lo  it. 

(b)  IT.  J.  if  will«  iievikd  to  tvuftees,  .a  freehold  eftate 
(Upon  %rdt  for  fais  daiighter  H*  for  Jife,  with  remainder  to  the 
heirs  of  her  body,  am  in  default  of  fuph  iflue,  in  truft  to  fell^ 
iand  pay  the  money  in  le^ual  jj^oitions  anioj:ijg  the  children  of  his 
fifte;rs  ,£.  wd  ^f*  when  they  ibould  .acjtain  their  ages  of  zi 
years^  Tiie  teftator  died  in  April,  1743,  leaving  his  daugh* 
i^r  H^  furyivii^5  who  4ied  in  1746,  unmarried,  and  without 
ifTue.  At  the  teftator'^s  deitth,  E*  had  fis;  children  living,  and 
Af»  kven.  M*  had  alfo  another  child  born  a^er  t|ie  death  of 
the  teftator,  which  child^  ^  .the  ibi.ll  char^^  was  not  in  ejfe^ 
nor  vmtr^fa  mere  at  the  la^  mentioned  period  ^  bMt  it  was  born 
in  the  life  of  the  i<eftatoir'$  davightipr  ff.  and  the  Majier  of  the 
Rolls  drdared,  that  fuch  of  th^  fourteen  .children  of  the  tefta- 
tor's  two  itfters  as  had  attained  ^i^  wit^e  each  intitled  to  one 
fourteenth  part  of  iii^  money,  ;as  there  were  fourteen  children 

faj  Elllfon  V.  Airey,  «  Vcf.  11  r.    fb)  Bartlett  v.  HoUifter,  in 
gi  qpte  to  Congreve  <v,  Congreve,  x  Bro.  CC.  530. 
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of  th$  teftator's  two  fifters  at  the  death  of  if.  and  be  dix^ed 
their  (harqs  to  be  paid  accordingly,  and  the  refidue  to  be  paid 
into  the  bank,  with  directions  that  fuch  of  thi;  childreii  as  w6rc 
under  age,  were  to  be  at  liberty  to  apply  for  their  feparate 
(bares  w^en  21. 

(c)     A*   by  codicil  bequeathed  in  this  manner  **  I  give  and 
bequeath  a  further  fum  of  5000L  Klerling,  to  purchaie  ftock^ 
and  the  intereft  to  be  paid  to  my  mother  M.  Devifme^  at  her 
d^ath  the  intereft  to  be  paid  to  my  brother  William  bevtf?ne^  and 
it  his  demife,  to  my  godfon  Stephen ;  at  his  deceafe,  if  before 
he  beof  age,^  to  be  divided  among  his  brothers  equally,**     And 
by  another  bequeft,  **  to  my  brother  Lewis  Devtpmj  40O0I.  to 
buy  ftock,  to  enjoy  the  income  during  life,  and  m  cafe  he  does 
not  marry  and  leave  children,  to  revert  to  my  brother  /Sf?/- 
liarrCs  children  in  equal  parts."  The  teftator  died  2d  November^ 
ty'yo.     S.  Devifmey  the  godfon,  died  an  infant,  26th  Pehruary^ 
iyyo,  before  the  making  of  the  codicil,  leaving  William  ana 
James  his  two.  brothers,  who  were  is  only  brothers  living  at 
the  date  of-  the  codicil,  and  at  the  teftator*s   death.     He  had 
alfo  two  fifters,  Elizabeth  and  Sophia^  living  at  both  the  laft 
mentioned  periods,  but  Sophia  died  in  January^   I774«     Lewis 
Devifme  died  in  September^   ^77^9  unmarried  and  without  iflue, 

f,t  which  time ^/7//<7;»  Devi/me  the   father,,  had   no   children 
iving,  except  William^  James^  and  Elizabeth,     M.  Devifme 
the   mother,  died   in  February,  1779,  and  William  Devijmey 
the  father,  in   February^  178 1,  leaving  William^  James^  and 
Elizabeth^  and  another  fon  Andrew  Devifme^  who  was  borjl 
in  OSlobeVj   1778,  after  the  teftator's  death,  and  after  the  death 
of  Lewis  Devifme,     The  queftions  in  the  caufe  feem  to  have 
been,  firft,    whether  Andrew  Devifme   was   intitled  with  his 
brothers  to  a  {hare  of  the  legacy  of  50Q0I.  bequeathed  to  the 
brothers  of  Stephen  Devifme^  though   not  born    till  after  the 
deaths   of.  the  teftator,  and  of  Stephen  ?     Secondly,  whether 
Stephen  2ir\A  the  reprefentative  of  Sophia^  Stephen  not  being  born 
till  after  the  death  of  Lewis  Devifme^  and  Sophia  having  died 
before   him,  were  intitled   to  any  paru  of  the  legacy  of  4000I. 
given  to  the  children  of  their  fat^^er  William  upon  the  death  of 
LewiSy  without  marrying  and  having  iffue?  and  Lord  ThurloWy 
C.  was  of  opinion,  that  as  Andrew  was  born  before  the  diftri- 
bution  of  the  fund,  the  diftribution   not  being  to  take  place 
during  the  life  of  William  the  father,  he  was  intitled  to  a  {hare 
of  the   50ODI.     He  alfo  declared,  that    the    reprefentative  of 
Sophia yj2iS  intitled  to  a  part  of  the  40001.     And  as  no  mention 
-  is  made  by  his  lord{hip  of  any  right  of  Andrew  to  participate  in 
the  laft  named  fund,  as  one  of  the  children  of  William^  it{hQuld 
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feem  that  9S  Andrew  was  not  in  exigence  at  the  death  of  Lewis^ 
when  the  property  was  to  be  divided,  his  title  to  a  {hare  of 
it  could  not  be  fupported. 

(d)  A.  having  given  by  her  will  feveral  annuities,  bequeathed 
after  the  death  oT  the  annuitants,  50I.  a  piece  to  the  childrejir 
of  Z>,  /).  had  then  feven  children,  fix  of  whom  died  in  the 
life  of  the  furviving  annuitant./  jD.  had  alfo  a  daughter  born 
after  the  teftatrix's  death,  but  m  the  life  ti .lie  of  the  annuitant ; 
one  of  the  queftions  was,  whether  the  daughter  born  after  the 
death  of  the  teftatrix,  was  intitled  to  the  legacy  of  50L  an<^  it 
was  determined  in  her  favour. 

(t)  B,  devifed  her  real  eftates  to  truftees  in  truft,  to  permit 
her  nephew  F,  to  receive  the  rents  for  life,  and  after  his  death 
to  fell  the  eftate  and  divide  the  money  among  all  the  children  of 
F.  at  their  ages  of  21.  B,  alfo  gave  her  perfpnal  eftate  to  the 
iiune  truftees  to  diftribute  among  all  the  children  of  her  nephew 
at  21.  Quertion,  whether  a  child  of  F.  born  after  the  tefta- 
trix's  death,  was  intitled  to  a  (hare  of  her  property  bequeathed 
in  truft  for  the  children  of  F,  ?  and  it  was  decided  in  the  affirm- 
ative. 

if)  2).  bequeathed  to  the  children  of  his  fifter  G.  3Sol.  with 
intereft,  to  be*  paid  to  them  rcfpedtvely  in  equal  ihares  and 
proportions  as  they  feverally  attained  21 ;  and  if  any  of  them 
died  under  that  age,  then  their  ihares  (hould  go  tothe  furvivors*- 
At  the  teftator's  death,  G.  had  two  children,  afterwards . 
another  wa«  born  during  the  infancy  of  the  other  two,  and  the 
^ourt  was  of  opinion,  that  the  youngeft  cjbild  being  born  during 
the  infancy  of  the  two  elder,  though  after  the  death  of  the  tefta- 
tor,  mifi^ht  be  intitled  to  a  fiiare  of  the  350L  and  intereft. 

(g)  i,  by  his  will  devifed  the  refidue  of  the  rents,  profits, 
and  ihtereft  of  his  real  and  perfonal  eftates  in  truft  for  the  main- 
tenance and  education  of  all  the  children  of  his  three  daughters, 
R»  S,  and  £>.  equally,  until  the  youngeft  of  his  faid  grand- 
children (hould  attain  21,  and  in  cafe  of  the  do^ith  of  any  of 
them  before"  the  youngeft  fliould  attain  2^,  v^ho  ftiould  have 
been  married,  and  ihould  have  at  his  or  her  death  a  child  or 
children,  then  he  direi3;ed  that  fuch  child  or  children  (hould  be 
intitled  to  the  fame  ibare^  which  their  deceafed  parents  would 
have  received,  if  they  had  lived  until  the  youngeft  of  fuch  child 
or  children  ihould  have  attained  21  ;  and  when  fuch  youngeji  child 
Jhould  have  attained  21  y  the  teftator  then  gave  one  full  and 
proportionable  (hare  of  the  capital  thereof,  to  the  proper  ufe  of 
fuch  his  faid  grand  children  as  Ihould  be  then  living,  and  the 
,    child  or  children  of  fuch  as  (hould  be  dead.    />•  at  the  teftator*s 

fdj  Attorney  General  *u.  Crifpin,  i   Bro.  CC.    386.      fej  Con- 
grcve  nf.   Congrevc,    i    Bro.    CC.  530.      ffj  Gilinore  «i^.  Severn, 
.  t  Bro,  CC*  5J2,     fg)  Hughes  <z;.  Hughes,  3  Bro.  CC.  352 — 434* 
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4eatli  liad  fix  children,  and  (he  htdl  afterwards  another  child; 
R.  had  only  one  child  at  the  doath  of  the  teftator,  but  had 
another  afterwards ;  and  S.  had  ftwr  children  at  his  death,  and 
two  more  after  that  time.  Qiieftkin^  whether  the  chiUrea 
bom  after  the  teftator's  deaths  flKNtU  be  allowed  to  take  equal^ 
With  thofe  living  at  that  period  I  And  Lord  Thurlow^  C;  ^^  whea: 
a  teftator  gives  all  his  property  to  be  divided  among  his  chiU. 
dren,  when  they  (hail  attain  21,  in  fe  general  a  manner^  ths* 
principle  of  the  cafes  feems  to  have  been  that  fuch  a  general  de*>' 
vife  flkall  embrace  all  the  cbildrent  and  the  diftribution  mu(t 
accordingly  be  made  amons  all.  But  where  the  court  has 
afcertained  the  time  as  perfe^Iy  marked  out  by  the  ititention  of 
the  teftator,  it  is  coniidered  as  the  period  of  vefting  the  propertjr 
in  pefleifion,  and  confequentlyxwhen  it  comes  to  be  diftributed^ 
it  muft  be  among  thofe  only  who  are  in  tjft  at  that  time.  Hercy. 
however,  is  a  fortune  given  generally  to  all  the  children,  and 
there  feems  to  be  no  expreffion^  which  either  naturally  or  ini« 
pliedly  can  exclude  any  of  the  children  from  their  diftributivo 
(bare,  this  being  a  general  gift,  not  narrowed  or  controlled  fay 
any  words  the  teftator  has  ufed,  confequently,  the  younge^ 
child  muft  take  at  2  K,  with  the  reft*" 

{hi)  ^.  by  his  will,  in  1763,  devifed  his  real  and  perfonaleftattt 
16  truftees,  in  truft  among  other  things  out  of  the  rents,  &C, 
to  pay  his  wife  Margaret  oool.  a  year„  until  his  daughters  />« 
tad  o.  (houfcl  marry,  and  after  their  marriages,  600I.  a  yeat 
for  life;  and  fubjeS  thereto,  to  raifeoutof  the  rents  and  profits^ 
3000I.  as  foon  as  conveniently  might  bp  after  his  death,  and  xm 
pay  2oool.  part  thereof  to  D.  and  the  remaining  loool.  to  C. 
with  a  dire6kion'  for  the  accumulation  of  the  furplus  rents  and 
profits  during  the  wi fe*s  life,  and  after  her  death,  in  truft  t^ 
pay  the  further  fum  of  7000I.  to  his  two  daughters  3000I.  part 
thereof  to  Z>.  on  the  day  of  her  marriage,  and  4000I.  to  C*  oa 
the  day  of  her  marriage,  provided  fuch  marriages  (hould  happen 
after  his  wife's  death ;  and  if  either  of  his  daughters  married  in 
the  life  of  Kis  wife,  her  fliare  to  be  paid  within  fix  months  after 
the  wife's  death,  and  if  both  or  either  of  his  daughters  died  un«> 
married,  in  truft  to  pay  the  (hare  or  (hares  of  her  or  them  fo 
dying  in  the  following  manner  }*— 2000I;  part  of  tiie  300^^* 
DS  (hare  to  allzxA  Vftxj  the  child  and  children  of  his  fon  R* 
A»  equally,  to  be  divided  between  and  among  them  if  more 
than  one,  but  if  one  only,  then  to  fuch  only  child,  the  dauglw 
ter^s  (hares  to  be  paid  at  her  or  their  age  or  ages  of  21,  or  day 
or  days  of  marriage;  the  fons' (baizes  at  his  or  their  age  or 
ages  of  21,  or  to  W  fiamr  advanced  for  his  or  their  prefeiv 
mept  in  the  world  or  bejiefit|  if  the  tru^s  or  the  furyivors  Ojf 

fkj  Aiidi«ws  Vm  Partii^f;^  3  Bit^  CC«  ^u 
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them  &c.  fliouM  tlunk  fit^  with  furvivor&ip  amon^  the  chiU 
dren,  and  a  diredion  that  the  intereft  ibould  be  paid  towards 
iheir  niaintenatice  and  education,  till  their  (hares  became  pay* 
able,  in  proportion  to  their  refpeftive  interefts  tn  the  capttaL 
And  the  tefibifor  gave  the  uJUui  of  hi^  eftate,  (after  the  death 
of  his  wife,  and  payment  of  ibOoL  to  his  fon  K,  A.  and  three 
annuities  to  perfons  fince  dead)  to  the  children  of  R.  A,  in  th^ 
fame  manner,  with  the  2000I,  given  in  the  firft  place  to  />• 
The  teftator  died  in  17^39  and  his  widow  in  1774  \  D,  never 
married.     Sarabj  the   wife  of  R.   A.    died   in   //prilj    ijitp 
leaving  twelve  children,  fix  of  whom  had  attained  21,  and  the 
others  Were  minoi's.     Two  were  born  before  the  will,  feveii 
afterwards,  and  in  the  life  of  the  widow,  and  three  after  her 
death.     JC.  A*  had  ai(b  three  other  children  who  were  dead  ; 
one  born  in  1760,  who  died  in  1763  ^  another  born  in  1769^ 
who  died  in  1783 ;  and  another  born  in  1776^  who  died  in  the 
£une  year.     Queftion,  what  children  (hould  take  under  the 
Vequeft  of  the  refidue  i  Firft,  whether  all  fuch  children  as  Rm 
A*  ihould  have  at  the  time  of  his  death?  Secondly,  whether  it 
ftould  be  confined  to  fuch  as  were  living  at  the  death  of  the 
teftator's  widow  ?  Or,  laftly,  whether  to  fuch  children  as  were 
living  at  the  time,  the  eldefl  child  attained  21  ?  And  Lord 
Tburl&tVy  C.  iaid,  where  a  time  of  payment  was  pointed  out^ 
as  where  a  legacy  is  given  to  all  the  children  of  A*  when  they 
ihall  attain  21,  it  was  too  late  to  fay,  that  the  time  fo  pointed 
out  (hall  regulate  among  what  children  the  dtftribution  (hall  be 
made,    it  mufl  be  among  the  children  in  tffij  at  the  time  the 
eldeft  $ittajns  fuch  age.     He  iaid,  he  had  often  wondered  how 
it  came  to  be  fo  decided,  there  being  no  greater  inconvenience 
in  the  cafe  of  a  devife,  than  in  that  of  a  marriage  fettlement, 
where  no  one  doubted  that  the  fame  expreffion  meant  all  the 
children. 

($)  A.  hj  his  will  gave  totruftees  i5,oool.  for  his  grandions^ 
G.  Cf  T,  and  grand-daughters  A.  and  S*  the  five  children  of 
his  (on  T.  JP.  and  gU  ^d  every  the  child  and- children  of  his 
fenT.  P.  in  e<}ua]  (hares ;  the  part  or  (hares  of  a  fon  or  fons 
to  be  affigned  at  his  or  their  reipedive  ages  of  2 1  years,  and 
the  pare  or  (hares  of  a  daiighter  or  daughters  at  their  refpeAive 
^ges  of  ^i  ^ears,  or  upon  the  day  or  £iys  of  her  or  their  mar- 
ti2ge|  fo  as  fuch  marriage  be  had  with  the  confent  of  the  parent 
pr  guardian.  The  teftator  direded  the  legacy  to  carry  intereft 
at  4I.  per  cttt,  from  the  day  of  bis  death,  and  fo  much  of  the 
intereft  of  e^ch  child's  fortune  as  the  truftees  ihould  think  ah- 
^lutelv  neceflary,  to  be  applied  for  maintenance  and  education; 
^  fdudue  to  accumulate  for  the  benefit  of  fuch  child  or  children, 
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or  fuch  other  perfon  or  perfons  as  ihould  become  intitled  under 
bis  will  to  the  portion  or  portions^  out  of  which  fuch  bequeft 
Ihould  be  made,  and  if  any  or  either  of  the  fons  of  T,  P.  ihould 
die  under  21,  or  any  or  either  of  his  daughters  before  21  or 
marriage,  he  diref^ed  the  portion  or  portions  of  fuch  of  them 
fo  dying,  to  be  held  upon  the  fame  trufts  as  were  before  de- 
clared of  another  legacy,  fie  alfo  directed  his  executors  and 
truftees  to  advance  fuch  fums  of  money  as  they  fhould  think 
proper  for  putting  out  all  or  any  of  the  fons  of  T.  P,  to  any 
trade  or  bufinefs,  or  for  his  or  their  advancement,  preferment, 
or  benefit,  at  any  time  before  fuch  fon  or  fons  (hould  attain  2 1 » 
not  exceeding  500I.  each,  G,  having  attained  the  age  of  21, 
filed  the  bill  to  have  3000I.  paid  to  him  immediately;  and  that 
fum  was  decreed  to  him  accordingly,  the  period  of  diftributioa 
being  when  the  firft  legatee  attained  21. 

(i)  jf,  after  direfting  a  fale  of  his  real  and  perfonal  eiiate, 
the  payment  of  his  deots,  &c.  bequeathed  the  refidue  of  the 
money  to  truftees,  to  place  out  at  inter  eft,  in  truft,  to  apply  a 
JufEcient  part  of  fuch  intereft  for  the  maintenance  and  education 
of  all  the  children  of  £)•  It.  and  M.  his  wife,  until. they 
feverally  attained  the  ages  of  16^  and  to  pay  and  transfer  the 
capital  or.  refidue  of  his  eftate  and  efFeds  with  the '  remaining 
intereft  and  produce  equally  to  and  among  all  the  children  of  D, 
H,  and  M,  when  they  refpeSively  attained  their  faid  ages  X)f 
iixteen :  but  if  one  child  only  ftiould  live  to  attain  that  age, 
then  to  fuch  only  child :  and  if  any  of  the  children  happened  to 
die  under  age  leaving  iffue,  fuch  iUue  were  to  be  intitled  to  their 
parent's  fliare,  fo  foon  as^  they  feverally  attained  their  ages  of 
iixteen ;  and  the  truftees  were  direded  to  pay  the  intereft 
thereof  in  the  mean,  time  to  D.  H.  and  AI.  for  the  mainte- 
nance and  education  of  fuch  iffue;  but  if  all  the  children  (faould 
die  under  age,  and  without  leaving  iffue,  the  teftator  then  gave 
the  refidue  with  the  remaining  , intereft  and  profits  to  M. — 2>. 
H.  and  M.  had  nine  children,  fome  of  whom  were  born  aft^r 
the  eldeft  attained  the  age  of  fixteen ;  and  the  queftion  was, 
whe|:her  the'  children  not  in  exiftence  when  the  eldeft  child 
arrived  at  fixteen,  Ihould  be  allowed  to  participate  in  the  be- 
queft with  thofe  living  at  that  period?  And  the  court  deter- 
mined th^t  they  were  not  intitled  to  any  ihare,  as  they  were  not 
living  when  the  fund  was  to  be  divided,  viz.  when  the  eldeft 
child  attained  his  age  of  fixteen,  the  Chancellor  ohkrving^  that 
this  cafe  muftbe  added  to  the  others,  and  was  an  extremely  con- 
venient conftruftion. 

(/)  B.  by  his  will,  bequeathed  as  follows  : — *^  I  give  andbc- 
fjueath  to'  my  well-beloved'  wife  L.  M,  all  the  interefts  of  my 

fkj  Hoftt  «!/.  Pratt,  3  Vef.  Jun.  CC.  730.       (I J    Middletoa  a/. 
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money,  arifing  from- the  3  per  ant,  confolidated  funds,  and  alfo 
the  profits  arifing  from  all  my  eftates  whatfoevery  and  t{ie  uft 
of  sdl  my  houfehold  furnitiirey  during  the  term  of  her  natural 
life,  and  at  her  deceafe,  I  give  to  my  daughter-tn-lav/,  J,  If. 
the  intereft  arifing  from  i,Sool.  for  her  fole  ufe,  during  her  na^ 
tural  life,  but  to  ftand  in  my  name  deceafed.    And  if  any  rni^i 
fortune,  by-ficlcneis  or  tamenefs,  fhould  attend  the  faid  A.  L', 
that  {he  may  at  any  time  hereafter  be  rendered  incapable  of ' 
{oing  to  receive  her  intereft  money,  my  will  is,  that  ihe  ap. 
point,  by  letter  of  attorney,  a  perfon  to  receive  the  fame.  Item^ 
I  give  ^d  bequeath  unto  my  fifter,  O.  B^  and  to  my  fifter,  O^ 
ten  guineas  each,  annually,  being  the  intereft  of  700I.  to  fland 
in  my  name  deceafed*     The  remainder  of  my  money  in  the 
funds,  and  all  my  eftates  of  every  kind  or  nature  whatfoever, 
to  be  fold  by  a  fair  audion,  and  the  fums  of  money  arifmg 
therefrom  to  be  equally  divjded  among  brothers'  and  fifters* 
children;  {S.  C.  excepted,)  to  whom  I  bequeath  one  (hilling.'^ 
The  teftator  afterwa'ds  made  the  following   codicil:    "As 
the  legatees  die,  the  benefit  of  the  intereft  monies  to  go  intd 
the   family  of  my  brothers*    and  fifter^'   children  then    fur- 
viving,  (hare  and  (hare  alike.**     The  teftator  was  poflTefTed  of 
leafehold  eftates,  befides  ftock  and  houfehold  furniture.     The 
leftator  being  dead',  as  alfo  his  widow  who  furvived  him,  and 
the  teftator*s  brothers  and  fifters  having  had  feveral  childresl 
living  at  his  death,  fome  of  whom  happened  to  die  before  the 
widow;   the  queftion  was,   whether  the  general  reiidue  be« 
longed  exclufively  to  the  children  living  at  the  widow's  deaths 
(except  S.  C)    or  whether  children  who  died  between   tht 
death  of  the  teftator,  and  the  death  of  his  widow,  were  equally 
imttled  with  them  ?  And  by  the  Majier  of  the  Rolls y  ^*  I  have 
"fooked  over  this  will  with  much  attention,  and  I  do  not  fay, 
I  have  not  fome  doubt  upon  it ;   and  that  t  have  not  in  fome 
degree  changed  my  opinion  in  the  conftderation  of  the  quei):ion. 
But  upon  the  whole  will  taken  together,  with  the  codicil  I 
am  of  opinion,  the  codicil,  upon  the  true  conftruftion,  is  not  ex- 
planatory, but    reftridive,  a  diftribution  only  of  fo  much  ^ 
had  by  the  will  been  appropriated;   the  intereft  of  which  he 
had  given  in  different  proportions  to  A,  L.   $•  C.  and  A.  C. 
By  the  will  making  no  farther  difpoittion  of  the  I500l.  and 
7001.  fo  appropriated,  ^hich  are  ft  ill  to  ftand  in  his  name,  he 
proceeds  to  difpofe  of  the  remainder  of- his  money  in  the  funds^ 
and  all  his  other  property  after  thefe  appropriations.    I  under- 
ftand  he  had  feveral  leafehold  eftates.     It  appears  to  me  upon 
die  face  of  the  will,  and  according  to  the  conftcu£kion  put 
upon  words  of  divifion,  at  the  deaths  of  tenants  for  life,  and 
the  authority  of  {m)  Devi/me  v*  Mello^  that  the  remainder  6( 
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]us  money  in  tbt  funds,  and  the  produce  ^f  a)!  Iits  other  eftates, 
when  fold,  vrere  divifible  among  all  the  children  of  his  bro^ 
chers  and  fitters,  except  S.  C.  living  at  his  own  death,  and 
filch,  if  any,  as  might  be  bom  before  the  death  of  his  wife, 
and  the  reprefentatives  of  fu^  as  (hould  be  dead  in  the  life  of 
Jiis  wife.  That  is  fiillv  eftabliihed  in  that  cafe,  in  which  everjr 
circumftance  containea  in  this  occurs*  It  is  clear  upon  that 
cafe,  Ito  which  I  perfedly  fubfcribe,  that,  under  fuch  adt^o^r 
iition,  the  fund  is  divifible,  amone  fuch  of  the  obte£h  as  are 
living  at  the  teftator's  death,  and  uich  as  fhall  be  born  before 
the  fund  is  diftributable,  and  that  they  are  vefted  interefb. 
If  that  be  the  true  conilrudion  of  this  will,  and  it  is  cleaiif 
fo  if  Devijnu  V,  Mello  be  right,  the  queftion  is  tohwhatth^ 
codicil  relates,  and  it  was  contended  that  it  reliated  not  onljr 
to  the  Turns  appropriated  to  the  anncfitants,  but  that  it  was  ex^ 
planatory  of  the  words  the  teftator  pfed  when  fpeaking  of 
the  rehiainder  of  his  money  in  the  funds,  after  that  appropria* 
tion,  and  all  his  other  eftates ;  to  reftrain  the  di^fition  as.  it 
does,  as  fiir  as  it  relates  to  the  fubje£i:  of  it,  to  children  theni 
jTurviving.  But  upon  the  true  conftruAion  of  this  codicil,  I  ani 
f>f>opinion,  it  was  not  to  relate  to  any  thing  but  the  intereft 
lindtlpofed  of  by  the  will,  and  that  the  teftator  did  not  mean 
10  difturb  what  was  given  by  the  will,  but  to  difpofe  bf  what 
had  been  left  undifpofed  of,  the  fums  of  15001.  and  yooh  after 
the  deaths  of  the  annuitants.  Declare  that  the  refidue  of  the 
teftator's  perfonal  eftate,  after  the  appropriatipn  of  15001. 
and  700I.  3  per  cent.  ice.  for  fatisfa£lion  of  the  annuities 
given  by  the  will  to  J.  L.  S.  C.  and  jf.  C.  is  dlftributable  among 
the  ebiidren  of  the  teftator's  brothers  and  fifters,  (except 
S.  C.)  living  at  his  death,  and  the  reprefentatives  of  fuch  as 
died  in  the  life  of  his  wife."     Ag;ain — 

(n)  J.  by  his  Will  in  1797^  bequeathed  5000/.  part  of  his 
fiock  in  the  3  per  cent,  bank-annuities  in  truft  for  all  the 
ditldren  of  his  niece,  T*  the  wife  of  JT.  71  in  equal  ihares,  to 
be  vefted  interefts  in  and  transferred  to  fuch  of  them  as  (hould 
be  fons  at  21  j  and  in  and  to  fuch  of  them  as  ihould  be  dadgb-: 
ters  at  a  I,  or  upon^  marriage  with  confent,  &c.  with  intereft 
in  the  mean  time  for  their  maifitenanctt  and  education,  without 
regard  to  the  abilitjr  of  their  fiitber,  with  benefit  of  furvivor« 
ihip  among  the  children,  if  any  of  them»  being  a  fbn,  died 
under  2111,  or,  being  a  daughter,  before  that  a^  or  unmarried, 
without  leaving  ifTue,  but  if  any  of  the  dialdren,  being  a  fon 

(«)  Barrington  v.  Triftratii,  6  Vcf.  Juh.  CCT  345»  See  alfo 
Graves  a;.  Boyle,  i  Atk.  509.  Hau^ton  10.  Harrifon,  s  Atk.  3«^» 
Maddifon  <i;.  Andrew^  2  Vef.  57.  and  BaldWift  «^«  C#rvar.    Cowp. 
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•r. daughter,   fliould  die  under  2i^  leaving  ittue,  fuch  ii 
were   to   be  imitled   to  their  parent's   (hares,  with  all   the* 
benefits  annexed  thereto*    And   if  all   T.'$  children,  except 
one,    ihould    happen  ta  die   before  they  became   intitlcd  to 
any  part  of  the    5000L  ,  annuities,    without   leaving  iflue^ 
then  the  teftator  gave  th^  whole  in  truft  for  fuch  only  child^ 
if  afon,  at  21,  if  a  daughter,  at  that  age,  or  on  marriage  with 
confent,  &c.  But  if  all  the  children  of  Y*  died  before  they,  or  any 
Qf  them, became  intitled  to  the  50Ool.annuities  as  a  veiled  intereft^ 
and  without  leaving  iflue  which  ihould  live  to  beqome  intitled 
thereto^  then  he  bequeathed  the  iame  to  the  children  of  hit 
nephew,  B.  P.  who  ihould  be  living  at  the  death  of  the  fur« 
viving  child  of  his  niece,   T»    &c.    The  teftator  died  ibon 
after  the  execution  of  his  will,  and  T.  T.  alfo  died  in  17969 
leaving  iix  children  by  hi$  wife,  who  afterwards  marryitig 
again,    had  a  child  by  her  fecond  huiband,  born  before  the 
eldeil  child  of  the  ixril  marriage  attained  21.     The  queilion 
was,  Whether  the  child  of  the  fecond  marriage  was  intitled  ta 
a  ihare  of  the  5000K  annuities  ?    Againil  wbofe  claim  it  waa 
urged  by  the  counfel  for  the  children  qf  the  firil  marriage,  that 
if  the  conilni£tion  was  extended  to  a  child,  coming  im  tjji 
after  the  death  pf  the  teftator,  it  muft  alfo  be  extended  under 
the  will,  fo  as  to  give  to  the  children  of  that  child  a  proportion 
pf  the  fund,  at  the  aee  of  21,  which  would  be  prolonging  the 
ve&ing  to  a  period  beyond  that  allowed  by  law,  a  difficulty 
which  could  not  occur  if  it  were  underftood,  children  living 
at  the  teftator's  death.   But  Lord  Eldm^  C.    <<  The  rule  of 
the  court  now  being  to  let  in  all  children^  until  there  miift 
he  a  diilributive  ihare  given  to  one,  the  conftru£lion  upon  the 
whole  of  this  will  feems  to  be,  that  every  child  muii  be  let 
in,  lintil  fome  child  atuins  2x,  or  dies  leaving  ifiue.     The. 
fifft  attaining  at,  muft  be  paid  his  ihare,  and  then  it  muft  be 
apportioned  %  unlefs  fome  other  prior  event  would  compel  you, 
lo  fix  the  ihares.    The  rule  of  the  court  has  gone  upon  an 
anxiety  to  provide  for  as  many  children  as  poffible,  with  con^ 
Tenience,  therefore  anv  child  Qoming  in  tjje^  before  a  determU 
ime  ihare  becomes  dittributable  to  any  one,  is  include*     M^ 
private  q>inion  is,  that  the  teftator  never  thought  of  hit 
Aie(»  ntkrryii^  again,  but  the  obje£k  was  the  children  of  71  7t 
The  words,  *  The  wife  Of  T.  T:  are  merejy  wordt  of  de- 
fcriptien.   In  the  dire^ion  for  maintenance,  with  regard  to  the 
ability  of  their  father,  I  ihoukl  fuppofe  be  thought  7.  7;  was 
alive,  and  that  he.meant  him :  but  the  words  are  not  fo,  and 
if  j^he  rule  is  to, include  all  children  coming  in  ejft^  before  there 
muft  be  a  cpftributive  ihare  given  tp  om  :  the  words,   «  their. 
£ither/  in  that  pai&giB,  are  not  fufficient  to  fupport  my  private 
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opinion  againft  the  rule.  In  the  gift  over  he  excludes  children' 
of  U.  P,  who  (hould  not  be  living  at  the  death  ^f  the  furviving 
child  of  7\  There  too,  I  think  he  meant  children  by  T.  7. 
but  it  would  be  very  di^cult  to  maice  out  the  title  of  the  chil- 
dren of  B.  P.  againft  the  children  of  jT.  by  any  other  hulband. 
TJhe  difficulty  put  by  the  counfel  for  the  children  of  T.  by 
Tl  T.  confirms  my  private  opinion;  but  the  rule  requiring^ 
that  all  the  children  fhall  take  who  come  in  ejjey  before  there 
is  a  neceffity  of  determining  the  fhare  of  any  child,  it  pnly 
comes  to  this  j  that  the  teftator  has  given  to  perfons  whom  the 
law  makes  certain,  property,  with  a  limitation  over  which 
cannot  take  efFeft,  which  happens  every  day,  Notwithftand- 
ing  a  firong  conjecture  againft  my  judicial  opinion,  I  am 
bound  to  declare  that  every  child  of  T.  fhall  take  who  will 
come  into  exiltence  before  any  fon  of  T.  atuins  the  age  of  21, 
or  any  daughter  attains  that  age,  or  marries,  or  any  child  mar- 
ries, and  dies  leaving  ifTue^  for  a  child  may  marry  and  die 
under  21,  leaving  iflue,'* 

"The  rule,  as  fettled  by  the  above  cafes,  admits  of  a  neceflary 
exception,   when  natural  children  are  the  objefh  intended  to 
be  benefited  under  a  general  defcription  of  children ;  for  a  be-^ 
queft  to  the  natural  children  of  5.  will    include   thofe    only 
who  are  living  at  the  date  and  making  of  the  will. 
'   (0)  A,  bequeathed  3,000!,   **  to  all  the  natural  children  of 
his  fon,  the  late  duke  of  Devonfhire,  by  Mrs.  H.'*^  Queftion, 
whether  the  natural  children  born  after  the  will  fhould  par- 
take of  the  legacy  ?  And  by  Lord  Parker^  C,   **  They  ^all 
not,  for  A.  could  never  intend  that  his  fon  fhould  continue  ia 
this  courfe,  that  would  be  to  encourage  it,  and  it  was  enough 
to  pardon  what  was  paft  \  befides,  baftards  cannot  take  uAriL^ 
they  have  acquired  a  name  by  reputation,  for  which  reafcin, 
though  I  give  to  the  ilTue  of  y,  S,  legitimate,  or  illegitimate^ 
yet  a  baftard  fhall  not  take."    It  was  then  contended,  that  the 
direflions  of  the  will  were  for  the  executors  to  pay  the  3000I. 
as  A.  [hould  by  deed  appoint,  and  that  afterwards  A.  by  dee^ 
appointed  the  3000I.  **  to  all  the  children  of  his  fon  "by  Mrs. 
H.'*  fo  that  the  queflion  depended  upon  the  deed^  which  mufl 
refer  to  the  children  born  at  the  time  of  its  execution.     And  hia 
lordlhip  conceived  the  deed  to  be  part  of  the  will,  and  in  the 
nature  of  a  codicil,  explanatory  of  il.     And  that  the  money 
direded  to  be  paid  bv  fuch  deed,  was  a  provifion  for  fiich  chil- 
dren, or  reputed  children  of  the  duke,  by  Mrs.  H.  as  were 
living  at  the  date  of  it,  but;  not  for  fuch  children  as  he  after- 
Wards  had  by  her.     It  being  a  further  queftion,  whether  a  na- 
tural child  %n  ventre  fa  were  (hould  take.     The  court  inclined 
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to  think  that  it  oouM  not,  for  a  Uftard  could  not  take  until  he 
-hacl  obuin^  the  reputation  of  l^ing  fuch  i  one's  child,  and 
-that  reputation  could  not  be  gained  bifore  rHe  ^hild  Was  borm 

It  feemsy  that  in  order  to  enable  natural  clyildren  to, take  a  f 
benefit  under  wills,  ,tbey  muft  be  particularly  alluded  to  as 
perfinm  iifignatic^  for  a  b>equell:  to  **  children/    generally^  01: 
*^  to  the  eldeft  male  or  female  child  of  A.^*  will  not  be  per*j 
mitted  to  include  a  natural  child :  Thus  in  a  cafe  where— ^ 

{f)  A.  by  his  will,  gave  the  refidue  of'  his  real  and  {^r» 
fonal  eftate  to  truftees,  upon  truft,  to  place  the  perfonal,  in  thd 
funds,  and  apply  a  reafonable  part  of  the  rents,  fums  of  money 
and  intereft^  for  the  maintenance  and  education  of  all  fuch 
children  as  be  might  have  at  his  death,  equally^  until  they  at- 
tained 21,  or  married,  and  then  to  pay  fuch  of  them  attaining 
that  age,  or  marrying,  om  fourth  part  of  the  whole  income  of 
bis  real  and  perfpnal  eftate ;  but  if  one  child  dnij  Ihould  live 
to  attain  21,  or  be  married,  to  pay  the  whole  income  of  his 
property  to  fuch  only  child,  if  all  his  other  children  (hould 
liave  died  without  iiuie,  and  in  cafe  any  or  either  of  the  faid 
children  fbould  happen  to  die,  before  yS&^  ot  they  fefpe£tively 
attained  her^  or  their  age  of  twenty-one  years,  or  day  or  days 
•of  marriage  refpe<£tively,  or  without  liTue,  then  the  parts  or 
ihares  of  btr^  or  them,  fo  dying  under  age,  unmarried,  0r 
without  ifiue,  ihould  go  to  and  among,  and  be  in  uuft  for^  ' 
the  furvivingvchild  or  children^  to  be  equally  divided  among 
'then^,  (hare  and  (hare alike,  if  more  than  one^  and  bepa^yabl^  ; 
when  and  as  ber^  or  their  original  pafts  or  Qiarc%  Akdcild  t^^ 
virtue  o£  that)  his  will,  become  payable,  and  be  iiable  to  the 
fame  cdntingtncies  of  furviving  to  and  am0n|;  |He  fiirvivihg 

'd,  or  childreni  in  cafe  of  the  death  of  any  ol  the  faid  chil« 

1^  in  manner  afbrefaid,  as  he  had  therein,  more  dire^Nd 
^bcerning  htTy  or  their  original  (bares  or  ^x$\  and  wh^n 
kis  youngeft  child  living  (hould  have  attainw  the  fUll  age  of 
twenty-five  years,  then  he  dire£bed  all  his/t^liif  eftates  to  be 
valued  and  divided  into  9s  imny  equal  (bartfii  il  Ike  (hould  have 
ehildien  then  livings  or  if  any  of  them  (hould -hslppen  to  be 
then  de^d,  l<eaving  ifllie,  fuch  (hare  of  hil  d^c^afed  child  or 
cjiildren,  to  be  fold  \  and  the  money  arifing  froni  the  (ale^  to^ 
gKther  with  the  proportional  part  of  all .  \i\%  perfonal  eftate;^  as 
the  original  (hare  of  his  deceafed  child  or  children^  tb  be  vefted 
in  the/public  funds  1  in  truft  that  the  intereit  be  divided  am6ng 
his  (aid  grandchildren,  the  tlTue  of  fucA  his  decesifi^  child  61^ 
children,  until  the  youngeft  attainiU  his  or  hkx  age  of  ti^ei^ty-one 
years-,  or  day  of  marriage,  ■  Which  Ihould  firft  happeii  1  and  iit 
fticb  time  xa  be  transferred  to  them  equally,  (bare  and  (har# 

{j>\  Cartwrigitt  «.  Vskwdiy,  %  Vef.Jun.  ICC.  ^jck,  /^^ 
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alike;  and  in  cafe  ally  or  any  of  liis  daughters,  ihould  happen 
to  marry,  and  not  having  any  child  or  children  of  fuch  mar- 

iiage,  (hould  happen  to  die^  then  it  was  his  will  that  the  ifur^ 
viving  huiband  fhould  receive  the  income,  arififig  from  his  de- 
ceafed  daughter's  ihare,  during  his  own  life,  not  committing  - 
wafte ;  and,  when  fudi  divliion  was  made  out,  it  wa$  his  wiU> 
that  his  isldeft  child,  then  living,  Ihouid  have  the  firft  choice  of 
her  ihare,  and  fo  of  the  reft  according  to  their  feniority  ;  and 

Jhey  or  they,  to  have  and  to  hold  fuch  fliare  and  (hares  of  his 
real  eftates,  lands,  and  premifes,  for  and  during  the  term  of 
her  and  their  natural  life  and  lives,  and  to  their  iflue,  and 
the  furvivor  of  them  for  ever.  The  will  thendireded  the  ex- 
ecutors to  divide  all  the  teftator's  perfonal  eftate  into  as  many 
equal  ihares  as  he  fhould  have  children  then  liviog,  and  to 
transfer,  or  make  over  to  her  or  them,  or  -the  iffue  of  her  or 
them,  all  fuch  fhare  and  ihares  for  her  and  their  rcfpeclive  ufe 
and  benefit,  at  the  fame  time  when  his  youngeft  child,  then 
living,  fhould  attain  the  age  of  twenty-one,  or  day  of  marriage, 
and  in  cafe  all  his  faid  children  fhould  die  before  they  attained 
their  age  or  ages,  or  day  or  days  of  marriage,  refpedtively, 
and  without  iiiue,  then  he  directed  that  his  executors  fhould 
fland  ^poiTefTed  of  his  eftates,  real  and  perfonal,  and  the  divi- 
dends, intereft,  and  produce  thereof  in  truft,  to  pay  the  grow- 

:ing  rents  of  his  real  eftate,  and  the  intereft  of  his. perfonal 
eftate  to  his   wife,  during  her  life  and  widowhood,  and  after 

;  her  death,  or  marriage^  and  in  cafe  of  all  his  children/ dying  as 
aforefaid,  under  afge,  unmarried,  then  he  bequeathed  all  his 
eftates,  real  and  perfonal,  to  his  next  of  kin,  and  heirs  at  law^ 
abfolutely,  and  he  devifed  the  guardtanfhip  and  education  of 
all  his  faid  children,  diiring  their  minorities^  unta  his,  wife, 
and  his  executors :    the  guardianfhip  of  his  wife  to  ceafQ  upon 

.her  marriage,  provided  that  as  f6on  as  any  of  hh  daughters 

^(hpuld  happen  to  marry  a  perfon  to  the  approbation  of  his 
executors,  who  would  take  the  name  of  C.  and  live  at  his 
houfe  at  O.  G.  'he  dire6le4  his  wtfe  to  refign  the  houfe  to  thenfi, 
and  he  direfted  his  executors  to  pay  to  his  daughter's  huftund, 
when  he  had  taken  the  name  of  C.  700L  over  and  above  the 
commpn  proportional  fhare  of  his  other  children.  And  he  far- 
tl^r  dixe£ted  that  -all  his  family  plate,  watches,  and  ring^, 
fhould  be  valued  an<i  divided  into  as  many  equal  parts  as  he 

,  fhould  have  children,  and  the  fifft  child* who  fhould  come  of 
age,  or  be  married,  to  have' the  choice  of  their  fhare,  and  fuch 

^  Ihaire  given  to  them  immediately.     At  the  teftator^s  death,  lie 

Meft  his  wife  furviving  and  four  daughters  by  her ;  the  eld^ 
of  the  daughters  was  born  before  the  marriage -of  her  parents, 
the  remaining  three,  after  that  event.  The  eldeft  fifter  infli- 
cted tfie'lliit,  claiming  an  equal  intereft  with  her  fitters,  under 
the  £ur  cooftnK^ion  of  the  will  in  regard  to  the  teftator's  in* 
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tentton,  and  upon  the  authority  of  evidence  that  {he  produced, 
which  proved,  that  the  teftator  always  treated  her  as  a  legi- 
timate daughter,  and  intended  to  make  provifidn  for  her  equal 
with  his  other  children.  And  her  couniel  infifted  that  upoii 
this  will,  it  was  plain  flie  was  in  contemplation  of  the  teftator, 
to  be  confidered  a  legitimate  child,  that  the  diftributioh  in 
fourth  parts  pointed  out  difttmSrly  that  {he  was  in  his  cont^ni^ 
plation,  one  of  his  four  daughters,  and  muft  have  allufion  to 
four  children.  That  every  expreflion  applied»to  females^  which 
(hewed  he  meant  exifting  daughters,  not  future  iflue  that  might 
be  either  male  or  female.  And  Lord  Loughhorough,  C.  "  This 
is  a  v^ry  unfortunate  cafe.  I  have  no  doubt  of  the  intentioif, 
but  how  can  I  poffibly.  put  upon  the  will  the  conftruftion  ite 
plaint iiFde/ires,  when  there  are  lawful  children  ?  Tte  family 
will  adt  very  honourably  and  confcientioufly  by  giving  way  to 
the  difpoiition  which  is  ftated  $  but  it  is  tmpoifible  in  a  couf t 
of  ju{lice  to  hold,  that  an  illegitimate  child  can  t^ke  equally 
with  lawful  children,  upon  adevife  to  children ;  had  the  dadgliter 
been  named  it  would  have  done.*' — In  another  Ciit^^ 

(q)  A.  after  giving  feveral  annuities  by  his  will,  proceeded  &i 
this  manner,  ^<  And  the  firft  annuity  of  the  great  ones  which  falls 
in,  1  defire  may  devolve  upon  the  eldeft  child,  male  or  female, 
of  JV.  if.*'  Twoarinuitants  of  ;ool.  and  306I.  having  died  a  fe# 
days  after  the  teftator,  the  eldeft  daughter -of  W.  th  claimed  thb 
annuity  of  300I.  which  claim  the  Majhr  difallo'wed,  upon  the 
grt>und  of  her  being  a  natural  daughter.  She  excepted  to  the 
report,  juid  it  was  proved  on  her  behalf  that  the  teftator  wa$ 
very  intimate  with  if.  and  his  family,  and  knew  he  had  no 
legitimate  child,  and  that  this  daughter  and  all  his  other'  ehiU 
dren  were  treated  by  him  as  children.  But  the  Mafter  nfihk 
-^^Mls  over-ruled  the  exception,  and>  upon  another  occafion,  a(- 
figned  his  reafons  for  fo  doing,  as  follows.;  "  Upon  the  former 
exception  by  the  eldeft  of  the  illegitimate  children  of  if.  a 
daughter  who  claime^  as  the  perfon  intended  by  the  defeription 
*'  of  the  eldeft  child,"  it  was  contended,  that  though  by  th6 
determinations  that  have  taken  place,  no  one  can  claim  undei: 
the  defeription  of  a  child,  but  fuch  as  can  claim  as  a  legitimate 
child ;  yet,  upon  the  circumflances  appeai'ing  in  evidence^  the 
fituation  of  Jf/s  family  not  unknown  to  the  teftator,  a  faitiily 
of  illegitimate  childreh,  recognized  by  their  father  as  his 
children,  that  daughter  was  intitled  to  the  annuity  fallen  in 
as  perfona  defignatOy  in  this  wifl.  Upon  that  exception^  I  was 
of  opinion,  there  was  not  fu0icient  to  intitle  an  illegitimate 
child  to  claim,  for  whatever  the  real  intention  of  the  teftator 
might  be,  and  though  it  could  hardly  be  fuppofed,  he  had  not 
fome  children  then  exifting  in  his  cixftemplation ;  yet  a§  fte 

(y)  Godfrey  «i;.  Davis,  6  Vcf.  Jun,  CC.  43* 
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words  are,  ^^  The  eldcft  child/'  fuch  perfom  only  could  be 
intended,  who  could  tntide  themfelves  as  children  by  the 
ftrid  rule  of  law,  and  no  tllegitinnate  children  can  claim  wider 
fuch  a  deTcription,  unleis  parcicularl)^  pointed  out  by  the  tefta* 
tor,  and  manifeftly  and  tncontrovertibiy  intended,  though,  in 
point  of  law,  not  ftanding  in  that  characlen  Notwithftanding 
the  evidence  of  the  teftatorfs  knowledge  of  the.fitiiation  of  this 
£unily,  I  did  ^ot  think  that  imitled  tbefe  children  to  claim 
i^der  this  defcription.** 

.     The  time  appointed   for  diftribution  of  the  legatory  fund, 

'  being,  as  before  noticed,  the  period  which  the  court  of  chan** 

\  eery  has  limited,  for  fixing  unchangeably  the  number  of  perfons 

I  to  take  by  defcription  as  legatees,  it  neceflarily  follows,  that 

'    when  a  legacy  is  to  take  tStOi  immiJ&auly^  in  all  its  confer 

3|ueoQe$,  at  the  teftator's  death,  the  perfons  onlv  who  anfwer 
uch  general  defcription,  at  that  tinu^  will  be  intitled  to  fbares  in 
the^  bequeft*    Accordingly  in  a  cafe  where ;— » 

(r)  4f  devifed  all  his  goods  and  chattels  to  J.  C.  and  J.  H. 
to  be  ibid,  to  pay  bis  debts,  and  the  overplus,  if  any,  to  be 
employed  for  the  beft  ufe  of  their  children  begotten,  by  the 
teftator*s  daughters,  M.  C.  and  E.  H.  equallv  to  be  divided 
between  them.  ,  The  daughters  had  children  oorn  before  the 
will^  others  afterwards,  and  before  the  teftator's  death,  and 
.others  after  his  death*  Queftion,  which  of  th^  children  (bould 
takef  And  the*  Cbancellar  det^tminod  that  the  divifion  was  tio 
take  place  at  the  teftator's.  death,  and  therefore,  that  all  the 
children,  born  in  the  life-time  of  the  teftator  took,  but  not 
thofe  born  after. his  death.     Again--* 

(s)  A^  after  giving  by  his  will  two  legacies,  bequeathed 
thus,  ^^  Itemy  I  give  un(o  the  children  of  my  late  fifter,  M,  C. 
the  fum  of  2,oool.  to  be  equally  divided  among  them. 
A^^r  to  the  above  ti^ree  ^^qmcieSj.  I  defire  lool.  may  be  paid  to 
pach  within  one  month  aiPter  my  death,  to  buy  mournine,  &c« 
after  giving  feveral  other  Ifsgacies,  he  bequeathed  his  reuduary 
eftate  in  this  manner :  *^  I  give,  unto  my  brother  5.  JV.  one 
third  of  the  refidue,  and  one  third  more  to  my  fi^er  M.  S. 
and  the  other  third  I  .give  to  the  children  of  my  late  fifter 
id.  C. .  equally  to  be.  divided  between  the  children  of  my  bro^ 
ther  S^  ff^.  my  fifter  Ad.  S.  JSkndjke  children  pf  my  late 
lifter,  M,  C*  At  the  d^e  of  the.  will  there  were  three  chiU 
dren  of  J(/*  C  living,  V^-  7-  £•  andfP^. — ^«  died  after  the 
date  of  the  will  in  the  life  of  th;^  teftator,  and  it  was  contended 
that  one  thir4  of  the.9,0Q0l^  given  to  the  childrea  of  M.  C. 
|apfe4into  tjbe  refidue,  and  that  one  third  of  o0e  third  of  the 

...  • 

.   (r).]lpbert$  <v.  Higmaa,  lath  July,  1799.      i  Bro.  CC. -534,  ia 
^aotis.     (x)  Viner  <v.  Fmiicii^  %  Bro.  C  C.  65S. 
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refidue  aifo  hpfed,  and  became  the  property  of  the  teftator^s 
next  of  kin.  But  the  Mafter  of  the  Rolls  was  of  opinion,  that 
hy  the  words,  *^  Children  of  A/.  Q**  fuch  perfons  only  were 
meant,  as  (hould  be  children  at  the  death  erf  the  teftator.  And 
in  another  cafe— 

{f)  B.  gave  certain  fpecific  legacies  in  truft  for  all  the 
children  of  his  daughter  8.  then  In  exiftence,  naming 
them,  to  fons  at  23,'  and  to  daughters  at  21,  with  intereft 
in  the  mean  time  for  their  education,  and  direAed  thefurplus 
to  accumulate  for  the  benefit  of  the  legatees  until  a  I,  with 
benefit  of  furvivorfhip  among  them,  in  the  event  of  any  of 
diem  dying  before  thofe  periods,  jt,  then  proceeded  to  give 
the  refidue  of  his  eftate  in  truft,  for  all  his  grand^children  by 
his  faid  daughter  S.  to  be  aq>plied  for  their  benefit,  as  afore(atd/' 
The  teftator  afterwards,  by  a  codicil,  gave  fome  annuities  for 
life,  znd.imSed  that  i,oool.  ihould  be  (et  apart  to  anfwer 
them.  It  w^  determined  that  grandchildren  born  afier  the 
ttfator^s  deatb^  fiiould  not  be  permitted  to  take  (hares  in  the 
refidtu  with  thofe  born  in  his  lifcHtime,  notwithftanding  a  part 
of  the  refiduary  eftate,  too  which  the  grand«children  were  in^ 
titled,  was  appropriated  to  anfwer  a  particular  purpofe,  viz. 
^yment  ot  the  annuities,  Und  might  not  fall  into  the  refidue 
for  a  long  period',  for  the  Cbancellor  .itcXzvti^  that  the  whole 
fimd  was  diftributabk  at  ^he  teftator's  death,  and  that  it  would 
be  repugnant  to  jay,  tba^  ooe  part  of  the  refidue  (hould  go  one 
way,  and  the  other  patt,  joool^  anfiCher« 

in  the  three  cafes  )aft  ftated,  the  bequefts  to  the  legatees 
were  general,  no  jtime  being  fixed  for  payment;  the  funds, 
therefore,  being  diftrilhitable,  at  the  expiraticHi  of  a  year  after 
the  teftator^s  dea^,  adventitious  legatees  coming  into  exiftence 
after  that  period,  coujd  not  be  admitted.  But  fuppofe  the  cafe 
to  happen  of  ;a  child  being  born  withiii  the  y^^  ^^^  ^^  ^^ 
tator's  death,  nt  may  be  inferred,  from  attending  to  the  prin-* 
ciple  of  the  other  cafes,  that  finch  child  would  be  intitled  to 
a  (bare  in  the  bequeft^  equa)  to  the  other  children  living  at 
the  teftator^B  death. 

If  the  perfon  deferihed,  gnd  intended  to  take  a  teftamei^ftarjr 
gift,  upon  the  death  of  another  perfon,  to  whom  it  is  given 
for  life,  or  for  a  determinate  period,  be  not  in  exiftence  ^t  the 
arrival  of  the  time  appointi^d  for  |t  vefting  in  him  bene^cially, 
and  there  are  other  fubfequent  executory  limitations  of  the 
fiime  property,  it  feems  that  ^though  fuch  peribn  (hould  be 
born  afiier  the  period  laft  mentioned,  he  will  not  be  permitted 
to  claim  the  legacy,  for  |h^  policy  of  the  l^w  is  in  favour  of 

it)  Hill  V.  Chapman,   i  Vef.  Jan.  CC.  4oj*    3  BrOt  CC.  '3,1  i 
».  C.    See  aUo  Heath  v.  Head),  'a  Atk.  if  i.  S.  P. 
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veftcd  intcrefts,  fo  that  the  law  will  not,  in  this  cafe,  fuf- 
;  pcnd.  the.  rights  of  the  fubfequent  legatees,  on  accoant  of  the 
/  poffibility  of  a  perfon  named  as  a  prior  legatee  coming  into  ex- 
'    iftence,  who  might  anfwerthe  defcription,  but  who  was  not 
j    living,  and  therefore  incapable  of  accepting  the  bequeft  at 
{  '  the  period  intended  by  the  teftator.  Accordingly  in  a  cafe  where— 
^•—  {u)  J,  after  giving  feveral   annuities  by  will,  proceeded 
thus.     ^^  And  the  firft  annuity  of  the  great  ones  which  falls  in 
I  defire  hnay  devolve  upon  the  eldeft  child,  male  or  female,  for  ' 
life,  of  W.  H"  and  then  gave  dire£^ions  relative  to  the  in- 
tereft  of  his  property  in  the  event  of  it  being  either  more  or  * 
lefs  than  enough  to  anfwer.  the  annuities,  and  bequeathed  the 
annuities  as  they  fell  in,  except  two  only,  to  the  furviving  • 
annuitants,  and  upon  the  death  of  the  furvivor  he  gave  the 
whole  property  to  the  heirs  male  of  P.  F.  and  in  default  of 
iffiic  to  the  female  branch  of  the  &mily  of  P.  F.-^B,  and  C 
two  annuitants  of  200I.  and  300I.  died  ^  few  vears  after  the 
teflator,  upon  which  the  eldefl  legitimate  child  of  ff^.  H.  (a 
^rior  claim  of  an  elder  illegitimate  child  of  fF.  H,  being  dif- 
allowed  (x),)  having  claimed  the  annuity  of  300I.  under  the 
will,  though  not  born  previous  to  the  death  of  the  firfl  annul* 
tant ;  the  queilion  for  the  court's  opinion  was,  whether  ihe 
was  entitled  to  it  or  not,  her  claim  being  difallowed  by  the 
mafler,  to  whofe  Report  {he  excepted.     And  on  this  claim, 
the  Mafttr  of  the  KdU  gave  the  following  opinion.     "  This 
daughter  being  born  after  the  marriage  of  her  parents,  has  cer- 
tainly a  right  to  claim  as  the  eldefl  child,  provided  the  tefhitor 
4id  not  intend  upon  this  will  a  difpofition  at  a  given  period  ; 
with  refpeci  to  this,  the  firfl  confideration  is,  whether  upon 
this  will,  enough  appears  to  prove  the  teftator  intended  that 
immediately  upon  bis  death  thefe  annuities  ihould  take  place  ; 
whether  the  whole  produce  of  his  property,  though  portioned 
out  into  annuities,  was  not  manifeftly  intended  to  be  divided^ 
among  all  thefe  annuitants  in  difierent  proportions  according  to 
the  degree  of  their  annuities  ?     And  I  am  of  opinion  that  it 
is  neither  more  nor  lefs  than  a  dlvifion  of  the  whole  interefl  of 
his  fortune  that  might  arife  during  the  lives  of  any  of  the  per- 
fons  there  named,  be  it  more  or   lefs  in  proportion  to  their 
annuities,  except  the  two  annuities  above  alluded  to,  which 
X  I^y  totally  out  of  the  cafe  upon  this  queftion  ;  with  the  qua- 
lification, that. if  any  die,  there  fhould  be  a  fubftitution  in  the 
room  of  the  firfl  dying.     I  am  not  under  the  neceffity  of  fa)ring 
winch  are  to  be  confidered  the  great  annuities,  I  confider  all  i^s 
jtfae  great  arSnuities  for  this  purpofeof  intitling  the  child  of  ^.  //• 
to  the  jirft  that  might  fall  in.     In  the  view  I  have  of  this  will^ 

(«)  Godfrey  «w.  Davis,  6  Vef.  Jun.  CC.  43.    {pf)  SufrU^ 
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it  makes  no  difference  whether  the  right  of  furvivorfhipand  of 
fubftttution  in  favour  of  the  perfon  defcribed  as  the  eldef):  child 
of  fF.  H.  attached  upon  the  firft  or  fecond  of  the  annuities  now 
vacant..  The  next  quefttoii  is,  whether  as  upan  the  death  of 
the  firft  annuitant,  there  was  no  perfon  anfwering  the  defcrip- 
tion  living,  that  annuity  was  to  be  divided  among  the  furvivors^ 
or  to  be  fufpended,  and  the  profits  to  accumulate  to  fee  whe- 
ther any  fuch  perfon  (hould  come  in  effe^  It  is  clearly  efta- 
bliihed  by  Devifme  v.  Melh  My  and  many  other  cafes,  that 
where  the  teftator  gives  any  legacy,  or  benefit  to  any  perfon, 
not  as  perfona  diftgnatOy  but  under  a  qualification  and  defcrip* 
tion  at  any  particular  time,  the  perfon  anfwering  that  defcrip- 
tion,  at  that  time,  is  the  perfon  to  claim,  and  if  there  are  any 
perfons  anfwering  the  defcription,  they  are  not  to  wait  to  fee 
whether  any  other  perfons  Ihall  come  In  ejje^  but  it  is  to  be  di- 
vided among  thofe  capable  of  taking,  when  by  the  tenor  of  the 
will  he  intended  the  property  to  veft  in  poffeflion.  That  cafe 
was  much  confidered  by  lord  Thurlow^  andf9ems  to  have  fettled 
the  law  upon  the  fubje6l  j  the  firft  queilion  is,  whether  it  is 
clear  the  teftator  meant  any  given  fet  of  perfons  (hould  take  at 
any  given  time,  if  fo,  it  is  clear  all  perfons  anfwering  the  de- 
fcripeion,  whether  born  before  or  afterwards,  (hall  take,  but 
if  there  are  no  fuch  perfons,  it  fliall  not  fufpend  the  right  of 
others,  but  they  fliall  take  as  if  no  fuch  perfons  were  fubftituted. 
Before  that  cafe,  this  point  was  not  quite  fo  clear.  Where  the 
gift  is  to  all  the  children  of  A.  at  twenty-one,  if  there  is  no 
eftate  for  life,  it  will  veft  in  all  the  children  coming  into  exift- 
ence  until  one  attatns  the  age  of  twenty-one,  then  chat  one  has 
a  right  to  claim  a  ftiare,  admitting  into  participation  all  the 
children  then  exifting,  (b  if  it  be  to  a  perfon  for  life,  and  after 
the  death  of  that  perion  to  the  children  of  j1.  the  intention  is 
marked,  that  until  the  death  of  the  perfon  inticled  for  life,  no 
intereft  vefts,  when  that  perfon  dies  the  quefiion  arifes,  whe- 
ther there  are  then  any  perfons  anfwering  the  defer  iption,  if  fo, 
they  take  without  waiting  to  fee  whether  any  others  will  cohde 
in  effi  anfwering  the  defcription.  If  it  be  given  over  in  the 
event  that  there  are  no  children,  and  there  are  no  children  at 
that  period,  the  perfon  to  whom  it  is  given  over  takes.  It  is 
clear,  that  this  teftator  meant  thefe  annuities  to  commence  at 
his  death,  and  that  each  annuitant  fhould  receive  a  proportion- 
able ftiare  of  bis  fortune,  with  benefit  of  furvivorfiiip,  and 
right  of  accruer,  fubje£l  upon  the  death  of  the  firft  annuitant 
to  the  fubftitution  of  the  eldeft  child  of  TF.  H.  Upon  the 
death,  therefore,  of  the  firft  annuitant,  unlefs  there  was  fome 
one  who  had  a  right  of  ful)ft4tution  in  the  room  of  that  perfon, 

(y)  i  Bro.  CC.  5^7,Und/»/r^. 
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i^nd  there  was  no  fuch  perfoii,  it  was  to  go  anfiong  the'  fur* 
vivors.  The  perfon  fubftituted,  viz.  the '  eldeft  child  of 
W.  H.  ndt  having  been  then  in  cxiftence,  cannot  now  claim. 
That  conftritdtion  is  much  fortified  by  the  manner  in  which  it 
is  given  over,  for  it  is  perfeftly  clear,  that  he  meant  the  per* 
fons  to  whom  it  is  given  over  under  the  defcription  of  heirs  of 
P.  F.  to  take  ypon  the  death  of  the  perfons  to  whom  it  was 
iRrft  given.  If  the  conftruftipn  contended  for  is  to  prevail, 
thofe  perfons,  fuppofing  alt  the  other  annuitants  claimine  by 
furviyprfbip  were  dead,  muft  wait  not  only  the;  death  ot  the 
furyivpr,  but  alfo  the  death  o(  JV.  H,  for  during  his  life, 
there  would  be  a  poffibilitv,  that  a  child  might  be  born  who 
upon  that  conftrudion  might  (ay  he  was  the  furvivor,  that 
.would  be  quite  contrary  to  the  words  and  what  muft  be  fup-^^ 
pofed  the  intention."  His  honour  Was  therefore  of  opinion  that 
the  intereii  in  the  annuities  was  intended  to  veil  in  pofieffion, 
^IiA  unlefs  there  werie  fome  perfon  to  claim  under  the  fiibfttttt* 
tion.  the  whole  intereft  would  furvive  to  the  others,  until  the 
death  of  the  laft  furvivor,  and  that  there  was  no  perfon  to  an*? 
fwcr  that  defcription  at  the  time  the  event  took  place,  There-r 
fore  the  claim  was  difalloii^ed,  and  tl>e  exception  over-ruled, 

Thequeftion,  whether  an  jnfknt  ii>  ventre  fa  merey  can  take 
a  fliare  in  a  fund  bequeathed  to  chil((renj  uAder  a  general  de* 
fcription  <5  of  children  living  at  the  teft^tor's  death,"  does  not 
appear  to  have  been  finally  fettled  till  lately  by  thp  decifion  pjp 
the  court  of  Common  Pleas  ii>  favour  of  thb  infant  in  the  cafe 
of  Qarke  v.  Blahy  fent  out  of  chancery  for  the  adyic^  pf  the 
judges^  and  which  was  to  the  following  eiFed. 
:  {z)  A.  by  his  will  deyifed  the  pr^mifes  \ti  queftion  to  hi$ 
brpther  H.  C.  for  life,  with  rpmainder  *^to  the  uf<?  and  behoof 
pf  all  and  every  fuch  child  or  children^  wl^ctber  male  or  femalel 
pf  his  brother  H.  C.  as  fliould  be  living  at  the  time  of  his  de- 
ceafe,  other  than  and.  except  B.  his  the  teftator^s  niece:  as  te- 
fiapts  in  common,  and  not^s  j#int  tenants,  and  of  the  feveral 
and  refpedive  heirs  and  affigns  of  fuch  chi}d  pr  children  for 
ever.**  ti.  C  furvived  the  teftator,  and  at  his  death  left  three 
daughters,  and  his  wife  pregnant  with  another  daughter,  who 
was  afterwards  born. '  The  oueftjpii  was,  whether  th^  daugh* 
tcr  in  fenire  Ja  men  tit  the  death  pf  Hr  C.  was  entitled  with 
ber  jfifters  under  the  defcription  in  the  will^  as  a  child  living 
at  her  father's  death?  Lord  Ch;  J.  Eyre^  W  I  have  no  doubt 
on  anv  view  of  thi^  cafe.  It  is  plain  on  the  words  of  the  vriUj 
that  tne  teft«tpr  meant,  that  a^i  the  children  whom  his  t^rpt;|ier 
ibould  leave  behind  him  ihould  be  benefited :  but  independent 

<»}  »  H.  BUekft.  Rep.  C.  P,  399.    s  Bro.  CC,  3S0.    » Vef.  Jiuu 
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«f  this  intentiMy  I  hold  that  an  inlktit  (a  ventrtfa  nun^  who 
hjrcfae  courfe  and  or^er  of  nature  is  t\i<a  livingt  comes  clearljr 
wkhin  the  defcription  of  ^*  children  living  at  the  time  of  his 
ieceafe.'^  Butlery  J>  ^^  In  equity  there  are  two  cUfTes  of  cafes 
so  ithis  fubje^l ;  the  firfl,  where  the  bequeft  is  in  the  nature  of 
S  portion  or  provifion  for  children,  and  there,  an  after-born 
child  take<  his  ibare  with  the  reft,  of  which  clafs  is  the  cafe  of 
MHiar  Vi  Turner^  i  Vef,  85.  (a).  The  fecond,  where  the  be* 
Meft  srifes  from  fome  motives  of  perfonal  affe^ion,  and  there 
it^  is  confined  to  children  adually  ia  exiftence*  Of  this  fe^ 
cood  clafs  was  the  cafe  of  Co^pgr  v.  F^rbes^  2  Bro.  CC  6^.  (A), 
wbich  therefore  makes  a  (Inking  difference  between  that  cafe 
^nd  the  prefent*  Here  the  bequeft  is  not  confined  to  children 
living  at  the  death  of  the  teftator,  but  is  kept  open  till  the  death 
ff  his  brother.  It  feems,  indeed,  now  fettled,  that  an  infant 
4H  ViHtri  fa  mer€y  (hall  be  confidered»  generally  fpeaking,  a^^ 
Wro  for  all  purpofes  for  its  own  benefit.  Lancajhire  v.  Latt^ 
mfitire^  5  Term  Rep.  fi.  R..49. — Heath  and  Kookty  Js.  were 
sf  the  fame  opinion.  Lord  Ch.  J.  Eyre^  *<  The  two  ciaffes  of 
ca^es  in  equity  proceeded  on  a  diftin£lion  which  has  always  ap- 
peared to  me  extremely  unfatisfiidory,  and  unfit  to  be  the 
ground  of  any  decifion  whatever.^ 

It  feems  that  thisdecifion  of  the  court  of  Conu^on  Pleas,  and 
approval  by  the  court  of  chancery,  have  fhakenthe  authority  of 
the  fecond  clafs  of  cafes  referred  to  in  it.  It  is  truly  obferved 
&y  the  chief  juftice,  that  the  dii\in£tion  taken  by  the  cafes  be- 
tween the  circumftance  when  the  legacy  is  given  to  children 
as  a  portion,  and  when  as  a  bounty  in  regard  to  admitting  or 
not  letting  inapofthumouschild  to  take  a  ihare  in  the  bequeft, 
is  too  fubtle  and  un£itisfa£lory }  for  when  it  is  confidered  how 
iicrj  inconfiftent  with  probability  it  is,  that  when  a  perfon  be- 
queaths a  legacy  in  fuch  general  terms,  as  *^  to  the  children  of 
4*  livifig  at  yf.'s  death/'  he  fhould  intend  that  thofe  only  (bould 
take  who  might  be  a^ually  born  at  y/.'s  deceafe,  and  that  a 
child  en  ventre  fa  mere  fhould  be  excluded,  merely  becaufe  it 
happened  not  to  come  into  exiftence,  until  a  fbw  days  or  weeks 
after  ^.'s  death,  it  becomes  a  fubjeA  of  furprize  and  wonder, 
how  fuch  a  diftin£i;ioa  fliould  ever  have  prevailed,  as  we  find 
in  the  cafes.  Befides,  the  cpnlirii£tion  that  a  child  en  ventre, 
pi  mere  might  take  under  fo  general  a  defcription,  was  offering 
no  violation  to  any  rule  of  law,  as  the  law  itfelf  ia  moA  in- 
fiances  cenfiders  a'pofthumouschiid,  thp  fame  as  a  child  in 
a^hial  exiflence*    A  devife  to  it  is  good  (r).     )t  may  be  vouched 

{0)  Beale  v.  Beale,  and  Northey  v.  Strange,  i.  P.  Will.  s44f  34t* 
Un  Ellifon  <;.  Airey,  j  Vef.  xi i.  Pierfon  <p.  Carifet,  %  Bro.  CC.  3$. 
ami  Benitet  m.  Hon^sywood^  Ambl.  7o9,  71  j.  (<}  Scattcrwood,  «iw 
Sdgei  t  Salk.  929* 
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irf  a  recovery,  though  for  the  purpofe  of  anfwering  over  in* 
value  (/^j.     It  may  be  the  objeS  of  nturder(/).     It  may  take 
under  the  fiatute  of  diftributions  as  living  at  the  inteftateV 
dezth(f).     It  may  be  intitled  to  the  benefit  of  a  charge  for 
raifmg  portions  for  children' living  at  the  death  of  the  tes- 
tator (g).     It  may  obtain  an  injun<Sion  to  ftay  the  trommii&on- 
ofwafte  to  its  d ifad vantage  fA).     It  will  prevent  a  remainder* 
ftom  taking  eflFe£^  which  depended  upon  the  death  of  its  father 
"V^ithout  leaving  iiTue  (i).    A  limitation  to  it  for  life,  with  re» 
mainder  to  its  nrft  and  other  fons  fucceffively  in  tail,  will,  as 
it  feemSj  be  a  giood  limitation,  which  could  not  be  unlefs  a  poft-* 
humous  child  is  confidered  in  law  a  child  in  ejfe  {k).     Upon  die 
whole  it  appears  to  be  a  right  conclufion  that  there  ?s  no-reafoa- 
why  a  child  in  ventre  fa  merey  ihould  not  be  confldered  gene«o 
rally  as  in  exiftence,  and  the  modern  authorities,  and  folemn^ 
declarations  of  the  judges  in  them  and  in  other  cafes  are  fufH-» 
c^ent  to  authorife  this  propqfition,  viz.  "  that  pofthumoas  chil-. 
dren  are  entitled  to  ail  the  privileges  and.  advantages  of  other* 
perfpns."  - 

/  A  diftinftion  muft  be  obferved  between  cafes,  when  zjiran^ 
[if^r  bequeaths  to  the  defcendants  of  another  perfon  by  the  word 
*'  Children," .  and  when  a  parent  is  the  teftator,  and  adopts  this 
term  in  providing  for  his  family.     We  have  confidered  the  ef- 
S?fe6l  of  difpofitionsbythe  former  in  the  beginning  of  this  chap- 
'  ttr,  but  fince  parental  difpofitions  involve  the  confideration  of 
relative  duty  and  obligation,  a  more  liberal  conftru<5iion  is  ge- 
;  nerally  given  to  the  latter.     Accordingly,  in  a  cafe  where  a 
father  in  making  provifion  for  his  family  by  will,  appeared 
upon  a  fair  inference  from  the  whole  inftrument  to  have  ufed 
the  term  *'  children,"  in  the  claufe  providing  for  their  mainte- 
nance in  fuch  a  manner  as  to  render  it  almoft  certain,  that  he 
had  in  contemplation,  and  only  intended  to  provide  for  thofe 
Kving  at  the  date  of  his  will  j  other  children  happening  to  be 
born  afterwards,  it  was  determined,  that  the  latter  children 
were  entitled  to   the  benefit  of  this  provifion,  equally  with 
thofe  living  at  the  date  of  the  wilL     The  cafe  was  to  the  fol- 
lowing eiFe«S— 

(/)  A.  after  certain  legacies,  devifed  and  bequeathed  to 
truftees  all  his  freehold,  copyhold,  and  leafehokl  property,  and 
sdl  his  perfonal  eftate,  upon  truft,  to  receive  the  rents,  intereft^ 

{d)  I  Inft,  390/a.  (e)  3  Inft.  50.  51.  (J)  Edwards  <r;.  Freeman,  2 
Will.  446.  Wallis  1^.  Hodfop,  2  Atk.  114,  {g)  H^e  «i;.  Hale,  Pre, 
Ch.  50.  {h)  Miifgrave  t;.  Parry,  2  Vern.  710.  (i)  Burdet  1/.  Hope- 
good,  I  P.'Will.  487.  {k)  hong  'v,  Blackall,  3  Vef.  Jun.  CC.  486. 
7'  Terip.  Rep.  K.  B.  7ca.  S.  C.  and  per  Buller  J.  Thellufbn  <v. 
Woodford,  4  Vef.  J.  CC.  32a*     (/)  Matchwick  1;.  Cock,  3  Vef.  Jun, 
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jmd  produce  of  fuch  eftates  refpedively,  and  apply  fo  much 
thereof)  a$  might  arife  from  fuch  parts  of  his  real  and  perfonal 
eftates  as  remained  after  payment  of  his  debts,  funeral  expences, 
aind  legacies,  and  the  expence  of  proving  his  will,  for. the 
maintenance  of  his  wife  fi.  and  for  the  maintenance,  education, 
and  bringing  up  his  children,  in  fuch  manner,  parts,  and  propor-* 
tfons,  as  to  his  truftees  ihould  appear  mod:  beneficial,  until  the 
death  of  his  wife.  A,  then  direfted  his  truftees  to 'fell  a' 
particular  eftate  with  all  convenient  (peed,  andinveftthepurchafe- 
rtioney  in  the  public  funds,  and  apply  the  dividends  thereof  in  man-' 
ner  laft  before-mentioned.  He  alfo  gave  a  difcretionary  pow^r 
to  his  truftees,  todifpofe  of  any  reafonablc  parts  of  his  money  inr 
the  funds  as  a  premium  to  place  out  his  fon  T,  M.  as  a  clerk  or 
apprentice,  or  for  the  advancement  or  promotion  of  either  of  his* 
<feughtefs,  whenever  it  might  be  thought  neceffary.  And  he 
dffe^ed  his  truftees  on  the  event  of  his  wife's  fecond  marriage, 
tb  withhold  from  her  all  or  any  part  of  the  faid  rents,  intereft-,-- 
^vidends,  and  produce,  and  to  apply  the  whole  thereof  to  the 
maintenance  and  education  of  his  children,  (the  truftees  being 
guided  by  the  prudence  or  imprudence  of  his  wife's  fecond 
choice, )  He  moreover  directed  his  truftees  to  convey,  imme-* 
diately  after  his  wife's  death,  a  mefluage-  and  lands  at  E,  unto' 
his  faid  fon  in  fee,  or  according  to  the  tenure  thereof;  and  alfci 
immediatelf  after  his  wife's  death,  to  affign,  transfer,  pay,  and 
deliver  over  unto  each  and  every  of  his  daughters,  who  might 
be  then  living,  loool,  clear,  unlefs  they  or  either  of  them: 
befofethat  time  (hould  have  had  any  advancement  or  portion 
under  the  power  before  referved  to  his  truftees  for  that  purpofe, 
atid  in  that  event,  then  only  fo  much  as  would  make  the  portion 
or  fortune  of  either  of  his  daughters  loool.  The  teftator 
ftirther  dired^  his  truftees  at  the  time  laft  aforefaid,  to  affign 
and  deliver  unto  his  children,  all  his  houftiold  goods,  furniture, 
plate,  linen,  china,  and  books,  his  wife  being  permitted  to  have' 
the  ufe  there<>f }  and  alfo  to  affign,  transfer,  pay,  and  deliver 
unto  his  faid  fon,  all  the  reft  of  his  property,  regard  being  had 
to  the  minority  of  his  children,  fo  as  not  to  inveft  them  with 
any  fuch  property  until  they  attained  the  age  of  twenty-one.-— 
And  he  appointed  the  truftees  executors.  The  teftator  at  his^ 
death  left  his  widow  and  five  children  furviving : — Of  the 
children,  three  were  living  at  the  making  of  the  will,  and  two 
were  born  afterwards. — And  the  queftion  was,  whether  the 
two  children  bom  after  the  date  of  the  will,  were  intitled  to  the 
provifton  made  for  the  maintenance  and  education  of  the  tefta-^ 
ror's  children,  during  the  life  of  the  widow }  or  whether  the 
children  living  at  the  date  of  the  will,  were  exclufively  intitled 
to  that  >rovifion  ?  And  by  the  Majier  of  the  Roils j-^^^  It  is 
very  clear,  that  if  the  teftator  has  really  forgot,  that  he  may 
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have  other  children,  and  has  upon  the  fiice  of  the  will  given  to 
diofe  living  at  that  time^  and  omits  thofe  to  be  born  in  future^ 
it  is  impoffible  to  fupply  that  defed,  and  to  give  them  any  pro* 
vifion,  however  the  court  mav  wilhit;  but  by  the  certificate, 
in  a  cafe  before  Lord  MansfieUy  the  Court  of  King's  Bench  has 
gone  a  vaft  way  towards  it ;  holding  an  after-born  child  intitled^ 
though  he  was  not  in  contemplation.  This'  teftator,  bound  by 
every  obligation  to  provide  for  his  children,  ufes  words,  which, 
linlefs  controuled  by  fubfequent  words,  would  be  fufficient  to 
comprehend  them  all.  Then  comes  a  power  to  the  truftees  to 
apply  a  part  of  the  fund  in  placiiig  out  his  fon,  or  for  the 
advancement  or  promotion  of  either  of  his  daughters.  That  is 
very  ftrong  to  (hew,  be  had  forgot  the  poifibilicy  of  having  any 
more.  He  then  goes  on  to  divide  his  property  after  his  wife'& 
death,  and  gives  to  his  daughters  loool.  each,  in  words  that 
would  take  in  other  daughters,  viz.-~^  To  eich  and  every  of 
his  daughters  who  might  be  then  living/  He  then  giy.es  the 
leiidue  to  his  fou.  It  is  certainly  impoffible  under  this  will, 
to  admit  after-born  fons  to  a  fhare  of  the  refidue :  or  to  giv^ 
them  the  fums  provided  for  daughters.  But  thofe  queftiqns  do 
not  arife  now ;  one  cannot  but  fufpeit,  and,  if  it  were  net  iutbs 
cafe  of  parent  and  cbildy  one  muft  make  d|e  inference,  that  he 
only  intended  to  provide  for  that  fon,  and  tnofe  two  daughters ; 
but  it  was  an  obligation  upon  him  at  his  death,  to  provide  for 
all  his  children,  I  muft  conftrue  it  every  way,  if  poffible,  to 
apply  the  words  to  after-I;)orn  children  ;  and  I  will  not  4cpriVe 
them  of  the  prbviiion,  which  under  the  general  words,  they 
may  be  fuppofed  to  have.  Declare,  therefore,  that  during  the 
life  of  the  teftator*s  wife,  the  rents  and  profits  of  the  real  eftate 
and  the  intereft  of  the  perfonal  eftate,  are  applicable  to  the 
maintenance,  education,  and  bringing  up  of  all  the  children/' 
/The  word  **  heirs,"  has  been  confidered  fynonimous  to 
'  children. — Thus  where  a  legacy  was  bequeathed  to  the  heirs  of 
JB»  it  was  determined  that  BJ*s  children  only,  and  not  their, 
diefcendancs  (bould  have  the  legacv. 

->^(/»)  y/.  by  will  bequeathed  in  tnis  manner,  **  Itemy  I  give  to 
my  fifter  i.*s  heirs  6000I.'*  "  I  give  to  my  fifter  £'s.  chil- 
dren equally  loool."  Z.  had  two  daughters  only,  one  of 
whom  died  before  the  tcftatrix,  leaving  three  children,  and  tho 
queftion  was  whether  the  children  of  the  deceafed  fifter  Were 
intitled  to  their  parent's  flitare  ?  which  depended  upon  the  inter* 
pretation  to  be  given  to  the  word  ^^  heirs.''  And  Sir  Th^mai 
Qarke^  M.  R«  was  clearly  of  opinion,  that  tt^e  teftatrix  intended 
to  give  the  6000I.  to  the  children  of  L.  the  fame  as  in  the  fub- 
fequent claufe  to  B.h  children,  and  had  not  their  ^cfcendants  \n. 

(w)  Lpveday  «v.  Hopkins,  Ambl,  a? 3. 
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view;  or  if  (he  had,  that  as  (he  had  not  expreiTed  herfelf 
fuffictently,  the  court  could  not  coni^rue  the  will  fo  as  td» 
let  them  in  to  take*     In  another  cafe,  where-^ 

(if)  J.  beqifeathed  all  the  refidue  and  remainder  of  his  eftatdi 
and  effeds  to  his  *^  next  bf  kin/'  or  ^'  heir  at  law"/'  whom  h^ 
appointed  executor ;  the  queftion  was,  whether  the  heir  at  kwj^ 
or  a  furviving  brother  of  the  teftator,  or  the  brother  In  con- 
' junftion  with  other  perfons  claiming  under  the  ftatute  of  diftri* 
buttons  as  next  of  kin,  were  intitled  to  the  refidue  ?  and  the 
Chancellor  determined  inTavour  of  the  next  of  kin. — And-^^ 

In  Holloway  v.  Holloway^  {o)  the  Mafter  oi  the  Rolls  ex* 
preffed  an  opinion,  although  it  was  not  neceflary  for  him  to  pro* 
nounce  judgement  upon  the  point,  that  the  term  ^^  heirs''  when  !  ^^ 

applied  by  teftament  to  per fonal  property,  muil  be  underftood  >** 

to  mean  ^*  next  of  kin,"  as  they  are  the  only  perlbns  deiignated 
by  law  to  fucceed  to  that  kind  of  eftate. 

The  word  ^^  children,"  is  naturally  a  word  of  purchafe,  and 
is  never  confidered  as  a  word  of  limitation,  unlefs  for  the  pur« 
po(eof  effectuating  the  teftator's  intention.     Thus —  ^ 

{p)  J.  bequeathed  four  parts  of  his  reiiduary  real  and  perfonal 
efface  to  his  niece  B*  ^*  and  the  children  born  of  her  body/'    B.  \- 

iiad  no  child  at  the  making  of  the  will,  but  had  one  born  after- 
wards, and  B.  died  in  the  teftator's  life-time.     It  was  deter*  ... 
mined  that  B.  and  her  child  took  as  joint  tenants,  fo  that  the           ' 
child  furviving  its  mother  and  the  teftator,  was  intitled  to  the 
whole  by  furvivor(hip.                                                               ^ 

In  order  to  anfwer  the  occafions  of  fiimilies,  and  the  intent  ^ 
of  parties  "  younger  children,"  have  been  conftrued  to  mean  ; 
fuch  only  as  were  not  intitled  to  the  family  or  real  eftate;; 
accordingly  in  cafes  of  provifions  made  for  younger  children^ 
either  by  deed  or  will,  the  &mily  eftate  being  limited  to  the 
t\AeSt  fon  and  his  ilTue,  with  remainder  to  his  brothei^s  and  their 
-iffues  fucceffiyely,.  a   younger  brother  eventually   becoming 
intitled  to  the  family  eftate,  before  the  time  of  payment,  has 
been  confidered  an  eldejt  child,  fo  as  to  exclude  him  from  the 
benefit  of  the  provifion  for  younger  children. — Accordingly-^- 

{q)  B.  by  marriage  articles,  having  a  power  to  appoint  the 
fum  of  800I.  for  younger  children  after  his  wife's  death,  with  a 
provifo  *•  ^  that  the  eldeit  fon  ct  the  fon  poiTeffing  the  eftate  charged, 
(hould  have  no  {bare  of  the  800I."  appointed  the  800I.  to  />•  and 
his  other  younger  children  by  name,  having  at  that  time  an  eldeil 
ion  y.  a  fecond  D.  and  five  other  children.  After  the  appoint- 
ment and  before  the  mother's  death,  y.  died,  fo  that  D»  became 

(j»)  Lowndes  *y.  Stones,  4  Vcf.  Jun.  CC.  649.  (•)  5  Vcf.  Jun.  CC. 
399.  (*)  Butfar^.  Bradford,  2  Atk.  aio.  (f)  Broadmead  1/.  Wood, 
I  Bro.CC.  77.  Chadwick«i;.  poleman,  a  Vern,528.  Jermyn^.  FeU 
UmcSf  Forrcft,  93,  and  Teynhara  o/.  Webb,  %  Vef.  19s.  S.  P. 
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an  eldeft  (on,  and  the  e^ate  charged  with  the  800I*  defcended  t^^ 
himj  and  the  queftion  was,  between  the  other  younger  children,, 
and  the  reprefentatives  of  D*  he  being  then  dead,  whether  they 
in  his  right  were  intitled  to  a  fhare  of  the  8obI.  ?  and  Lord 
Thurlow  wasx>f  opinion,  that  they  were  not;. 
./'An  "eldeft  daughter*'  deftitute  of  provifion,  though  not 
anfwering  the  defcription  of  a  younger  chjld  literally,  has  not-* 

/  withftanding  been  conlidered  fuch,  in  order  to  anfwer  the  gen^- 

^'    ral  intention. — Thus — 

V^  {r)  A.  being  tenant  for  life,  remainder  to  hrs  firft,&c.  fons  la 
tail  male,  with  remainder  to  his  brother  B*  in  tail,  and  having 
no  iffue,  joined  with  B*.m  a  recovery  to  the  ufe  of  himfelf 
for  life,  remainder  to  fuch  woman  as  he  fhould  marry^ 
remainder  to  his  firft,&c.  fons,  in  tail  male,  remainder  to  5.  in 
tail  male,  remainder  to  himfelf  in  fee,  with  a  power  for  A.  by 
deed  or  will,  to  charge  the  eftate  with  "2000!.  portions  for 
younger  children,  who  fhould  be  living  at  his  death,  in  fuch 
proportions  as  he  Ihould  think  fit.  A,  married,  and  had  iffue 
two  daughters  only,  one  of  whom  was  born  after  his  death.  A, 
by  ^ill  charged  the  eftate  with  2000U  to  his  eldeft  daughter  J/, 
payable  at  21  or  marrisge,  and  if  the  child,  with  which  his  wife 
was  then  enfient,  fljould  prove  a  daughter,  he  ordered  the  2000I.  ■ 
to  be  equally  divided  between  her  and  M.  One  of  the  quef- 
tions  was,  whether  M.  could  take  under  the  appointment  as 
not  being  a  younger  child  ?  and  by  Lord  Harcourt\  C.  *■'  the  eldefl: 
daughter,  though  firft  born,  when  there  is  a  fon,  has  been  often  . 
ruled  to  be  a  younger  child;.  Every  one  but  the  heir  is  a 
younger  child  in  equity,  and  the  provifion  which  fuch  daughter 
will  have,  is  but  as  a  younger  child's,  in  regard  the  fon  goes 
away  with  the  land  as  heir  ;  fo  here,  the  eftate  by  the  fettle- 
xnent,  goes  all  to  the  remainder  man  who  is  fj<^res  faSfus^  an^ 
neither  of  the  two  daughters  is  heir,  wherefore  the  elder  daughter 
having  no  more  than  the  younger  is,  as  to  this  provifion, , a 
younger  child,  and  confequently  capable  of  taking  it." 

Upon  the  fame  principle,  *'  an  eldeft  fon"  has  been  con- 
fidered  a  younger  child,  when  the  family  eftate  was  givei^awaj 
frwm  him,  or  he  otherwife  unprovided  for. 

(5)  A.  by  will  gave  to  his  brother  and  fifter  -y..  and  S. 
all  his  effects,  if  his  fifter  M,  T,  had  no  child  or  children 
at  his  deaths  or  within  twelve  calendar  months  afterwards^ 
but  if  ihe  had  any  child  or  children  at  his  death,  or  within 
twelve  calendar  months  after,  he  gave  one  third  part: 
of  his  property  to  the  youngeji  oi  hcv  children  within  thf 
time  above-mentioned,  and  the  other  two  thirds  he  directed  to 
be  divided  between  J^  and  ';S.     Bat  if  either  were  dead  at  his 

(r)  Beale  v.  Beale,  i  P.  Will.  244.  Alfo  Butler  «v.  Duncombe^ 
ft>id.  451.  Heneage  *z;.  Hunloke,  a  Atk.  456,  and  Pierfon  *v.  Garnet, 
2  Bro.  CC.  39.  S,  P.     (s)  Igmcry  1;.  England,  3  Vef,  Jun.  CC.  232. 
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deceafe,  the  furvivor  was  to  receive  the  other's  third,  unlefs.  S. 
ihould  have  a  child  or  children,  in  which  event,  her  third  was 
to  belong  to  her  youngeft  child,  otherwife  to  her ;  and  if  7. 
were 'dead  at  his  deceafe,  his  third  was  to  be  divided  between 
5.  or  her  yotmgeft  child  and  M,  T.^s  younger  child.  J.  T,  was 
the  only  child  and  fon  of  M,  T.  living  at  the  teilator's  death, 
but  fbehad  ieveral  born  afterwards.  And  the  I^ord  Chancellor j 
withoac  argument,  was  clearly  of  opinion,  that  J.  T.  was 
intitled  to  one  third  of  the  teftator's  property  and  decreed 
^  accordingly. 

{t)  R0  D.  by-  deed  in  1706,  liinited  lands,  (which  were 
fettled  on  him  and  his  eldeft  fon  R.  and  their  heirs)  after  their 
deaths  without  ifiue  male  to  the  ufe  of  their  executors,  for 
1500  years,  in  truft,  that  if  T.  D.  ihould  at  the  commencement 
of  the  term  haye  more  fons  than  one,  or  one  only,  and  one  or 
more  daughters,  to  raife  for  their  portions  fuch  fum  of  money, 
not-exceeding  1500!.  as  the  furvivor  of  R,  the  elder,  and  R.  the 
younger,  ihouM  by  deed  appoint,  and  in  default  thereof,  to  raife 
15001.  to  be  equally  divided  between  fuch  fons  and  daughters 
at  the  end  of  fix  months  after  the  commencement  of  the  term. 
But  if  no  fuch  younger  children  were  living  at  the  beginning  of 
the  term,  or .  if  the  perfon  next  in  remainder  intitled  to  che 
inheritance  ihould  pay  the  portions,  or  if  the  fame  ihould  be 
raifedy  the  term  was  to  be  furrendered,  and  after  its  determina- 
tion the  lands  were  limited  to  the  ufe  of  fuch  fon  of  7.  jD.  as 
the  two  iR.'s,  or  the  furvivor  ihould  by  deed  or  will  appoint  in 
tail  male,  and  for  want  of  fuch  iflue  or  appointment  to  the  ufe 
of  the  firft  and  other  fon  and  fons  of  T.  £>,  fucceffively  in  tail 
male,  with  remainder  to  the  right  heirs  of  ^.  the  elder.     R.,  the 
elder  and  T.  D.  died  in  the  life  of  R^  the  younger,  who  by 
<deed  in  1716,  appointed  the  eftate  at  the  end  of  the  term  to  the 
ufe  ef  R,  the  third  fon  of  1\  D.  in  tail  male,  dire^Sing  that  he 
4hould  be  the  fon  of  T.  D.  who  ihould  iiril  take,  and  referved  a 
power  of  revocation.     R.  the  younger  died  in  1732,  without 
ifiue,  and  without  revoking  the  appointment ;  but  without  mak- 
ing appointment  of  any  fum  for  the  younger  children  of  T.  D, 
The  children  of  T.  Z).  who  were  living  at  the  commencement 
of  the  term,  were  three  fons  and  one.  daughter,  George  and 
.Rbbert^  the  &id  R.  and  Jnn.     Queftion,  whether  George  being 
i}nit  ddeji  ioHy  was  intitled  to  a  ihare  of  the  1500I.  as  z  younger 
fichild,  the  family  eflate  being  given  away  from  him  to  his 
jyounger  brother  R  i  And  by  the  courts — ^^  No  queftion,  but 
iwhere  a  proviiion  is  made  by  a  father,  either  by  will  or  fettle* 
-meot  for  younger  children,  an  eldeft  child  unprovided  for,  ihall 
be  deemed  fuch,  and  the  ground  is,  that  every  branch  ihall  be 
provided  ibr«.  the  court  not  confidering  the  words  eUer  or 

(/)  Duke«i;«.t)oidge,  »  Vcf.  203,  in  notes. 
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ynu}iger,  Suppdfe  this  had  been  by  marriage^rettlemifnt)  on  the 
authority  of  th^  catfes  cited,  he  would  have  tak<fn  aft  a  younger 
child, and  there  is  no  diftin6iion  between  marriage-f(Rtlement6,  lA 
fuch  a  cafe  as  this,  and  where  the  fettlement  is  by  will,  or 
voluntary  defed,  where  the  provifibn  has  mroted  frorft  a  parent* 
The  next  queftion  is^  whether  there  is  any  difFerence,  where 
the  fettletnent  is  made  by  a  father's  brother  to  collateral  relations!^ 
a  nephew,  5rc.  and  it  is  manifeft  that  tht  brother  R,  the  ekfer, 
meant  to  provide  for  all  the  branches*  of  his  foitiily,  and  that 
-every  child  of  his  brother  T,  D.  (hould  have  fome  provtfif(Hy, 
The  difficulty  arifes  upon  the  introduction  of  the  word  pnHferm 
It  is  rightly  obferved,  that  in  the  former  parts  the  ccrntingcncy 
is,  if  he  fliouid  have  more  fons  than  one,  which  is,  more  than 
one  who  fhould  have  the  eftate.  TouHger^  at  a  relatirie  word 
without  any  antecedent,  is  to  be  rejeCledy  and  th#  fame  as  if  it 
were  to  fuch  fons  as  (hould  be  over  and  abov^  one.  No  dik 
comes  up  to  this:  yet  they  all  are,  that  every  child  except  the 
heir  is  confide  red  in  equity  as  a  younger,  sufkl  that  elder&ip  not 
carrying  the  ellate  along  with  it  is  confidered  not  fuch  an  elder- 
Ihip  as  iliall  exclude  by  virtue  of  fuch  claufcs :  and  it  would 
be  hard,  that  the  right  of  elderffaip  {hould  be  taken  away^.  and 
yet  not  have  the  hpnefit  of  it  as  a  younger  chtld." 

Upon  fimilar  reafoning  it  has  been  determined,  that  a  chikl, 
born  in  the  life-time  of  its  parent  the  teftator,  to  whom  a  legacy 
was  given  by  the  defcription  of  **  pofthumous  child,''  was 
intitkd  to  it,  though  not  anfwering  that  defcription  literally  at 
the  teftator's  death. 

(tt)  A,  being  indifpofed,  and  hi^  wife  enfieni^  made  his  will^ 
and  gave  to  his  daughter  then  living  1500I.  and  if  his  wife 
fhoutd  have  a  poJlhutMUs  daughter^  fuch  child  was  to  receive 
500I.  of  the  1500I  The  wife  having  been  delivered  of  a 
daughter  during  the  life  of  her  hu(band,  which  prevented  the 
daughter  from  anfwering  the  defcription  of  pofthumous,  accord* 
ing  to  the  ufual  acceptation  of  the  word,  the  queftion  waft 
whether  (he  was  entitled  to  the  500I.  and  Lord  S9mers^  C.  wa# 
of  opinionj  that  the  fecond  daughter  though  born  in  her  father's 
life-time,  was  to  be  coniidered  a  pofthumous  child  within  the 
meaning  of  the  will. 

It  rnuft  be  noticed  in  the  applicatbn  of  the  above  doftrine^ 
that  a  younger  child  is  never  conftdered  an  elder  or  eldeft^  nor 
an  elder  or  eldeft  child  a  younger^  except  between  patents  zal 
children,  or  children  and  perfons  {Ending  or  placing  themfeiv^ 
in  loco  parentumy  for  in  all  other  cafes,  the  legatee  mttft  anfwer 
the  description  in  the  will,  or  he  will  not  be  allowed  the  bene^ 
fit  of  the  bequeft.     Thus— 

{x)  R;  H.  by  his  will  devtfed  -lands  to  truftees  for  a  term  of 
years,  to  raife  6000L  and  afterwards  by  a  letter^  which  was 

(u)  Jaggard  1/.  Jaggard|  Ch,  Pit.  177.  (jr)  Hall  nf.  Hewer^  ArnbU  soa« 
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proved  as  a  codipil,  to  J.  H.  hi§  brother,  and  one  of  the 
trufteiBS,  direded  as  follows, — **  I  have  given  you  and  Mr. 
Haily  a  power  to  mortgage  for  payment  of  6000I."  and  I  beg 
that  that  fum  may  be  lent  to  Mr.  Hall^  and  that  you  will  tal^ 
fucfa  fecurities  from  him  as  he  can  give,  to  indemnify  you  and 
your  children  from  payment  of  it,  and  in  caji  of  your  death 
ivitbout  chrldrtny  I  defirc  it  may  be  fecured  to  the  younger 
children  of  Mr.  Hall.  The  teftator  by  his  will  devifed  his  real  , 
eftate  to  y,  H.  for  life,  remainder  to  his  firft  and  other  foils  ki 
tail,  remainder  to  daughters  in  tail,  and  in  cafe  of  the  death 
of  T.  Jf'  without  fuch  iffue,  then  to  the  plaintiff  H,  fecond  fon 
of  Mr.  Hally  in  fee.  Jamefy  the  eld^tt  fon  of  Mr.  HaH^  died 
in  the  life-time  of  J.  if,  by  which  H.  became  the  eldeft  fon. 
Queftion,  whether  H.  was  iiititled  to  part  of  the  6ooaL  under 
the  defcription  of  younger  child  of  Mr.  HalL  Lord  Hard^ 
wicify  C.  after  obfcrving  that  the  right  to  the  6000I.  y^  con- 
tingent during  the  life  of  y.  i/.  on  the  event  of  whofe  death 
without  iffue,  i^  onjy  became  a  charge,  faid  "  the  queftion  is, 
who  are  entitled  to  the  6oaol.  ?  It  was  argued  for  the  plaintiff 
H.  that  he  wais  entitled  to  a  part,  as  being  a  younger  child  at 
the  death  of  the  teftator.  On  (he  other  iide,  two  arguments 
were  offered,— firft,  that  the  plaintiff  was.  to  be  confidered  as 
an  elde/f  fbh  qu(^d  hocy  becaufe  the  teftator  ha$  given  him  the 
inheritance  of  this  eftate  ;  fecondly,  that  the  teftator  meant  fucfa 
tis  ftiould  be  younger  children  at  the  time  the  contingency  hap- 
pened.—The  firft  goes  too  far,  tbert  is  no  cafe  where  the  court  has 
confidered  a  younger  child  as  an  eldejly  hut  between  parent  and 
children  yW^  thofe  whojland  in  loco  parentis  •  This  is  the  cafe  of 
a  ftranger.  The  fecond  rfeafoii  holds,  I  am  of  x>pinh>n  that  the 
6©ool.  did  not  veft  till  the  death  of  y.  H.  and  then  in  fuch  per- 
foris  as  were  at  that  time  younger  children  of  Hally  confequently 
tSeplamtiffis  notintitfed.^'-^'Agmn'— 

{y)  S.  R,  by  bis -will,  bequeathed  in  this  manner  :  **  I  defire 
that  my  executor  will  at  his  deceafe,  bequeath  too  guineas  to 
Z.  C  for  the  u(txyfh\9^ feventhy  or  youngeft  child,  iq  cafe  he 
ftfould  not'have  a  feventh  child  living.*^  £.  G,  had  fix  chil- 
dren Kving  at  the  teftatbr-f  death;  z  feventh  who  had  been 
born;  was  then  dead.*  '  ITie  next  child  born  to  fi.  O.  after  the 
death  of  the  teftator,  was  a^foti  named*  5i;prf/n«rj^ -and  ^here  were 
feveral  other  diHdren.  Queftfoif,  whether  SeftimtiSy' or  tfaie 
ytourigeft  chtH  of  £.  C  fliouldtake  the  legacy?  *  And  lik^Lhan^ 
''CtUor  thought  that  Septimus  btm^  in  fed  i^^-eightb  child  born^ 
-could  nottafceby  the  defprtptlon'^pf /«;^«fA,  and  therefore  he 
'(Incited*  in  favour  of  the  ybimgdl:^hiM,«*-Aii4 'in  another  cafe. 
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(2)  Nn  Ff  gave  b^  his  will^  among  other  lesaci^s,  3000!. 

reduced  bank  confohdated  annuities,  to  be  equally  transferred 

and  divided  between  the  fix  children  of  7.  S.  and  M.  his  wife, 

at  their  ages  of  XI ,  but  if  any  of  them  <»ed  before  that  age  with 

benefit  of  furvivor(bip»  and  in  the  event  of  the  death  of  all,  he 

gave  the  wholq  to  Jn.  their  mother^  and  in  cafe  of  her  death,  he 

gave  the  fame  to  his  executors  equally,  &c.— The  teflator  added 

.two  codicils  to  his  will,  by  the  laft  of  which  he  merely  made 

.proviiion  for  the  two  chilcfren  of  his  grandion,  whom  he  omit- 

tec{  to  mention  in  bis  will.     At  the  teftator^s  death,  7.  S*  had 

Jivdn  children  by  M.Jix  of  whom  were  living  at  the  elate  of  the 

:  wilit  smd  £.  S.  xhtjevcntby  was  born  afterwards,  but  before  the 

making  of  the  codicilS}  and  one  of  the  qucftions  was,  whether 

B^  S*  f)s^\A  take  a  (bare  of  the  3000l«  with  her  brothers  and 

^iiftei^s   and  it  was  determined  that  Ihe  ibould  not,  as  not 

ufwerjng  the^defcription  of  the  bequeft. 

/    The  necefllty  for,  legatees  to  anfwer  the  defer iption  and 

chara£ter  given  cf  them  in  the  will,  alfo  appears  from  the 

/  following  cafe }  though  indeed,  that  defcription  and  chara£ler 

i  when  not  fully  anfwered,  may  in  fome  cafes,  the  legatees  not 

'^  being  to  blame,  be  difpenfed  with,  as  in  thofe  inftances  above 

\.given^  and  in  thofe  mentioned  in  the  cafe  next  ftated. 

{g)  E,  under  a  power  contained  in  articles  made  between  her 

and  T.  L*  prior  to  their  fupppfed  marriage,  by  her  witl^  made 

.the  following  bequeft  ;— "  To  my  bujbandj  the  faid  T.  L.  the 

fum  of  iSpK"  which  (he  directed  to  be  paid  in  manner  therein 

jmentioned.     T,  L.  at  the  tinie  of  his  fuppofed  marriage  with 

£.  was  the  buftiand  of  another  woman,  and  upon  a  queftion 

whether  T.  L*  was  intided  to  this  legacy,  the  Mafier  of  tht 

KolU  delivered  bis  (pinion  to  this  efik&  :«-'^^  This  cafe   has  ' 

flood  a  long  time  |6r  judgment,  and  I  believe  the  reafon  I  have 

yiot  been  ddftred  to  give  my  Uidgment,  is,  that  it  has  abated, 

.  a^  Pffl^P'  i^  fB^  be  umieceuary  to  give  it.     But  as  upon  very 

fuU  oonfideratico,  I  have  made  up  mj^  mind  it  may  be  of  >ti^ 

^that  the  parties  may  know  my  opinion,  in  cafe' they  think  fit  to 

.xevive  it*    Tl^e  caufe  arifes  t|pon  the  will  of  B.  who  fuppofed 

^berfelf  10  be  married  to  T.  Z.  with  whom  (he  had  ccieVated  a 

'marrijige^  ^   It  now  appears  that  he  was  a  married  man  ac  duiK 

tune;  therefore  fli<s  is  in*fa£k  a  fin^e  woman/  and  it  was  a 

.g^ofs  fraiid  as  to  ber«    She  made  her  will  in  execution  of  the 

Jpon^c  g^yen  to  her  by  the  articles,  executed j>revioufly  to  the 

/iippo/ea.raarfi»e,  and  not  awajre  that  ihe  was  a  fin^ple  woman.t 

;upcm  tW  will  tbe  qtteiliqns  arife.    The  queftion  is^  wheth^ 

J  this  legacy  of  i5pL  is  or  is  not  a  legacy  which  this.maa  <^ 

(«)  Sherii'jv,^^Gn^ppf^4  An)«  CC^^s,  .  («).KenlieU  v.  Ahboi^ 4  VtC 
Jun^CC.Soa. 
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claiqv  ander  the  circuihftiuice$»  that  it  is  givc^n  to  him  as  the 
hu(band^  pf  the  teftatrix,  though  he  does  not  poflefs  that  c\A^ 
r^der  i    (^thought  it  a  cafe  rather  novel,  in  its  circumltantei^ 
and  that  fqar^ely  has  afforded  anjr  decifion  in  the  law  of  Eng^ 
land^  though  t1|^e  are  fome  diOa  in  the  civil  law,  which  feem 
to  bear  upon  thb  point.    The  paflage  in  the  digt^Jt^  is  falfam 
caufam  legata  nen  okdli  verius  efi^  quia  ratio  teganiii  legato  non 
coaret :  Jed  pterumqu^  doli  exceptio  locum  babebit^  R  prehetUr 
aliiis  Ugaturus  nonfu)^  [b^    The  meaning  is,  that- a  &He 
reafon  given  for  the  legacy,  is  not  of  itfelf  fumctent  to  deftrof 
it :  but  there  muft  be  aa  e^d^ption  of  anv  fraud  pra£tifed ;  from 
which  it  maf  be  prefumed»  the  perfon  gtving  thie  legacjr  wouU 
not  if  that  fraud  had  been  known  to  him,  have  given  it.    That 
from  a  book  of  great  authority  fi^Mis  to  be  the  principle  of  the 
civil  law.     The  queftion  is,  whether,  according"  to  the  law  of 
Englandy  that  can  apply  to  a  cafe  liki^  the  prefent  f  and  whedier 
the  law  will  permit  a  man,  who  obtains  a  legacy  in  fuch  a 
manner,  to  have  the  benefit  of  it  ?  I  have  not  been  able  to  find 
any  thing  that  bears  any  very  decifive  analogy  to  this :  but 
upon  general  principles  1 4un  of  opinion  it  wouM  be  a  violation 
of  every  rule  which  ought  to  prevail  as  to  th^  intention  of  a 
deceafed  perfon,  if.  I  (hould  permit  a  man,  availing  hto^lf  of 
that  charaAer  of  hufband  of  the  teftatrix,  and  to  whom  in  that 
chaia£ter  a  lega^  is  given,  to  take  anv  part  of  the  eftate  of  a 
perfon  whom  he  fo  grofsly  abufed ;  and  who  muft  be  taken  ta 
have  a£led  upon  the  duty  imppfed  upon  her  in  that  relative 
character.     I  deflre  to  be  underftood  not  to  determine  that, 
where  fi'om  circumftances  not  moving  from  the  legateie  himfelf, 
the  defcrtptioh  is  inapplicable,^  as  where  a  perfon  is  fuppofed  to 
be  a  child  of  the  teftator,  and  frofi^  motives  of  love  andaffedion 
to  that  child,  fuppodng  it  his  own,  he  has  given  a  legacy  to  tt» 
and  it  afterwards  turns  out,  that  he  was  impofed  upon,  a^nd  the 
chifd  was  not  his  own,  I  am  not  difpofed  by  any  means  to 
determine  that  the  provifion  for  that  child  ihould  totally  fiatil ; 
for  dircu^ftances  of  perfonal  aSeftioo  to  the  chitld  might  Bux 
with  it,  and  Which  might  intltle  him,  though  he  might  not  fill 
that  chara4Ser  in  which  the  legacy  is  given.     My  decifion^ 
therefore,  totally  avoids  futh  a  point,     mither  would  I  have 
it  underftood,  that  if  a  teftat9r  in  confequenc|:  of  fuppofed 
afieditonate  condu&  of  his  wife,  being  deceived^  by  her,  givea 
her  a  legacy;  as  to  his  cba/h  yixit^  ejiridenceof  her  vtolatioii 
of  her  marriage  vow,  could  be  given  in  eviden^se  againft  that* 
It  would  open  too  wide  a  field.     But  this  decifon  fteers  e^ear 
of  that  {k>:nt.     Thii  is  a  legacv  to  her  fuppofei  huibahd^  and 
under  that  name.     He  was  the  nuiband  of  another  9crfoiH    Ha 

f()  Book  XXXV.  tit«  1,1.  7a,  S.  ^« 
H  2 
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Jbad  certainly  done  this  lady  the  groflcft  injury  a  na^n  can  do  to 
a  woman,  and  I  am  called  upon  now:  to  determine,  whether  the 
law  of  England  will  permit  this  legacy  tp  be  claimed  by  himw 
Under  thefe  circumftances  I  am  warranted  to  make  a  precedent^ 
gnd  to  determine,  /A^/  wherever  a  legacy  is  given  to  aferfm^^ 
under  a  particular  charaStcTy  which  he  hasfalfely  ajfumed^  and 
which  alone  can  bejuppofed  the  motive  cfthe  bounty.^  the  law  will 
not  permit  him  to  avail  himfelf  of  it^  and  therefore  he. cannot 
demand  this  legacy.  A  ca|e  ibmething  IiJc;e.  this  occurred 
lately,  which  took  up  fo  much  time  before  the  Lords  Com^ 
miiEoners,  .upon  an  at)plication  for  a  writ  de  ventre  inJpiciendQ 
againft  a  woman  who  had  lived  with  Mr.  F.  and  h^d  made 
him  believe  that  ihe  had  been  brought  to  bed  of  fe.veral  children^ 
which  he  was  weak  enough  to  fuppofe  his  own»  It  wa$  not  m 
queftipn  whether  they  were  his  children,  for  if  fo^  I  do  not 
apprehend^  the  decree  would  have  been  fuch  as  it  was.  But 
there  were  no  fuch  children.  She  had  ihe wn  bim  children  a$ 
hers,  which  were  not  hers,  and  he  gave  legacies  to  them  a^her 
children  by  him.  It  was  held  th^t  they  were  not  intitled^. 
[Ex  parte  ff^altopy,  4.  Bro^  Cp.  90.]  There  two^  things  were 
wanting  j  the  teltator  was  not  merely  deceived  as  to  their  being: 
his  children^  but  he  was  deceived-  as  to  the  other  ingredient  o£ 
jhe  charadter  in  whijch  he  ggve  them  the  le^cies,.  for  they  were- 
not  the  children  of  that  woman.  Therefore  upon  tl^  principle 
I  have  mentioned  from  the  digejiy  and  that  ought  to  govern 
courts  of  juftice,.  I  am  of  opinion  this  legacy  could  not.be 
claithed.**         ' 

The  word  '^children,r' bearing  a  co-exten(ive  meaning  with 
**  iflue/'  may  comprehend  under  its  general  import  grands 
cbiUreny  great  grand-children^.  fc9*r.  and  for  the  fame  reafon  a 
h^queft  to  grand-children  may  embrace  great  grand»-children9. 
&c.  though  it  feems  that  this  conftru£lion  is  only  given  tgi 
thofe  words  uppfi  the  authority  of  the  general  intention,  and^ 
nt  res  mag  is  valeat  quam  per  eat.     Thus  in  a  cafe  where — 

{c)  J.  in  1695,  made  a  voluntary  fettlement^,  and  limiting, 
th^*  real  eftate  to  himfelf  for  life,  remainder  to  truftees  for 
jjoo  years,  to  raife  n^oney  for  payment  of  his  debts,  remainder 
to  his  nephew  yohn^  for  life,  remainder  to  truftees  to  preferve 
contingent  remainders,  remainder  to  chq  hrft  and  every  othec 
fon  of  John^  in  tail  male,  remainder  over  in  default  of  fuch- 
heirs  nule  to  four  perfons,  (three  of  whom  were  his  flfters,  an4 
tlie  fourth  a  daughter  of  a  deceafed  brother)  and  their  heirs,  ia 
truft,  that  they  or  the  furvivor,  or  heir  of  fuch  furvivor  fhoutd 
fell  the  premifes^  as  foon  as  convenient,  and  divide  the  nfioney: 

•     «',«■  I  * 

{c)  Wyth'v.  Blackmaiir,.i'Vcf,  x9€^reportedin  Ambi..p.  55S»ibjf  ther 
•amcs  of  Wythe  «i;,'l:hurlft9n.  '      , 
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together  with  the  mefne  profits,  equally  between  them,  naming 
them  particularly,  or  the  rcfpedive  iffues  rf  their  bodies,  in 
cafe  thev,  or  any  of  them,  ihould  happen  to  be  dead  at  the 
time  of  iuch  fiiilure  of  ifiTue  male  of  yohn^  (bare  and  (hare  alike, 
iriz.  to  each  of  them,  or  their  refpedlive  children,  one  fourth 
part  thereof :  provided  that  if  any  of  them  (hould  happen  to  be 
dead  without  iflue,  when  there  (hould  be  fuch  a  failure  oFiflue 
of  yohn^  then  to  be  equally  divided  among^he  furvivors  or  their 
rc(pe«£Kve  children,  in  cafe  any  of  them  alfo  fhould  be  dead^ 
leaving  iffue  of  their  bodies.  After  the  teftator's  death,  hii 
nephew  yebn^  then  but  eight  years  old,  enjoyed  the  eftatej 
which  came  into  pofTeffion  upon  the  debts  being  paid  off,  till 
1744,  when  he  died  without  ilTue  :^  at  whofe  death  none  of  thi 
four  perfons  were  living;  the  niece  having  died  without  iflue-t 
but  of  the  three  fifters;  by  C.  there  were  children  then  Hviiig^; 
fey  W.  chiJdren  and  great  grand-children ;  by  B,  there  were 
only  grand-children,  and  no  children  then  living.  The  bill 
was  brought  by  the  furviving  children  of  C  and  fF'.  to  have 
the  whole  divided  into  moieties,  in  exclufion  of  the  grand^^ 
children  of  B.  and  of  the  great  grand-children  of  IF.  And  by 
Lord  Ifardwtckey  C.  "  This  is  a  very  particular  cafe,  and  ah 
extraordinar}  limitation  and  difpofition  of  a  real  eftate  :  but  the 
court  muft  omke  fiich  a  conilmdlion  as  appears  agreeable  to  the  in-^ 
tent  of  the  donor  and  creator  of  this  truft;  Whatever  doubt  there 
may  be  on  this  cafe,  whether  to  betaken  as  real  or  perfonal,  (of 
which  I  have  great  doubt)  yet  as  ail  parties  fiibmit  to  have  it 
cbniideredas  perfonal  eftate,  not  of  the  original  donor,  but  of  the 
refpeflive  perfons  who  were  to  take  under  him,  and  as  it  is  for 
the  intercft  of  the  defendants  the  infants  to  have  if  fo'  taken  : 
and  as  it  will  rather  tend  to  fupport  my  opinion,  even  though 
any  other  ihould  take  It  as  real ;  I  will  confider  it  as  money. 
The  firft  queftion  is,  whether  thefc  children  of  two  of  the 
fifters  are  intitled  to  have  the  whole  of  this  eftate  divided  into 
two  (bares  among  them  ?  or  whether  the  grand-children  of. 
the  othcry  and  the  great  grand-children  are  intitled  to  a  ihar^ 
with  them?  whfch  will  turn  principally  on  the  conftrucftion  of 
.  iitt  words  tffue  and  ehiidren^  in  this  declaration  of  truft.  Whe* 
Cher  ijfue  is  to  be  reftralned  and  abridged  by  children^  or  chit- 
drift  enlarged  and  extended  by  iJfue.  To  pave  the  way  for  the 
conftrudion  of  this  truft,  his  intention  fo  far  as  it  can  ht 
colle6bed,  muft  be  confidered.  And  firft,  it  arifes  clearly,  that 
though  be  might  have  in  view  and  expe(St;atIon  that  this  truft 
might  be  executed  at  no  great  diftance  of  time  ;  he  had  in  viewf 
affo;  that  it  might  rife  and  take  efteS  at  a  very  great  diftance  3; 
by  the  limitations  to  the  fons  of  J^hn^  continmng  feveral  years^ 
fo  that  there  might  be  no  poflibility  of  thefe  fifters  being  then 
living,  as  appears  tteoughoiit  the  whoie,  and) ihould  not  there* 
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Ibra  be  confined  to  a  fpeedy  fiilure  of  ifliie  mate.    His  mxt 
general  intent  was  dearly^  after  fitilure  of  the  iflue  male,  and 
thefe  remainders  taking  j^ace,  to  make  a  proviiion  not  only  for 
the  fifterS)  if  livings  but  for  the  feveral  ftocks  and  branches  out 
^f  this  truft;  if  the  oonftru^lion  for  the  defencbnts  prevail,  it 
anfwers  that  intent ;  whereas  that  for  the  plaintifF$  narrows  it 
to  the  children  of  the  ilfters,  and  if  the  failure  (bould  happen  at 
the  end  of  too  years,  #hen  the  fitters  and  alV  their  children  are 
dead,  all  their  defcendants  would  be  thereby  cut  out,  and  tb« 
truft  would  refult  to  the  heir  at  law,  which  would  certainly  be 
contrary  to  the  intention  to  provide  for  their  ftocks:  then 
ttonfideti  how  the  words  are  capable  of  a  conftru<Elion  to  anfwer 
this  intention.     If  it  refted  on  the  word  i^Ufy  theie  is  no'doubt^ 
being  a  defcription  taking  In  all  ijfws  tn  infinitum ;  although 
not  m  notion  of  law  as  eibtes  tail,  but  as  purchafes  by  defcrtp* 
fion,  being  i0ue  of  the  body  i  and  there  is  no  difficulty  in  the 
thing,  the  divifion  being  very  eafy  and  natural  among  them. 
The  great  objedion  to  this  is  from  videUcei^ '  that  being  an 
explanatory  claufe,  it  reftratns  ijfut  to  children ;  -but  that  was  not 
the  donor's  meaning,  which  was,  as  faid  for  the  defendants,  prin» 
cipallytoexplain  the  (bares  thereby ;  althoughhemightmfean  both. 
A  dimculty  might  have  occurred  to  thedrawer,  that  one  mi^ht  die^ 
Isaving  three  or  four  children  or  grauJ-chlldreu,  who  mi^t  be 
conftrued  to  conie  in  per  capita^  to  ha  ve  equal  ibares  of  the  whole 
^th  the  furviving  fifters)  to  avoid  which  doubt  he  explains^ 
that  the  iffue  or  children  of  the  deceafed  fhould  take  oiilv  the 
Ibare  of  the  dece&fed.    In  lf^iU*s  cafe,  6  Co,  and  in  Bena.  30, 
'It  is  fettled,  that  children  bear  a  eo^extenfive  fenfe  with  iffue. 
Then  why  ihould  n^ti  the  court  take  thi^s  to  be  fo,  if  it  more 
fully  anfwers  the  intention  of  the  donor  who  created  this  truft^ 
which  might  take  eSeSt  at  a  diftance  of  time  .^  But  the  provifo 
is  decifive,  under  .which  the  pUintiflfs  claim  and  muft  bring 
themfelves  within  the  contingency  put  there,  which  not  having 
liappenedyas  B.  leavinggrand^children  living,  did  not  die  with- 
out iffue,  it  cannot  be  divided  into  two  fliares  only ;  for  the 
death  of  the  niece  without  iffue,  will  only  warrant  a  dtvifioti 
into  thirds:  and  the  donor  underftood,  when  a  perfon  is  dead 
without  iffue ;  fiar  by  £iilure  of  iffue  male  of  Jobn^  he  meant 
failure  of  descendants  of  his  body  generally,  not  of  fons  and 
children  only^  and  has  ufed  the  words  in  the  fame  fenfe.    Here 
Iffke  and  children  are  again  ufed  in  a  general  collective  fenfe  in 
infimtumf    According  to  the  auihorities,  grand-ohildren  and 
great  grand«chiidien,  are  all  children^  and; come  within  that  to 
certain  purpofes*    And  in  a  f^ern^  J06  (d)^  it  is  iaidinthe 
^onclufipn,  that  it  is  allowed  by  aU»  if  f)0  children  ari^  in  bcing,^ 

^4)  Ctoeke  v.  Broekeingf  b^* 
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grand-children  ^mwM  cone  ja  under  tile  wofd  cUUnrnf  and 
mav  be  thereby  defcribed,  which  biiifficient  £ar  the  prefeot  piuv 
poie.     T4iis  nukes  the  cofiftni&ion  confiftent  with  thedonQrif 
intent  to  provide  Uk  the  exeetition  of  the  triift  it  a  diftance  of 
time,  and  for  the  ie?eral  ftocks,  who  would  be  ttnprovided  fiif» 
if  reftrained.     An  inconveni^ce  is  .ui^d«  ftom  its  beiw  to 
be  divided  among  a  great  ninnber,  fpUtting  the  ptopercjr  which 
may  not  be  for  .their  advantage,  nor  according  to  the  donor's 
meaning.    He  has  made  a  ^rovifion  for  fucfa  right  of  reprefen- 
tation»  as  the  ftatute  $f  di/hrUmtiw  allows  among  eoUaterals, 
brothers  and  fifters  children,  confidering  the  fiftei»  and  niece  as 
collatenl  among  themielv«^  {aa  rkty  were}^  and  it  has  been 
held  brothers  and  fifters  of  the  inceftate;  Bat  that  objeftion 
holds  not  on  the  foot  of  the  intent,  which  lets  in  the  niece  and 
her  cbildro),  going  one  degree  bejrond  the  right  of  reprefen- 
tation   allowed  by  the  ftatute,  by  which  gcaod-chiMren  of 
brothers  or  i&tx%  are  excluded.     J&ut  the  qaeftion  here  is,  not 
of  the  perfonal  eftate  of  the  donor,  but  of  thofe  who  were  to 
^ke  under  it;  and  then  not  to  be  confidered  on  the  foot  of  a 
Gollateral,  hot  lineal  fucceflion,  which  may  go  ad  inimtmm ;  for 
according  to  the  firft  claufe  of  the  ftatute  all  the  ttocks  are  to 
ijftke,  and  the  nrprefentation  to  go  on  ^  faff  cuiquijure  to  the 
great  grandchildren  neprefiBO^og  tJ^cir  reTpe^Uve  parents,  and 
io  not  more  incopyenient  than  in  odes  arUing  cm  that  ftatute. 
The  word  cbiidrim^  tberdbre  muft  be  explamed  and  extended 
10  iffiu^  and  if  the  gnuxUchUdren  prev^l)  then  the  treat  grand* 
children  mnft  he  let  in*    fiat  the  Aueftion  is,  whether  they 
ftouU  take  pir  capita j  or  perjihfij  r  But  the  axithorjty  of  the 
fettlement  has  (hewn  in  what  manner;  per  /Krpes  as  to  the 
ftock*  viz.  that  which  would  have  belongol  to  each  ^er  if  liv«- 
ing,  to  go  to  their  refpt^veifliiesy  but  to  be  divided /^ir^A^'to, 
among  themfel ves,  as  according  to  the  ftatute  of  diftributioQ  in 
Jineal  fucceflion*     Nor  is  there  any  objedion  or  ix^convenieoce 
from  their  taking  per  capita^  and  perjiirpes  at  the  iame  tifne.*' 
Again-* 

(e)  H.  M.  having  four  daughters,  by  his  will  in  I754f 
gave  certain  freehold  and  copyhold  eftates»  and.  a  quarter  part 
of  the  refidue  of  his  perfonal,  to  his  daughter  B.  M.  for  lifcy 
remainder  to  all  the  ichildren  of  her  bodyvnoth  fons  and  daugb* 
ters,  equally  to  be  diyided  amon^  them  as  tenants  in  common^ 
and  to  their  feveral  and  refpe^^we  heirs,  with  benefit  of  fur* 
vivorfhipt  in^c&fe  any ^xhe  fons idyjnff  under  Zi,  or  dau||hters 
before  2f;  or  niarriagQ^  and  in  denim  of  fuch  ifltie,  th<|n  to 
and  among  all  his  other  daugfatem  that  fliould  be  living.^  the 
lime  jof  the  death  and  i^}iit.  of  iffne^  of  his  daughter  J|;  Mm 

/e)  'GiAt'u,  Bennett*  AmU,  .^li; 

H4 


I04  Ehfcriptioh  of  Legmees.       [Chap.  IV. 

and  the  ihiid'^  ehUdnn  ef  hh  stbrrdaagbitrs  as  JbmUtkm 
iapfsm  to  iedsadj  as  tenants  in  common  in  lee>*fii|Bpie.  But 
he  declared  that  the  children  o£  any  of  his  deceafiul  daughters, 
flioukl  only  have  th^.  aaodier's  fliare  divided  among  them. 
And  if  there  flxould  be  none  of  his  other  daughters,  nor  anjr 
iffue  of  his  other  daughters  then'  living,  he  then  direiSed  tfaaf 
die  pfemtfes  Ihould  go  to  his  own  right  heirs,  J3.  M.  died 
in  the  year  1762,  without  iSiie.  C  G.  one  of  her  fifters» 
died  ini  her  life-time,  leaving  two  grand^children,  but  no  chil<^ 
dren  living  at  the  death  of  B.  M.  M.  B.  another  fifter,  fur^ 
vived  B.  M. ;  and  E.  P.  another  fifter,  died  before  B.  M. 
leaving  two  children,  who  were  alive  at  B.  J//s  deceafe.* 
Queftion,  whether,  according  to  the  true  conflrudion  of  the 
will,  the  limitation  over,  upon  the  death  of  B.  M.  without 
ifluey  was  to  be  confined  to  the  furviving  fitter,  and  the  chiU 
dren  of  the  deceafed  fifter,  in  the  ftriA  fenfe  of  the  word  ehiU 
dren,  or  whether  it  comprehended  the  grand-chiUrea  of  C  G. 
flie  having  no  children  living  at  £.Jf/s  death?  And  it  was 
infifted  for  the  grand«^faildren,  that  the  word,  ^^  Children,*' 
fiiould  extend  to  grand-children,  where  there  were  no  perfbns 
to^anfwer  the  defcription  of  children,  and  that  the  teflatoft 
meant  to  let  in  the  grand-children,  having  ufed  the  Wiordy 
*'*  iffue^^  as  fynoiiimous  with  children,  and  the  laft  cafe  .-va^ 
cited  as  an  authority,  *  And  Lord  Northingun^  C.  was  clearly 
of  the  fame  opinion,  •apd  declared,  though  he  permitted  a  few 
days  to  elapfe  before  he  made  the  decree,  that  he  did  not  do  fo 
from  any  iomht  in  his  mind,  *  bat  from  a  defire  to  look  into  the 
cafe  cited;,  which  he  £iid  wasdiredly  in  point  ;"~-And  in  anodier 
pafo— 

•  {f)  Af\>y  his  will  gave  inter  alia^  the  following  legacies,, 
^^  I  give*tinto  the  children  of  fyiUiam  ffuater^  late  of,  &c,  that  is 
to  fay  to  captain  John  Hunter  of,  &c.  2000L  and  to  his  i£ue^ 
to  his  fitters,  or  their  iflue,  ioooL  each,  ^iz.  the  ifiue  of  his 
lifter  Mable^  deceafed ;  Mrs.  Elizabeth  Holt^  wife  of  John 
Holt^  efq.  now  of,  &c. :  if  Mr.  Holt  fliould  furvive  her,  I  will 
that  he  have  the  intereft  of  that  fliare  for  life,  at  his  death,  to 
the  furviving  children  of  the  faid  fVilliam  Hunter :  Mrs. 
Mary  Davenport^  Vfife  to  the  rev.  Mr.  Davenport^  in,'6ec, 
and  to  Mrs.  Kfi/ana -JSixpn^  wife  to  Mr,  i>/4rdif,  ptrinter,  in,  &c* 
the  whole  fum  to  the  faid  Captain  John  Hunter,  and  his  tfiue^ 
and  to  his  lifters,  and  their  ifiue,  amounting  to  6000K  ;  if  any 
lapfey  to  be  divided  among  the  furvivors/'  Elizabeth  Holty 
having  furvived;  her  hutt>aod,  died  without  ifiues  in.  Mu'ch 
.1788,  before  the  t^ftator,  who  died  in  April,  1791.  Rofana 
fXix^ni^  ix^A.  i^  March,  1789,  leaving  one  child  bj  her  ficft 
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inarriage^  and  four  .by  ber.feconiL.  And  one  of  the  qnefliom 
was,  whether  thofe  children,  at  the  grancUchildren  of  IVUliam 
HunUVy  were  intitled  t^  a  ihare  of  E.  Holt^s  legacy  of  lOOoL 
(hough  not  the  children  of  William  Hunter^  in  the  ftrid  aud' 
Kteral  fenfeof  the  v^ord?  And  Hc^  Mafter  of  the  Rsllsy  ^*  Upoa 
jthe  beft  conftrudlion  that  I  can  put  upon  this  blind  claufe,  it 
is  clear,  that  when  the  ^teftator  fpeaks  of  the  children  of 
William  HunUr^  explaining  that  afterwards  to  mean  them  ^nd 
their  iflue,  he  meant,  that  if  any  of  them  ihould  be  dead« 
their  children  are  perfome  defignata^  to  ftaod  in  their  place. 
The  word,  ^  Children,'  certainly  would  not  mean  .grand-* 
children,  unlets  the  parent  of  thofe  grai^d-^children,  who  is  the 
^jedl  of  that  defcription,  is  dead,  but  it  is  plain,  he  meam: 
to  embrace  ilTue  beyond  the  firft  generation.  It  is  bki. 
that  where  he  mentions  the  furviving  children  of  JViUtam 
Hunter y  he  muft  n^an  children  ftri£tly:  but  upon  the  latter 
part  of  the  claufe  it  is  perfectly  plain,  he  meant Juft  what  he 
did  before  v  *  The  whole  fum  to  the  faid  Captain  John  Hunter^ 
and  his  iflue,  and  to  his  fifters,  and  their,  iiTue,  amounting  i#^ 
fix  thouiand  pounds ;  if  any  lapfe,  to  be  divided  among  the  fur<» 
vivors  '*  the  furvivors  of  whom  ?'  of  all  thofe  perfons  to  whom 
he  had  given  it.  By  *  Children,',  he  means  the  defcendants. 
Where  be  fpeaksof  furviving  children,  he  means  children,  as 
he  meant  before.  The  other  conftrufkion  would  inirolve  this 
abfurdity,  that  ii  none  of  the  children  had  furviyed  Mrs.  Holi^ 
he  would  have  died  inteftate,  a  conftru^lion  the  court  always 
luideavours  to  avoid.  I  found  myfelf  upon  tbefe  words,  <^  the 
whole  fum  to  (he  faid  Captain  "John  Hunter^  and  his  iflTue, 
;ind  to  his  fifters,  and  their  iflue,  &c."  The  decree,  therefore, 
was  in  fevour  of  the  grand-children. 

(g)  T,  having  feveral  grand-children,  and  great  grand-^hil* 
diren,  bequeathed  to  L.  N.  and  her  fifter  Mrs*  H.  (two  of 
hex  grand-children,)  lool.  each,  to  buy  rings,  and  dire^ed  her 
executpr  to  give  the  refidue  of  her  perfon^il  eftate,  to  fuch  per<* 
fens,  and  in  fuch.  manner,  as  fhe  by  writing,  under  her  hand, 
ihould  appoint.  By  a  codicil,  ihe  gave  legacies  to  feveral  oif 
her  great-grandchildren,  and  to  Lady  D,  the  widow  of  her 
grandibn.  She  alio  dire<^d  that  the  lOol.  giveifto  L.  N.  and 
Mrs.  H.  fhould  be  paid  out  of  her  effects,  in  Ireland,  and  gave 
t».  Mife/f.  (who  was  her  great-grand-daughter^)  her  Indian 
ikrcea,  with. all  her  china,  in  Loiulon  :  and  in  another  part  of 
ber  codicil,  fhe  gave  the  china  in  a  imatl  Indian  trunk,  &c.  t<y 
her  graruUdau^Ur^  Miis  H.  And  if  her  efFe(5ls  (hould  be 
more  than  fufficienc  to  apfwer  what  &e  had  given,  fhe  defired 
tba|t  they  oiight  be  divided  amang  ber  grandchildren^  named 

fg/  VnWirv.  Lady  IKIUmi,  AM.  (oj. 
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therein.  Two  of  the  qtielKom  were,  whether  the  great  grand- 
chtUrett  fbould  take  a  (bure  of  the  refidue^  under  the  defcrtb- 
tion  of  grand-children  ?  And  whether  Lady  2>.  who  was  only 
a  grand-child,  by  marriage^  fliould  take  under  that  defcription  f 
As  to  the  firft,  hoxAHenley/^.  &id,  ihsLtgrand^ehiUren  was  a  word 
of  lar^e  extent^  and  in  cx>niRioa  parlance  took  irt  every  body 
defcended  from  the  teftator,  and  would  have  that  effe^,  unlets 
the  intention  appeared  to  the  contrary.  In  this  cafe,  flie  had 
called  the  great-grand-daughter  Mt^  H.  by  the  description  of 
grand<»daughter,  which  was  decifive  of  the  queftibn.  As  to  the 
Acond  queftion,  he  obferved,  that  there  was  no  colour  to  far 
Iftdy  X>.  was  to  be  confldered  as  a  grand-child,  fhe  being  k) 
l^  marriage  only,  and  the  teflatrix  meant  fuch  as  were  her 
grand-children  by  blood. 

'  Although  it  1^  clear,  from  the  authorities  laft  ftated,  that 
grand^children,  &c.  may  claim*  under  a  bequeft  to  children^ 
ahd  great  grand-children,  fcc.  under  the  defcription  of  grand* 
children ;  yet»  as  this  conftru^Kop  is  merely  allowed  to  eflFeduate 
cte  intention  of  teftators,} f  there  be  anjr  perfon  who  can  literally 
anfwer  the  terms  of  the  bequeft,  grand-children,  great-grand- 
children,  and  relations  in  a  more  remote  degree  will  be  tK-* 
eluded*     Thus  in  a  cafe  where-*- 

(h)  J.  bequeathed  150CI.  to  truftees,  in  truft  to  allow  A.  C^ 
a  maintenance  out  of  the  profits  during  her  hulband's  life, 
with  a  power  for  A,  C,  to  difpofe  of  the  principal^  if  her  huf- 
band  died  before  her,  but  if  he  was  the  furvivor,  then  He 
diredted  the  money  to  go  among  her  fifter's  children,  as  ihe 
fliould  advtfe.  A.  C.  |)i^  in  th^  life  of  her  huftand,  having 
only  one  fitter  (?•  and  *#  itheut  giving  any  advice  or  drreiflionsv 
as. to  the  1500I.  G.  had  only  one  child'  living  at  the  death  of 
A.  C.  but  had  five^other  children  living  at  the  teftator^s  death^ 
who  feverally  died  inteftate,  fome  of  them  leaving  children. 
The  queftions  were,  whether  the  only  child  of  &\  living  at 
A.  C's  death,  (hoiild  have  the  whole  1500I.?  or  whether  the 
adminiftrators  of  the  dead  children  were  intitled  to  (hares  of  it? 
or  whether  the  grand-children,  v/s,  the  children  of  the  dead 
children,  had  not  that  right  f  And  Lord  yefferiet^  C«  decreed 
the  1500L  to  be  divided  between  the  oniy  child  of  G*  living 
at  the  death  of  A.  C  and  fuch  of  the  grandchildren  as  were 
living  at  that  time.  But  upon  a  re-hearing  before  the  Lordt 
Commiffionersy  they  decided  in  favour  of  the  only  child  of  G« 
who  was  living  at  the  death  of  ^.  C.  and  faid,  the  only  difficulty 
in  the  cafe  was  the  word,  ^^  Children,^*  and  there  was  but  one 
child,  and  were  clearly  of  opinion,  that  yvhere  the  devifc  was 
to  ^^  obiidren,'^  grand-ckildfen  cduld  not  uke  with  the  chiU 

-  Pfj  Crookc 'V^*  BDooktlDgi  9  VerA«  i^., 


Cliap.  IV.]      Ikftriptlon  of  Legatees.  107 

dreiv    But  tkejr  Emitted,  thftt  if  there  had  been  no  chHd,  the  \ 
graiid'-chiUren  might  h^tve  taken  under  the  bequeft  to  children. 
Again— 

(i)  M.  F.  by  his  will^  tnade  the  following  difpofition^  **  I 
{ive  to  nw  wife,  T.  F.  the  intereft: and  dividends  of  .5000I.  4. 
per  cent.  6ank  Annuities,  for  the  term  of  her  natural  iife^  which 
5000L  I  dired  0iaU  becontinued  in  the  fame  ftock,  and  th^n  to  be 
ftiared  equally^  (hare  and  fhare  alike  to  my  children  ^mc  ihall 
be  then  living.     Aifo  I  giv.e  to  my  aforefaid  wife,  my  kale- 
hold  houfe  and  premifes,  now  in  my  poiTeflion,  in  the  parifh  of. 
Ice.  (or  the  term  of  her  natural  life,  and  then  to  be  lettothft 
beft  advantage,  during  the  time  ot  the  Icafe  to  come,  and  the 
fieat  produce  thereof  to  be  equaily  placed  in  the  ftocks,  for  the 
benefit  of  my  children  that  (hall  be  then  living,  equally,  ihare 
and  fliare  alike."  The  teftator  at  his  death,  left  his  widow  fur- 
viving  him,  alfo  four  daughters,  B.  C.  />.  and  E.  all  married, 
and  having  children.     B.  had  two  children,  one  of  whom  F. 
having  attained  21,  and  married,  died  in  1792.     B.  died  ia^ 
1794,^  and  the  teftator's  widow  in  1797,  leaving  her  other 
three   daughters  furviving :    and  one    of  the  queftions   was, 
whether,  as  B.  died  before  the  te(lator*s  widow,  her  furviving 
child,  the  grand*child  of  the  teftator,  could  claim  any  part  of 
the  500CI.  4  per  cent.  Bank  Annuities,  andany  of  the  produce 
of  the  leafehold  houfe  and  premifes,  given  to  the  ebildnn  of 
the  teftator,  wba  might  be  living  at  his  wife's  death,  there 
being  children  properly  anfwering  the  defcription  at  th6  laft 
mentioned  period  i    And  the  Maftir  of  the  Rolls  determined 
that  the  grand-child  was  not  intitled  tq  a  fliare  of  the  above 
property,  with  the  furviving  children  of  the  teftator,  and  iaid, 
^  that  children  may  mean  grand-children,  where  there  can  be 
no  other  conftru£tion,  but  not  otherwife/' 

The*  term  "  iffue,"  is  of  very  extenflve  import,  and  whett 
ufed  as  a  word  of  purcfaafe,  will  comprife  every  one  who  can 
claim,  as  defcendants  from  or  through  the  perfon  to  whofe. 
iSue  the  bequeft  is  made.     Thus-*         . 

(i)  A.  bequeathed  •^  to  M.  D.  or  her  iflue,'*  a  legacy,  or 
l\xm  of  money.  M.D*  died  in  the  life  of  the  teftator,  leaving 
a  fon,  an  only  child,  and  two  grand^children,  the  children  of  a 
dteceaied  daughter.  The  qu^ions  were,  firft,  wbcther  the 
grand*cbildren  were  intitled  with,  the  fon,  and  if  fo,  fecondly, 
whether  they  ibould  take  per  capita^  or  perjtirfes  ?  And  by 
the  MaAer  if  the  Rolls f ' "  This  caufe  depends  intirely  upon 
the  conftrudion  of  tbefe  words,  <  to  M»  D.  or  her  iflua,*  t 
apprehend,  there  is  no  doubt,  that  the  word,  ^  iftiie,'  has 
^  veir  been  coniidered  as  embracing  other  objeds  than  children  1 
*  ■ 

fij  Reeve*  v.^rymer,  4  Vef*  Juo»CC«^$a.  fkj  pavenportVr 
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and  the  -only  remaining  queftion  is,  whether  they  are  to  take 
per  capita  or  per  Jlirpes,  It  was  contended^  that  though 
that  embraces  all,  they' (hall  not  take  per  capita 'j  .but  the 
fund  muft  be  divided  according  to  the  ftocks,*  from  which 
they  are  derived  ;  and  for  that  purpofe  fVythe  v.  Thurlftpn^^iy 
was  cited  as  a  deciGon  by  Lord  Hardwichy  that  under  fimilar 
yrords,  ^  iflu6'  was  held  to  comprehend  all  the  defcendants  ^ 
but  they  were  to  take  perjilrpes.  It  is  very  (hortly  reported 
by  Ambler ;  therefore  I  thought  it  neceflary  to  look  very  accu- 
rately into  the  regifter's  book »  from  which  I  ftaced  the  cafe^ 
when  this  caufe  came  on  before.  When  that  is  confidered,  the 
authority  of  that  cafe  does  not,  in  any  degree,  militate. againft 
tny  opinion ;  and  I  repeat  it,  that  it  may  not  be  fuppofed  Lord 
Hardwicke  meant  to  lay  down,  that  the  word,  ^  iffiiei'  would 
not  comprehend  all  the  defcendants,  and  that  they  would  not 
ail  take  either  as  joint-tenants  ,  or  if  the  words,  '  equally  to 
be  divided,*  were  added  as  tenants  in  common.  It  was  upon 
the  particular  words  of  that  cafe,  that  Lord  Hardwicke  confined 
the  diftribution  to  their  rights,  per  /iirpes.  That  cafe  was 
followed  by  Gale  v.  Bennef^  Amb.  68 1  (m)  \  in  which  Lord 
Northington  relied  much  upon  the  former  decifion.  In  thofe 
two  cafes  Lords  Hardwicke  and  Northington  were  of  opinion, 
that  all  the  i/Tue  Ihould  take  }  but  not  per  capitoy  but  per  fiirpes : 
but  thofe  determinations  arofe  from  the  peculiar  words  giving 
the  fund  firft  to  the  children,  then,  in  failure^of  all  ilfue,  over 
to  third  perfons.  That  leaves  the  queftion,  as  to  the  import 
ef  the  word  '  iffue,*  exa£tly,  as  if  thofe  cafes  were  not  deter- 
Cnined;  and  I  am  now  to  determine  upon  the  word  ^  ilTue.* 
When  ufed  as  a  word  of  purchafe,  it  has  always  been  confidered 
as  fynonimous  to,  and  the  fame  as,  '  defcendants  \*  and  who* 
ever  can  make  himfelf  out  a  defcendant  of  the  perfon,  to  whofe 
ifTue  thebequeft  is  made,  has  a  right  to  be  confidered  as  p^rfdna 
defi^nata  in  that  beqiieft.  The  very  cafe  occured  before.  Lord 
Thurlow ;  Butler  v.  IStratton^  3  Bro.  CC-  367  (n)y  where 
upon  the  word  *  equally,'  they  were  held  intitkd  in  com- 
mon j  therefore  I  nuift  fiippofe,  if  the  word  *  equally^ ,  had 
not  been  added,  they  would  have  taken  as  joint-tenants.  The 
t^ord  *  ifliie,*  therefore,  there  being  no  particular  words  in 
this  will,  as  there  were  in  the  two  cafes  before  Lord  Hard^ 
wide  and  Lord  Northingtony  embraces  all  the'  defcendants, 
4.nd  ks  there  are  no  words  of  feverance,  nor  any  thing  to  ihew 
he  meant  they  Ihould  take,  not  in  their  own  rights,  but  as  re-, 
prefenting  others,  the  fon  and  the  children  of  the  daughter 
mull  be  confldered  as  perfona  deftgnat^y  and  will  take  as  Joint* 
tenants." 
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Although  the  word»  **  iflbe/*  in  the  abftraft,  becorifidcred  a  '    . 
word  of  a  very  cxtenfiv'e  meaning,  yet  when  it  can  be  col]e6led  ; 
from  the  will,  that  the  teftato^  inuungit,  did  not  intend  that  it 
fliould  be  taken  in  its  common  acceptation,  the  im^rt  of  it   '. 
will  be  confined  to  the  obje(9s  intended  to  be  defined  by.  itj    | 
Thus,  .in  a  cafe  where — 

(o)  Lands  were  devifed  to  J.  H.  2tnd  M.  his  wife,  for  life* 
and  after  the  death  of  the  furvivor,  to  truftees,  to  felL  and 
apply  the  produce  among  all  and  every  the  ifTue,  child  or 
children,  male  or  female,  of  the  body  of  7«  H*  by  the  faid  Ji^^ 
his  wife  and  their  reprefent^ttives,  equally.  At  the  death  of 
the  furvivor  of  5^.  H.  and  M,  his  wife,  there  were  feveral  chil- 
dren living,  one  of  whom  having  furvived  the  teftatrix,  died 
in  the  life-time  of  the  furvivor  of  her  parents,  having  fi*ft  ' 
married  and  left  children,  and  her  hulband  adminiftered  to  her, 
claiming  in  her  right.  1  here  were  alfo  other  gfand-childreii 
©f  y.  H.  and  M,  his  wife,  who  claimed  ibares  of  the  bequeft, 
as  iffue  of  y.  H.  and  M.  Queftiony  which  clafs  of  claimants 
was  intitled  ?  And  the  Chancellor  thus  expreffed  himfelf,  **  If 
the  teftatrix  had  ufed  *  ifltie/  in  the  common  fenfe,  ail  th^ 
ifiue  o£  H.  and  his  wife,  would  have  been  intitled.  She  has 
defined  the  iflue  that  (hall  take,  a  child  or  children  of  J.  H: 
and  il/.^  which  I  (hould.  think  muft  be  thofe,  that  would  be 
intitled  to  take  at  the  time  of  her  death.  Thefi  the  poffibility 
of  its  coming  at  a  very  remote  period  occurred,  and  that  fome 
of  the  children,  who  might  be  capable  of  taking,  might  die  in  * 
the  life  of  their  parents,  and  then  fhe  throws  in  the  word^ 
*  reprefentatives.*  What  I  go  upon,  is,  that  I  think  \  iffue,* 
is  not  an  idle  worti,  it  qualifies  the  word,  *  reprefentatives/ 
She  explains  what  fhe  means  by  the  general  word  cfaildr^ii 
and  their  reprefentatives  being  *  iiTue.*    Again — 

{f)  A.  by  his  will  bequeathed  as  follows ;  **  Thirdly,  I  wiljk 
that  riiy  faid  truftee,  whom  I  do  appoint  my  fole  executor,  dp' 
within  three  months  aftel-  my  deceafe,  transfer  loool.  ftock  in 
the  public  funds,  commonly  ftilcd  the  ^  per  cents,  confoiidatedy 
to  each  of  my  relations,  hereafter  mentioned,  vi%.  to  X.  y.^j^i^^ 
and  M.  the  fons  and  daughter  of  Mr.  T.  Dlxm^  or  Dixon  and 
EltTOibtth  his  wife,  late  of  H^  in  the  county  of  C^  if  they  be- 
living  at  the  time  of  my  deceafe;  and  if  all  or  any  of  theili 
(kail  die  before  I  do,  then  I  wilt  that  the  lawful  iffue  of  every  , 
one  of  them,  fo  dying  before  me,  0iall  (hare  and  (hare  alike^ 
have  wd  enjoy  that  ibool.  ftock,  which  their  refpeiSlive  pa*- 
rents,  if  living,  would  have  had  arid  enjoyed..  Fourthly,  I  giv^ 
and  bequeath  unto  John^  the  fon  of  R.  Dixon^  or  Dixon^  late 
beer-brewer,  of  the  faid  city  of  C.  and  of  Elizabeth^  his  wife^ 

fitj  Horfepool  nf.  Watfon^  3  Vef.  Jun.  CC.  %%%.    (f)  Sibley  'V, 
ftiry,  f  yei.  Jiuw  CC.  5»». 
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joooL  ftock»>a8  aforefaid,  if  living  at  the  lime  of  my  deaths 
and  to  his  lawful  iffite^  fliare  and  (base  alike^  if  \iit  ite  pareni: 
ihould  then  be  dead.    Fifthly,  I  |;«re  and  bequeath  umo  my 
brother,  Mr«  J.  Grifhh^  20t.  fterlin|,  and  my  wearing  apparei, 
mndaUoanaaiiutty  ^50!.  a  year,  dunng  the  term  of  his  natural 
lifis,  10  be  paid  him^by  two  equal  half-yearly  payments  of  25L 
during  his  lifo< '  And  I  will  that  fi>  much  capital  fum  be  kept 
in  the  fan^  public  fund  of  3  per  cent*  confols,  tbat  the  dividend 
halfr yearly  thence  arifing^  will  regularly  and  conftantly  allow 
him  ^51.  fterling,  every  half  year  during  his  life,  and  I  will 
have  the  Arft  halN*yearly  payment  to  commence,  &c.    Sixthly, 
I  likewife  give  and  bequeath  to  my  brother-in-law,  G.  Ramfey^ 
'of,.&c.  1501.  ftock,  asaforefaid,  tor  mourning,  for  himfelfand 
Vrife.    Seventhly,  I  giv45  and  bequeath  to  each  lawful  iiTue, 
who  may  be  alive  at  the  time  of  my  death,  of  my  father's 
fifters,  whofc  names  were  Martha^   Mary  and  Rebecca^  and 
who  married  perfons  of  the  names  following,  &c.  to  each  of 
them,  1  fay,  then  living,  and  laijDful  iffue^  I  give  and  bequeath 
J4ol.  (lock,  asaforefaid.     £ighthly,  I  give  and  bequeath  to 
facboftbe  lawful  iffke^  and  alio  to  the  widow  of  the  late'rev.  7% 
Det^9  late  curate  of%  &c.  130L  ftock,  as  aforefaid,  tf  living 
at  my  deceafe.    Ninthly,  I  give  and  bequeath  to  each  of 'the 
fawful  ijue  of  Mr.  R,  Denfrn^  late  of,  &c.  who  may  be  living 
at  Ine  time  of  my  deceafe,  laol.  ftock,  91s  aforefaid.     Tenthly^ 
J  give  and  bequeath  to  Captain  vf.  GiUfj  of  the  royal  navy, 
and  /*,  his  wife,  and  likewife  to  each  of  their  children,  who  • 
may  be  living  at  the  time  of  my  deceafe,  140).  ftock,  as  afore« 
faid.    Eleventhly,  I  give  and  bequeath  to  Mrs.  C  iS^^tf,  the 
widow  of  the  late  xev.  J ^  Roddy  Rector  off  &c.   &nd  alfo  to 
each  of  her  daughters,  (naming  them,)  139I.  ftock,  as  afore- 
iatd,  to  each  who  (hall  be  living  at  the  time  of  my  deceafe, 
and  likewife  50L  ftock  to  Jo/tpb^  tht  (on  of  the  rev.  Mr. 
&om€rfc4ilis    and  F.  his  wife, ,  both  of   which  are  deceafed.. 
Twelfthly, .  I  give  and  bequeath  to  Mrs.  F.  Dayreily  the 
wife  of,  &c.   if  living  at  the  time  of  my  death,   130I.  ilock, 
as  aforeiaid.  .  Thirtecj^thly,    I    give  and  bequeath  to  MHa 
S.   $tub^y  the  particular  friend  of  my  .late  dearly  beloved 
ds^ughter,  who  now  lives  with,  &c.  400l.  ftock,  as  aforefaid, 
if  (he  be  living  at  the  time  of  my  deceafe.    Fourteenthly,  I 
;ive  aikl ,  bequeath  to  each  of  the  daughters  of  the  tev.  ^. 
\ibliy<^  my  truftee  and  executor,  who  (ball  be  Hying  at  the  tim« 
of  my  death,  i2ol.  ftock,  as  aforefaid.*^  The  queftions  were, 
what  perfons  the  teftator  meant  to  comprife  by  the  word, 
^  iiTue,^  for  it  feemed  that  if  it  extended  to  perfons  more  re« 
mote  than  children,  the  perfonal  eftate  would  be-  exhauftedi 
and  whether  the  legacies  of  ftock  were  or  not  fpecific  ?   And 
b  V  Lord  Eldon^  C,  ^  ^  I  have  not  the  leaft  doubt,  the  wBLvaI  intent 
tioA  ot  this  teftator,  was  to  give  fo'much  ftpck  as  he  fpecificaUjr 
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had  to'ptribns  under  the,  word,  'ifitie*    meaning  children* 
But  upon  tbe  aulhorities^  and  confldering  what  might  haVe 
bca^n  the  cafe,  if  be4iad  made  any  change  whatever  in  the  na* 
sure  of  the  {woperty,  it  is  extremely  difficult  to  put  any  otbet 
cpnftru&ion  upon  it,  as  a  judge,  than  that  which,  as  an  indi«^ 
vidual,  1  have  no  doubt  was  the  meaning.     The  teftator  con« 
templates  the  caf($  of  perfons,  of  whofe  exiftence   or  non* 
exi.ftesice  he  was  not  fure,  giving  to  them  in  tbe  firft  places 
and  if  they  (hould  not  be  living  at  the  time  of  his  deceafe,  he 
iiibftttutes  other  perfoits  in  their  place  \  and  upon  all  the  autho- 
rities it  muft  be  admitted,  that  if  in  the  third  daufe,  the  words 
*  refpe£tive  parents^*      were  not  inferted,  the  word^,  *  lawAii 
jfiue,'  muft  be  extended,  beyond  children.  He  gives  firft  lOOoK 
(lock,  fpcclfically :  ib  that  the  legacy  would  rail,  if  he  fliould 
fell  out  the  ftock  ;   though  nochins;  could  be  more  contrary 
to  his  a£iual  intention  than  that,  it  he  bad  fold  out  the  ftock, 
and  placed  the  money  upon  a  mortgage,  the  legacy  fliould  have 
failed.     I  have  no  doubt  in  private,  that  direffting  a  transfer  of 
ftock,  be  means  to  give  what  he  has ;  but  there  is  no  cafe  de» 
ciding)  that  it  is  fpecific,  without  ibmething  marking  the  fpe^ 
cific  thing,  the  very  corpus  \  without  defcribing  it  as  ftanding 
in  bis  name,  or  by  the  expreffion,  ^  my  ftock/  &c,  (q).    Here 
you  muft  deterflHine  each  legacy  to  be  fpecific,  before  you  can 
raife  the  argusient ;  if  it  is  admiiSble.     Unlefs  I  can  do  that^ 
unlefs  I  eauv  £iy,  his  intention  was,  that  the  legacy  ft&ould  foil, 
if  tbe  ftock  wa%  parted  with,  I  cannot  fay,  he  meant  the  one 
ojT  tlije  other,  becaufe  be  happened  to  have  fo  much  ftock  at  the 
of  the  will ;  for  otherwife  there  is  no  legal  ground  for 


that  GonftruAion.  In  the  claufe  I  have  already  referred  to,  it 
is  iair  to  put  the  ordinary  fenfe  upon  the  word  '  parent  /  vivs. 
&tber  or  mother  \  and  there  the  word  '  ifitie,*  means  chiU 
dren.  That  is  the  more  ftrong  upon  the  next  claufe ;  in  which 
it  is  clear,  he  did  not  mean  grandfather,  by  the  exprefion, 
^  if  t)»  parent  ihoutd  then  be  dead.'  Upon  the  fifth  claufe, 
direAing,  that  fo  much  capital  be  kept  in  the  fame  fund,  it  wa$ 
argiued,  that  this  legacy,  at  leaft,  was  fpecific.  I  am  not 
awj^re  judicially,  that  it  is  fufficient,  even  for  that  legacjf ; 
for  there  is  nothing  more  in  thefe  wordSfthan  in  the  expreffion, 
/  do  transfer,'  in  order  to  keep.  .  The  inclination  of  courta 
has  been  indulged  to  fuch  an  extent,  in  order  to  prevent  lega^ 
.cies  from  being  difeppotnted  in  fubftance^  and  they  have  beea 
fo  anxious  to  procure  the  legatees  the  bounty,  in  fopMdafe% 
that  they  have  conftrued  words,  giving  the  fpecific  cvrfui  as  a 
direction  to  purchafe  that  thing;  &t  if  this  claufe  would  necet 
£irily  fluike  this  ipeeific,  fiipp^e  he  liad  changed  his  proper^^ 

^  ..  /fj  %f»  jdbap^  on  fpeeifc  Iqaeies,  and  the  a»thfltitiet  Ihited*   • 
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and  left  no  more  than  that  ftock ;  the  court  would  have  beeii 
much  tortured  in  iaying,  that 'becaufe  upon  this  particular  ex^ 
preffion,  this  bequeft  is  fpecific,  therefore  all  the  others  are 
fpecific  \  not  upon  exprefiions  contained  in  them>  but  by  refer-^ 
cnce  to  this  particular  tegacy  \  when  that  inference  would 
liave  deftroyed,  under  thbfe  circumftances,  every  other  bounty 
contained  in  the  will.  Therefore,  1  do  not  think,  if  he  had  > 
changed  his  property  from  the  funds  to  mortgage,  all  the  reft 
would  have  failed  ;  which  muft  be  the  neceiiary  confequence^ 
if  they  are  fpecific.  It  is  not  to  be  for*  ot,  that  in  all  proba- 
bility the  children  might  be  as  old  as  himfelf  -  Upon  aM  the 
cafes,  this  word,  prima  faciij  will  take  in  defcendants  beyond 
immediate  ifiue.  But,  on  the  other  hand^  there  ts  no  denying^ 
(not  applying  to  the  ftate  of  the  fund,  or  the  number  of  perfons,) 
that,  ify  upon  fair  reafoning  deduced  from  the  words  of  the 
will,  ati  the  contents,  and  the  deiign  and  tenor  of  it,  as  mani*" 
lisfted  by  its  contents,  fhew  it  was-  meant,  in  the  more  re-« 
iirained  ienfe,  that  fenfe  may  be  given  to  it.  The  claufes  <^ 
this  wiil^  to  which  I  have  referred,  (hew,  the  teflator  waa 
likely  to  ufe  the  words,^  *  lawful  iffue,*  as' defer iptive  of  chil«. 
dren  only  ;  and  the  queftion  is,  whether  upon  the  w;hole  wiH 
taken  together,  he  did  ufe  them  in  that  fenfe.  Obierve  the 
tenor  and  deilgn  of  the  will.  It  is  to  give  to  perfons  Kving, 
:whom,  in  fome  rnftances,  he  ftates,  and  in  others,  cortje^lures^ 
to  be  living,  certain  funds, '  if  they  (halt  be  alive  at  'his  death  -^ 
asd,  if  dead,  to  fubftitute  their  liTue,  that  is,  children  in  their 
jroom.  Then  he  takes  up  the  cafe  of  tliofe  he  Confidefs  dead  ; 
and  gives^  to  their  lawful  ifiue.  Is  it  a  ftrain  beyond  what 
the  oourt  may  go,  in  the  conftrudlion  of  the  will,  upon  all  its 
parts,  to  fay,  that'  fubftkuting  children  under  the  words 
^  lawful  i(rue,*  in  the  room  of  th(yfe  he  knew,  and  of  thoie 
Itt  conje<ftured  to  be<lcad,  but  whom  he  would  not  pafs  ow^Vy 
as  they  might  be  living,  where  he  treats  the  parents  as  dead^ 
jie  meant  the  fame  by  the  fame  wirds  ?  If  that  can  be  fupl 
ported  upon  this  Vvill,  it  applies  alfo  to  the  legacy,  to  the  jflTue 
td  Thi^mas  Denfon  ;  and  though  a  fmali  circumftance,  it  is  n6t 
iopmaterial,  that  the  gift  to  the  iiTue  is  conneded  with  that  to 
idle  widow.  I  take  the  will  to  mean,  that  in  general  he  meant 
tD  give  to  children,  that  he  has  gi veil  to  children ;^<?  mmine'\ 
^usst  he  has  given'to  children  under  the  name  of  daughters;  and 
hy  the  terms  of  ^  lawful  ifldie,'  and  that  i;i  different  parts,  as 
$6  many  of  the  legacies,  be  has  confidered  *  children,  daugh--' 
tew,*-  and  <  lawful  ifiue,'  fynonimous.  Then- does  fo  much 
9f  the  wili,  upon  the  face  of  it,  furniih  a  fair  ground  for  faying"^ 
that  ^s  <to  two  or  three  particular /legacies,  he  meant  ^what  iA 
every  other  part  of  the  wHl  he  meant  by  thofe,  terms  ?  Upon 
th^  whoU  wiil*  i  indiiie.to  the  qiinionttuBthe  iteaiit  dtii)dren. 
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J  hgvQ  ftated  the  grounds  of  my  opinion,  as  I  ihould  be  €X« 
tremely  forrjr  if  this  cafe  bad  pafled  with  as  little  obfervatioa 
;as  was  near  being.tbrown  upon  it,  for  at  laft  I  have  not  fo 
much  confidence  in  my  opinion,  to  have  altered  the  contrary 
determination,  if  it  had  come  before  me  upon  appeal.  Cafes  of 
(bis  kind,  confidering  the  precedent  authorities,  ought  not  to 
pjifs  without  obfervation.     This  decifion  is  not  rights  unlefs 
upon  the  conftru£lion  furniflied  by  the  different  parts  of  this 
.will.     I  lay  no  flrefs  on  the  ftate  of  the  fund,  or  the  number  ^ 
of  perfons ;  as  to  ^he  firft,  for  this  reafon  ;  that  before  I  could 
raife  the  queftion^  I  muft  determine  whether  diefe  ar^  fpecific 
legacies,  or  not :  if  i)ot,  and  I  am  to  refort  to  the  ground  that 
has  been  taken,  that  then  the  teftator  muft  have  a  very  large 
fortune,  there  is  great  difficulty  in  reconciling  the  judgment 
upon  that  principle  to  decided  cafes,  for  as  to  that  there  is.no 
difference  between  this  and  Andrews  v.  Emmot^  2  Bro.  CC. 
297.     It  was  there  argued,  that  the  teftator  had  not  property 
enough  without  that,  which  was  the  fubjeiS  of  the  power,  and 
therefore  he  muft  have  intended  to  comprehend  that:   No^ 
/aid  the  Court,  you  cannot  go  into  that,  you  cannot  enquire 
into  the  ftate  of  his  property  at  the  date  of  the  will,  his  expect 
<tations,  &c :  the  will  not  beinr  to  operate  till  a  future  time, 
^here  would  be  no  end  of  it.     00,   in  this  cafif,  if,  upon  the 
face  of  the  wjll,  he  muft  be. held  to  have  given  general  legacies 
of  ftock,  it  muft  be  fo ;   and  whether  he  had  money  to  buy 
it  or  uot,  ca|inot  be  taken  into  confideration,  upon  the  con« 
ftru£lion  of  this  will,:>£;>r  where  a  perfoa  is  to  pay  abfolutely^ 
out  of  what  is  given  to  him^   it  iigoifies  very  little,  -whether 
what  he  is  to  pay,  is  more  or  lefe,  and  whether  ^the  eftate  is 
large  pr  fmall,  for  he   may  die  before  he  has  received  any 
thing.  Another  cafe  before  Lord  Mansfield  was  thought  pretty 
itrong,  where  it  was  decided,  that  you  are  to  inquire  into  the 
value  to  determine  what  is  the  limitation :  but  there  the  tefta^ 
tor  having  recited  that  he  meant. equally  valuable  interefts  to 
^ach  of  the  devifees,.  that  recital  juftified  the  court  in  looking 
At  the  value  of  the  intereft  given  to  one,  in  order  to  determine 
how  extenftve  the  intereft  of  the  others  ihould  be, .  whether 
it  ftiould  be  equal  to  the  value  of  that  which,  in  clear  and 
unambiguous  terms,  he  had  ^iven  to  one.     I  ftiall  exprefs  the 
ground  of  my  .opinion  in  the  declaration ;— -Declare  thatj  upon 
the  tjrue  conftrui^ion  of  this  will,  and  the  whole  of  it  taken  to- 
gether, the  teftator,  by  the  words,    *  lawful  iffue,'   in  thefe 
claufes,  meant,  ^  children,'  and  the  diftribution  ftiall  be  accord^ 
<lij[igly.''     His  Lordftiip  alfo  determined  that  the. legacies  of 
ftock,    for  want  of  words  of  reference,  were  general  legacies, 
and  npt  fpecific. 
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It  was  determined  by  the  Majler  of  the  Rolls  in  the  cafe  of 
Mayit  V.  Mayet  (r)  that  couftns  once  removed,  and  a  grand- 
niece  were  included^  and  fliould  take  under  a  bequeft  to  the 
**  firft^d  fecond  coufins"  of  the  teftator. 

In  cafes  where  legacies  are  given  to  a  part  only  of  a  number 
afifwerine  the  fame  defcription,  but  none  of  them  is  particularly 
named,  the  court  of  chancery  has  not  quafhed  the  bequeft  for 
uncertainty^  but  reje£led  the  words  creating  it,  and  admitted 
the  whole  number  of  perfons  anfwering  the  defcription  to  par- 
ticipate equally  in  the  bequeft ;  accordingly)  if  a  legacy  were 
given  to  the  three  children  of  A.  and  A.  \iaAfour  \  the  court 
would  rejeil  the  word  "  three,"  and  adn^it  all  the  children  of 
A.  to  take  equal  ihares  of  the  legacy. 

(i)  A,  bequeathed  thus,  '^  I  give  and  bequeath  unto  the  two 
(ervants  that  iball  live  with  me  at  the  time  of  my  death,  lOoL 
new  South  Sea  ftock,  to  be  equally  divided  between  them.** 
The  teftatrix  had  only  two  fervants  when  (he  made  her  wUl> 
bat  ihe  afterwards  took  another  who  lived  with  her  to  the  pe- 
riod of  her  the  teftatrix's  death.  And  by  Sir  Thomas  Clarie^  M. 
R.  "As  to  the  fervants,  fuppofe  the  teftatrix  had  four  fer- 
vants, and  had  faid,  '  I  give  to  all  the  three  fervants  living 
with  me  at  my  death*  I  think  all  the  four  would  be  entitled  to 
a  fhare;  the  indefinite  word  all  would  have  warranted  the 
court  to  have  rejected  the  word  three  as  repugnant,  for  ihe 
feems  to  me  to  have  no  particular  perfons  in  view.  Here,  if 
thefe  three  fervants  had  left  her,  and  (he  had  taken  two  or 
three  others  in  their  room,  thpfe  new  perfons  would  have  ex- 
cluded the  others  before,  becaufe  they  anfwer  in  general  the 
defcription  qf  the  perfons  for  whom  ftie  defigned  that  bounty* 
Then  by  analogy  of  reafon,  it  ihould  be  fo  in  this  cafe ;  the 
words,  the  two^  being  as  incopfiftent  as  in  the  cafe  I  put  of  the 
word  ally  &c.  Ut  res  magls  valeat  it  muft  be  determined  in 
that  way,  otherwife  the  bequeft  is  void  for  uncertainty,  becaufe 
it  is  impoi&ble  to  diftinguiih  which  two  fbe  meant.  But  there 
is  a  cjfe  running  quatuor  pedibus  with  this,  Tomkins  v.  Tomkinsy 
in  1745.  (/),  where  a  teftator  gave  to  his  fifter  50I.  and  to 
her  three  children  50I.  apiece ;  (he  had  in  fa£^,  four  children  ; 
the  words  were  as  indefinite,  and  intended  to  take  in  all,  as  if 
he  had  faid  all  his  fifter's  children,  and  the  parties  were  difpofed 
to  let  them  in.  Lord  Chancellor  faid,  if  that  had  not  been 
agreed,  his  opinion  would  have  been  fo,  and  relied  much  on 
the  argument,  that  otherwife  it  would  not  be  for  the  benefit  of 
the  perfons  contending,  as  it  would  tend  to  give  the  legacy  to 
the,  refiduary  legatee.     Living  with  her  at  the  time  of  her 

frj  iBro.  CC.  125.     fsj  Slcech  a;.  Thortngton,  a  V^f.  561. 
(ij  Cited  in  Caftled#n  «v.  Turner,  3  Atk.  »57. 
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death,  is  the  circumftance  of  her  bounty,  and  if  flie  had  taken 
two  more,  I  fhbuld  think  upon  the  aforefaid  reafoning,  it 
would  be  divifible  among  the  four."     Again-»^  , 

(k)  J.hy  her  will,  bequeathed  to  the  three  daughters  of  7*. 
B.  lol.  each,  and  made  C.  executrix,  who  by  her  will,  gave 
82I,  3.  per  cent  annuities,  the  refidue  of  182I.  annuities,  to 
truftees  in  trvift,  to  pay  the  fame  unto  and  between  the  two 
daughters  of  T.  B.  in  equal  (hares  during  their  lives,  and  if 
either  of  them  (hould  die,  then  to  pay  the  whole  to  the  furvivor 
for  life ;  but  if  both  fhould  depart  this  life,  then  the  whole  was 
to  fall  into  the  refidue,  &c.-  T,  B.  had  three  daughters,  and 
the  queftion  was,  whether  the  word  iw7  fhould  not  be  rejefted, 
and  all  the  children  of  jf,  B.  permitted  to  take  fiiares  of  the 
refidue  of  the  3  per  cent  annuities  ?  The  counfel  for  the  third 
daughter  cited  the  cafes  of  Sleech  v.  Thortngton^  and  Totnklnt 
V.  Tomkins ;  and  by  the  Majier  of  the  Rolls^  *'  In  conft ruing 
wills,  courts  ought  not  to  indulge  conje£lure;  it  were  much 
better  that  manv  wills  (hould  be  defeated.  In  this  cafe,  I  am 
not  prepared  to  control  the  cafes  which  have  been  determined. 
When  rules  are  laid  down,  they  ought  to  be  fuch  as  meet  the 
common  fenfe  of  mankind.  I  acknowledge  that  upon  the  pr^- 
fent  fubjeft,  I  yield  to  the  aiithority  of  the  cafes,  and  not  to 
the  reafon  of  them,  but  on  the  authority  of  the  cafes  I  muft  dc-* 
clare  that  all  the  daughters  (hall  take," 

When  the  terms  adopted  by  a  teftator  in  reference  to  the  ob- 
jefts  of  his  bounty,  are  fo  large,  that  the  court  cannot  difcrimi-^ 
hate  the  particular  perfons  intended  to  be  benefited,  as  in 
inftances  where  legacies  are  given  to  *  relations'  generally  or 
*  to  relations  by  blood  or  marriage,*  or '  to  next  of  kin*  {x) 
without  particularizing  any  of  them,  the  court  in  order  to 
eSe^uate  the  intention  by  giving  effeft  to  the  difpofition,  will 
direft  the  legacies  to  be  paid  to  fuch  of  the  teftator's  relations 
as  would  be  intitled  under  the  ftatute  of  diftributions  {y)y  the 
court  iraking  that  aft  the  rule  and  meafure  of  the  diftribution. 
But  though  that  ftatute  be  the  rule  which  regulates  the  degree 
in  which  relations  are  to  take  under  fo  general  a  defcription, 
yet  the  will  under  which  they  claim  will  be  the  guide  as  to  the 
proportions  and  (hares  into  which  they  are  to  divide  the  fund. 

{%)  -<^.  bequeathed  his  real  and  perfonal  eftate  to  H,,  'for 

the  ufe  of  his  relations/  The  teftator*s  mother  and  his  three 

fitters,  as  next  of  kin  claimed  to  be  folely  intitled  under  the 

above  devife ;  and  it  was  agreed  to  be  the  rule  of  the  cpurt  in 

the   conftruftion  of  fuch  devifes  to  relations,  that  thofe,  who 

• 

(u)  Stebbing  v.  Walkey,  2  Bro.  CC.  85.  See  Hamphire  v.  Pierce, 

2  Vef.  216.  h  infra,     (;c).  3  Bro.  GC.  64.     '(>)  22  and  23.  Car.  % 

eap.  10.  explained  by  29  Car,  a.  cap.  30.    («)  Roach  a?.  Hammohdi^ 

Ch.  Pre.  401.  ■ 
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by  the  ftatute  of  diftributions^  would  be  entitled  to  the  perfonal 
eftate  in  cafe  the  teftator  had  died  inteftate,  ihould  upon  fuch 
general  devifes  be  let  in  to  the  fame  proportions  of  it  only,  and 
the  Lord  Chancellor  faid,  he  thought  it  the  beft  meafure  for 
fetting  bounds  to  fuch  general  words,  and  that  it  had  frequently 
been  {o  adjudged. 

(a)  B.  gave  by  bis  will,  500I,  **  to  the  relations  of  £.  H. 
to  be  divided  equally  between  them.''  At  the  teftator's  death,, 
•£.  //•  had  living  two  brothers  and  feveral  nephews  and  nieces 
by  another  brother.  The  queftions  were,  iirft,  who  fhould 
take  by  the  defcription  of  the  relations  of  £•  H.  and  fecondly, 
in  what  proportions  i  It  was  faid,  that  in  the  cafe  of  Brown  v. 
JBrowrty  Lord  Macclisfield  determined,  that  the  word  relations 
ihould  be  confined  to  fuch  relations  as  were  within  the  ftatute 
of  diftributions,  becaufe  of  the  uncertainty  of  the  tetm.  And 
upon  that  authority.  Lord  King  determined,  that  no  relation 
ihould  take  under  the  above  defcription,  who  could  not  do  fo 
by  the  ftatute  of  diftributions.  Secondly,  as  to  the  proportions 
fuch  relations  fhould  take,  whether  according  to  the  ftatute  or 
in  a  different  manner?  His  lordihip  decided,  that  as  the  teftator* 
had  directed  the  500!.  to  be  divided  equally  among  them,  he 
could  not  direct  an  unequal  diftribution,  and  therefore  decreed^ 
that  they  ihould  take  per  capita^ 

(b)  C,  devifed  in  this  manner,  ^<  I  give  and  bequeath  to  all 
and  every  perfon  and  perfons  ^who  are  near  relations  to  me,  if 
any  fuch  there  be,  the  fum  of  2501.  to  be  paid  them  within  a 
year  after  my  deceafe,  and  if  there  ihould  be  any  fuch  perfon 
or  perfons  who  are  related  to  me,  and  do  not  apply  for  pay- 
ttient  pf  the  faid  fum  within  a  year  after  my:.decea(e,  in  fuch 
cafe,  I  give  the  faid  fum  to  my  two  executors."  No  nearier 
relations  than  firft  coufins  applied  within  the  time,  yet  a 
queftion  arofe  vfhtthQX  fecond  coufins  ihould  not  be  included  as 
^'  near  relations."  But  the  Chancellor  declared,  that  fuch  re  la* 
tions  only  as  would  be  intitled  to  a  diftributive  ibare  of  C^s 
perfonal  eftate,  by  the  ftatute'  of  diftributions,  were  within 
the  defcription  of  near  relations,  and  intitled  to  it,  therefore 
he  ordered  it  to  be  paid  to  the  firft  couftns. 

(c)  2).  bequeathed  thus,  *^  I  give  4000I.  to  my  wife  for  her 
life,  and  after  her  deceafe,  to  my  own  relations  who  ihall  be 
then  alive,*'  There  were  feveral  legacies  in  the  will  to  firfl: 
and  fecond  coufins,  and  it  Was  in  evidence  that  the  teftator 
ufed  to  receive  the  fecond  coufins  with  equal  kindnefs  as  the 
firft.  Therefore,  the  fecond  coufins  claimed  equal  ihares  with 
the  next  of  kin.     And  by  Lord  Thurlowy  C.  "  it  would  be  very 

* 

(a)  Thomas  n/.  Hole,  Forreft.  %$!.     (h)  Whithorne  ^,  Harris^  % 
Vef«  527.     (c)  Green  a;.  Howard,  i  Bro.  CC,  31. 
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difficult  to  draw  a  line  in  favour  of  the  fecond  coufins  againft 
thofe  who  are  more  remote."      If  you  once  go  beyond  the 
flatute,  it  muft  extend  to  ev^ry   perfon  who  can  make  any 
claim ;  it  muft  be  confined  to  the  ftatute,  that  is,  to  one  claus 
under  4t,  for  the  wife  cannot  claim,  the  ftatute  providing  for 
her  by  the  name  of  wife  $  therefore,  fuch  a  will  is  not  totally 
inofficious,  for  it  {huts  out  the  wife.     When  firft  thefe.  cafes 
tame  before  the  court,  the  court  faid,  that  to  avoid  inconve^ 
nience,  the  beft  way  was  to  adhere  to  the  ftatute ;  probably 
the  firft  cafes  were,  where  the  teftators  having  exhaufted  the 
perfons  whom  they  meant  as  objedls,  intended  the  reft  for  thofe 
to  whom  the  law  would  give  it.     The  court  has  faid  in  the 
fame  moment,  that  the  claimants  Ihall  not  always  take  in  the 
prc^ortions  of  the  ftatute,  but  as  the  teftator  had  direded,  as 
where  there  have  been  brothers  and  brother's  fons,  thefe  laft 
took  not  by    reprefentation,  but  per  capita.      So  where  the 
teftator  has  faid,  to  relations  according  to  their  greater  need^  the 
court  has  (hewn  particular  favour  to  one.     Here  the  teftator 
certainly  knew  that  the  word  relations  fignified  more  than  next 
of  kin.     The  evidence,  if  admitted,  could  go  no  further  than 
to  fhew  that  he  knew  this  ;  the  fenfe  of  the  words,  as  fixed  by 
legal  authority,  is  not  to  be  altered  by  the  language  held  on 
any  occallon  by  the  teftator,  or  by  his  behaviour.     There  is  no 
particularity  in  this  will  to  alter  the  fenfe  of  the  word  rela- 
tions; it   muft   be  among  thofe   entitled  under   the  ftatute; 
Thomas  v.  Holey  is  a  ftronger  cafe  than  this ;  as  it  is  reported 
in  Forrefter,  251.  the  bequeft  was  to  all  the  relations.** 

(d)  E,  by  his  will,  devifed  his  real  eftate  to  R.  in  truft  for 
his  the  teftator's  wife  for  life,  and  after  her  death,  in  truft  to 
fell,  and  then  proceeded  as  follows ;  '<  to  divide  and  pay  the 
monies  arifing  by  virtue  of  the  fale  of  his  faid  eftate  to  and 
among  airand  every  fuch  perfon  and  perfons  who  ftiall  appear 
to  be  related  to  me  only^  (hare  and  (hare  alike,  and  that  fuch 
perfon  or  perfons  (hall  prove  himfelf,  herfelf,  or  theirfelve^s 
intitled  to  the  fame  in  fix  months  after  my  faid  eftates  (hall  be 
fold  as  aforefaid,  fav6  an^  except  my  nephew  J,  W,  of,  &c.  to 
whom  I  give  one  (hilling  only."     The  claimants  were,  furvi- 
ving  fifters  of  the  teftator,  children  of  li  deceafed  brother,  and 
children  of  furviving  fifters.     And  it  was  infifted  for  the  chil- 
dren of  the  furviving  fifters,  that  the  teftator  by  Excluding  the 
nephew  whofe  mother  was  alive,  and  who  confequently  was 
jiot  one  of  the  next  of  kin  of  the  teftator,  clearly  meant  to  in- 
clude perfons  in  the  fame  degree  ;  but  the  Lord  Chancellor  faid, 
**  the  difficulty  was,  how  to  conftrue  the  word  relations^  but 
by  a  reference  to  the  ftatute  of  diftributions.     If  it  were  a 

(d)  Rayner  'v,  Mowbray  3  Bro«  CC.  234. 

13 


1  f  8  Defcription  af  Legatees.        [Chap.   IV. 

tecent  matter,  there  might  be  9  doubt,  but  he  took  the  ftatute 
to  be  declaratory  of  the  old  law.  When  gnce  a  rule  has  been 
laid  down,  it  is  befi  to  abide  hy  it  >  we  cannot  always  be 
Speculating  what  would  have  been  the  bed  decifion  in  the  fir  ft 
inftance ;  though  the  diflribution  is  deferred  co  the  death  of  the 
wife,  th^t  does  not  prevent  the  interefts  from  vefting  at  the 
death  pf  the  teftator."     And  in  another  cafe  j— 

(f)  F.  bequeathed  50I.  for  a  mourning  ring  '  to  each  of 
his  relations  by  blood  or  marriage.'  The  queftion  was^  what 
relations  were  intitled  ?  And  it  was  faid,  that  it  muft  be  con- 
fined, as  fuch  difpofitions  often  have  been,  to  the  ftatute  of 
diftributions,  and  to  thofe  who  had  married  perfons  intitled 
under  that  a£l.  And  the  Chancellor  declared  that  he  had 
no  difficulty  in  taking  that  line^  though  he  was  not  fure  he  hit 
the  intention  by  it,  and  decreed  accordingly. 

A  diftindtion  has  been  attempted  in  favour  of  more  diftant 
{"elations  than  the  ftatute  allows,  when  poor  or  poorefl^  near  or 
H^^zr^/f  preceded  the  word  '^  relations,"  or  in  favour  of  particular 
relations  in  equal  degree ;  upon  this  diftinftion  an  anonymous 
cafe  in  Peere  Williams  (f)  was  decided,  but  the  reporter  at 
the  foot  of  it  obferves,  that  it  was  a  ftrained  interpretation  in 
favour  of  the  relative.     Upon  the  fame  principle,  Sir  Thomas 
Siwelly  M.  R.  decided  in  Brunfden  v.  Woolredge  (g)  that  by 
the  words  **  the  500L  (houldbe  equally  diftributed  among  his 
mother's  poor  relations*'  in  one  will,  and  by  the  words  **  to  fuch 
of  his  the  teftator*s  poor  relations  as  W,  \i\%  heirs,  executors, 
and  adminiftracors  for  the  time  being,  ihould  think  objefts  of 
chairity"  in  the  other,  fuch  relations  of  the  teftator's  mother  as 
were  poor  and  proper  objedls  of  the  charity  fhould  take,  with- 
out reference  to  the  ftatute  of  diftributions.     Ii  feems,  how- 
ever, that  the  above  words  will  not  have  the  effeft  of  taking 
the  bequeft  out  of  the  general  rule ;  for  if  it  be  convenient  to 
have  recourfe  to  the  ftatute  of  diftribution,  when  the  legacy  i« 
given  to  relations  generally,  the  expediency  of  its  application 
appears  equally  manifeft,  when  the  general  defcription  is  pre- 
ceded \^y  the  words  **  poor  or  pooreft,  near  or  neareft"  the  fol- 
lowing cafes  feem  to  authorife  the  above  obfervations ; — 

{h)  A*  by  will,  bequeathed  as  follows,  *«  I  give  and  bequeath 
unto,  and  |  hereby  order  and  dire£l  my  executors  to  pay  out  of 
the  refidue  and  reft  of  my  eftate,  the  fum  of  2000I.  to  and 
among  fuch  of  my  neareji  relations  of  the  family,  of  Edge^  as 
my  executors  fliall  think  the  greateft  objefts  of  charity,  in  fuch 
manner  and  in  fuch  proportions  as  my  executors  and  the  furvi- 

(e)  Devifmc  -v.  MelHfh,  5  Vef.  Jun.  CC.  539.      (J)  i  P.  Will. 

3*7'     {g)  Ambl.  507.      (/jj  Edge  <i\   Salilbury,    Ambl.  70.      See 
a'lfo  Whitliorne  1;.  Harris,  fupra. 
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vors  and  furvivor  of  them  (hall  think  fit,  and  I  dd  hereby  de- 
fire  that  my  executors  would  take  the  advice  and  direction  ot 
my  faid  fifter  5.  in  the  diftribudon  thereof."  The  firft  coufins 
of  the  teftator  claimed  an  equal  fhare  of  the  2000I.  with  his 
nephews  and  nieces,  but  Lord  Hardwichy  C.  difallowed  their 
claim,  and  faid,  '^  I  will  not  conftrue  the  intention  to  extend 
further  than  to  the  neareft  relations;  fuch  as  would  take  under 
the  ftatute  of  diftributions,  otherwife  it  would  be  endlefs  to 
find  out  every  body  who  were  relations^'*  The  firft  coufins  hav- 
ing attempted  to  read  evidence  that  the  teftator  meant  to  com- 
prehend them,  his  lordfliip  refufed  it,  becaufe  the  efFe£t  of  fuch 
admiftion  would  be  to  explain  or  conftrue  words  which '  of 
themfelves  carried  a  meaning  (1). 

{k)  B.  bequeathed  to  his  fifter  G.  P.  an  annuity  of  lol.  for 
life,  and  after  her  death  he  gave  the  fame  to  his  own  and  his 
then  prefent  wife's  pooreji  relations  to  be  diftributed  aad  paid  to 
them  proportionally  ihare  and  fliare  alike  at  the  difcretion  of 
his  executors.  He  then  gave  to  another  fifter  R.  K,  a  like  an- 
nuity of  lol.  for  life,  and  after  her  death  to  his  own  and  his 
wife's  poorejt  relations,  to  be  diftributed  equally  at  the  difcretion 
of  his  executors.  Queftion,  whether  the  charity  was  not  con- 
fined as  to  the  objedts,  to  fuch  relations  as  were  next  of  kin 
according  to  the  ftatute  ^f  diftributions  ?  The  claimants  were 
nephews  and  nieces,  greac-nephews  and  great-nieces,  and  it 
was  determined  that  the  nephews  and  nieces  only  were  intitled 
as  bein«  the  next  of  kin. — Again — 

(1)  C.  by  his  will,  gave  the  third  part  of  his  refiduary  eftate 
to  be  diftributed  among  the  mo/i  necejjitous  of  his  relations  by 
the  father  and  mother's  fide.  The  queftion  was,  whether  M. 
W,  the  next  ,of  kin,  according  to  the  ftatute  of  diftributions 
ihould  folely  take,  or  whether  two  other  perfons  in  a  more  re- 
mote degree  of  kindred  ftiould  alfo  be  admitted  to  ftiares.  And 
it  was  contended  for  the  two  perfons  jnft  alluded  to,  that  the 
teftator,  by  ufing  the  word  "  neceffitous"  intended,  that  more 
diftant  relations  than  the  ftatute  allowed,  fliould  have  the  bene- 
fit of  the  charity.  But  by  the  Lord  Chancellor^  '*  feveral  cafes 
have  been  cited,  all  proceeding  upon  the  fanie  ground,  making 
the  ftatute  of  diftributions  the  rule  to  prevent  an  inquiry^  which 
would  be  infinite  and  would  extend  to  relations  ad  infinitum. 
The  court  cannot  ftop  at  any  other  line.  Thus  it  would 
clearly  ftand  upon  the  word  relations  only,  the  word  poorhein^ 
added,  makes  no  difiFerence ;  there  is  no  diftinguifliing  between 
the  degrees  of  poverty,  and  therefore  the  court  has,  as  wasun- 
anfwerably  argued,  conftrued  the  will  as  if  the  word  poor  was' 
not  in  it."     The  ftatute  therefore,  was  the  rule  and  guide. 

(i)  See  Green  a;.  Howard,  fupra.      (k)  Ifaac  *v,  Defripz^  Asibl. 
595.     (/)  Widjpore  «v.  WoodrofFe,  Ambl.  636. 
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/'  It  has  been  deterbiioed,  that  relations  by  marriage^  will  not 
/be  included  in  a  bequeft  to  «*  relations"  generally,  or  to  the 
,  teftstor's  "  next  of  kin"— Thus—    • 

{m)  a.  having  made  an  abfolute  bequeft  to  his  wife  of  a 
'  watch  and  other  things  ^iven  her  by  any  of  her  relations,  and 
jthe  ufe  of  the  family  pi<5lures  for  life,  gave  the  refidue  of  his 
pcrfonal  eftate  to  truftees,  to  place  it  at  intercft,  and  permit 
his  wife  to  receive  the  intereft  to  her  ufe  during  her  life,  and 
after  her  deceafe,  theh  he  gave  the  capital  and  all  fecurities 
thereof,  "  to  fuch  of  his  relations  as  would  be  entitled  thereto 
by  the  laws  in  force  of  diftribution,  to  be  divided  as  the  faid 
laws  direft,"  By  another  claufe  the  teftator  direSed,  that 
whoever  commenced  a  fuit  againft  the  wife  or  .truftees  during 
her  life,  fliould  have  no  part  of  his  real  or  perfonal  eftate,  but 
^that  his  or  their  part  fliould  go  among  "  fuch  other  of  his  re- 
lationSy  ^  the  ftatute  of  diftributions  (bould  appoint  to  be"^ 
equally  divided  fliare  and  fliare  alike."  The  general  queftion 
was,  whether  the  widow  was  intitled  not  only  to  the  whole 
furplus  of  the  perfonal  eftate  for  life,  but  alfo  to  a  moiety 
thereof  abfolutely?  And  by  the  Lord  Chancellor^  *<  The 
queftion  depends  on  the  claufe  of  the  bequeft  of  the  reftdue, 
and  on  the  mtent  of  the  teftator  from  the  whole  frame  of  the 
V^ill :  the  intpnt  is  plain ;  the  only  conflderation  being, 
whether  the  teftator  has  uled  proper,  words  to  exprefs  it. 
Here  is  firft  an  exprefs  eftate  for  life,  which  is  not  to  be  en- 
larged by  fubfequent  implication ;  for  that  it  muft  be  very 
plain,  nlation  is  a  very' general  word,  and  takes  in  any  kind 
of  connection ;  but  the  moft  common  ufe  of  it  is  to  exprefs 
fome  fort  of  kindred  either  by  blood  or  affinity,  though  pro^ 
perly  by  blood.  •  The  teftator  cet"tainly  does  not  ufe  it  in  the 
general  fenfe,  nor  in  the  vulgar  fenfe ;  becaufe  he  refers  it  to 
the  ftatute  of  diftribution  which  has  nothing  to  do  with 
affinity,  but  blood  only.  Then  does  it  take  in  the  wife  ?  It 
cannot  be  faid  there  is  no  relation  between  hufl}and  and  wife, 
but  the  queftion  is,  whether  it  be  fuch  relation  as  is  here 
ineant  ?  He  mentioned  the  ftatute  of  diftribution  ;  it  certainly 
snean^  relations  included  in  the  ftatute  by  next  of  kin,  which 
words  are  in  both  theclaufes  thereof,  ufed  in  oppofition  to  a* 
wife  (»),  kindred  meaning  of  the  fame  family  and  kind  with 
the  inteftate.  But  this  is  not  decifive  in  the  prefent  cafe,  it 
muft  repeive  the  fame  conftrudlion  from  the  other  part,  where 
Jie  gives  it  after  the.  deceafe  of  the  wife  and  puts  her  out  of 
the  cafe.  It  wereabfurd  to  fuppofe  he  meant  the  wife's 
executors  to  take  with  his  relations,  but  it  refts  not  here : 
the  whole  frame  muft  be'confidered,  which  was  to  give  the 
wife  i.  prefent  maintenance  and  an  ufufru(^uary  intereft,   and 

(m)  Bavies  v.  Baily,  i  Vcf.  S4.    («)  See  alfo  Green  v,  Howard* 
/upra. 
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his  vefting  the  whole  in  tniftees*  {he>vs  he  did  not  intend  the 
abfolute  property  of  the  moiety  in  the  wife,  the  creating  the 
truft  being  merely  to  preferve  the  intcreft  to  thofe  who  were 
to  take  after  her  death:  otherwife  he  would  have  given  her 
this  moiety  abfolutely  before  the  creation  of  the  truft ;  and 
were  the  other  conftrudion  to  prevail,  the  hmily  piflures 
would  after  her  death,  be  divided  among  her  executors  as  well 
as  the  relations.  In  the  latter  claufe  he  certainly  meant  other 
relations  than  the  wife,  otherwife  according  to  the  ftatute, 
the  wife  (hould  have  one  moiety,  and  the  reft  be  (hared.  l^he 
intent  therefore  was,  that  the  wife  Ihould  have  the  whole  for 
life  only ;  the  other  conftrudion  would  be  ftrained  and  con* 
trary  thereto."     Again — 

(o)  T.  S.  being' feifed  in  fee  of  lands  of  90I.  a  year,  devtfed 
them  to  his  wife  for  life,  and  after  her  deceafe  to  his  kinfman 
C  and  the  heirs  of  his  body,  and  for  want  of  fuch  ifliie,  to  be 
fold  and  the  money  divided  among  his  relations  according  to 
the  ftatute  of  diftribution  of  inteftates  cftates  where  no  will 
is  made ;  and  then  he  gave  his  houfes  in  F,  to  his  wife  in  fee 
fimple.  The  queftion  was  whether  the  wife  was  intitled 
with  the  teftator's  next  of  kin,  to  a  (hare  of  the  money  to  be 
pl'oduced  from  the  fale  of  his  real  eftates  ?  and  Lord  Hard^ 
wicie^  C.  *'  The  bill  is  brought  by  the  plaintiff  as  executor 
of  S,  L.  (the  wife)  againft  the  defendants,  who  are  next  of 
kin  of  T,  S*  (the  teftator)  for  a  fale  of  his  re^l  eftate,  whiclr 
he  devifed  in  the  liianner  already  ftated  ;  and  what  he  now 
claims  is  one  moiety  thereof  under  the  ftatute  of  diftriluitions, 
as  tTie  reprefentative  of  Mr.  5/s  wife.  The  queftion  depends 
upon  the  conftrudion  of  the  will  arifmg  out  of  the  worck  and 
the  intention  of  the  teftator.  In  the  courfe  of  the  caufe  I 
have  changed  my  opinion,  which  at  iirft  leant  ia  favour  of 
the  wife.  What  is  the  fenfe  to  be  put  upon  the  word  relation? 
In  the  will  it  is  ufed  in  an  improper  manner ;  it  fignifies  in 
grammarian  abftra£i  quality,  any  relation  that  arifes  in  fociai 
life  ;  but  in  vulgar  acceptation,  it  is  transferred  to  a  perfonai 
fenfe,  and  is  fo  ufed  in  this  will,  as  if  he  had  faid  kindred^ 
which  is  the  word  in  the  ftatute,  and  where  the  will  refers  to 
the  ftatute  it  muft  be  taken  as  the  ftatute  takes  it  {p).  Stri£^ly, 
the  wife  is  no  relation  to  the  hun)and  \  relation  in  dictionaries 
means  conjanguinei  and  affinisj  but  by  the  ftatute,  it  means 
kindred  by  blood  only.  The  wife  is  no  relation  by  blood,  or 
by  affinity :  See  Calvirfs  Lexicon^  title  4ffinitas  ;  the  wife, 
fays  he,  non  affinis  {/?,  fed  caufa  a^nitatis ;  offinis  ab  eodem 
ftipite.  Skinnery  title  Cognatio,  parentela^  If  the  wife  were 
next  of  kin,  (he  muft  exclude  all  the  reft.     The  ftatute  of 

(0)  Worfelcy  'V.  Johnfon,  3  Atk.  758.     (p)  Watt  «i;.  Watt,  3  V«f. 
Jun.  CC.  244. 
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.21  Hen.  8.  c.  5.  fe£t*  3.  intitled,  *^  What  fees  ought  to  be 
taken  for  probate  of  teftatnents/  fays  ^  in  cafe  any  perfon  die 
inteftatCy  the  ordinary  (ball  grant  adminiftration  of  ythe  goods 
of  the  perfon  deceafed,  to  the  widm  of  the  fame  perfon,  or 
to  the  next  of  his  kin^  diftinguifhing  more  clearly  between 
them  than  the  ftatute  of  diftributions.  This  then  is  the  fenfe 
of  the  word  '  Relations/  but  if  that  would  not  anfwer  the 
apparent  intention,  it  muft  give  vfVf  to  it.  I  think  if  the 
&v\&  fenfe  of  the  word  does  not  take  in  the  wife,  it  falls  in 
with  the  intention,  for  the  teftator  gives  his  wife  the  rents  of 
the  eftate  for  life,  and  then  to  his  nephew  in  tail.  Nothing 
can  be  more  improbable  than  to  imagine  he  had  in  view  his 
"wife's  being  alive  at  the  determination  of  the  intail,  to  {bare 
in  the  diftributiou  of  the  money  at  that  time.  Should  it  go 
at  fifty  or  at  one  hundred  years  diftance,  ought  it  to  go  to 
the  remoteft  reprefentative  of  his  wife,  even  in  this  cafe 
to  the  reprefentative  of  the  fecond  hufband  of  the  wife  ? 
Suppofe  he  had  ordered  a  divifion  between  my  own  relations  as 
the  ftatute  directs,  this  plainly  would  have  included  relations 
by  blood  only,  and  can  never  in  common  parlance  mean  his 
"wife,  and  the  words  my  relations  mean  the  fame  as  my  own. 
The  cafe  of  Davis  v.  Baily  (y),  is  in  point,  and  I  can  find  no 
difference,  for  there  the  devife  was  '  to  fuch  of  my  relations 
as  would  have  been  intitlediy  the  ftatute  of  diftributions,"* 
His  Lordfhip  therefore  difmifled  the  bill.  And  in  anpther 
cafe — 

(rj  C.  by  his  will,  after  giving  a  number  of  legacies,  moft 
.  of  them  to.  relations,    viz.  to  a  brother,    fifters,    nephews, 
nieces,  and  their  children,  and  500I.  to  his  brother  in  law ;  by 
'     a  codicil  made  the  following  difpofition,  '^  M/  will  and  in- 
tention is,  that  whatever  money  over  and  above  what  I  have 
already  bequeathed,  I  may  be  pofTeffed  of  at  my  death,  may 
be  divided  among  my  faid  relations  by  my  executors,  in  the 
^proportion  I  have  bequeathed  the  other  part  of  ,niy  fortune.*^ 
One  of  the  queftions  was,  whether  the  teftator's  brother  in 
law   was  ihtitled  to  a  £hare  of  the  refidue,  as  one  of  his  re- 
lations ?    And  the  Lord  Chancellor  decided  againft  his  claim, 
and  faid  ^^  I  take  it,  that  where  a  perfon  gives  among  his  re^ 
lations,  thofe  by  affinity  are  not  included." 

Although  the  Court  of  Chancery  has  adopted  the  ftatute  of 
diftributions  as  a  guide  to  the  conftrudlion  of  the  general  word 
**  Relations,"  yet  it  appears  from  Lord  Hardwi.cke*s  opinion 
in  Worfeley  v.  Johnfon  (j),  ^nd  from  the  cafe  next.ftated,  that 
if  the  teftator 's  intention  can  be  afcertained  to  comprife  re- 
\  lations  in  a  degree  more  remote  than  thofe  who  would  be  in- 

(y)    Supra.       (r)    Maitlafld  v.  Adair,    3  Vcf.  Jun,  CC.  23 1. 

(j)  Supra, 
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titled  under  the  ftatute,  fuch  intention  will  prevail,  becaufc 
the  ftatute  is  fubfticuted  only  when  the  intention  cannot  be 
made  out.  The  intention,  however,  mxxfk  be  coUeded  from 
the  will,  for  parol  evidence  to  prove  that  particular  relations 
were  meant  cannot  be  admitted  (/}. 

{u)  A.  bequeathed  the  reftdue  of  her  eftate  to  be  divided 
between  her  relations  (i.  e.J  the  JB/s,  the  C's,  and  the  D*s. 
The  C's,  though  not  within  the  degree  of  relationfliip  re- 
quired by  the  ftatute,  were  permitted  to  take  jointly  with  the 
B^s  and  Z>.'s«  \ 

A  bequeft  to  **  reprefentatives"  or  "  legal  reprefentatives"  \ 
is  generally  underftood  to  apply  to  thofe  perfons  who  are  , 
technically  termed  fuch,  viz.  executors  or  admintjirators^ 
Thus — 

In  the  cafe  of  Evans  v,  Charles  (at),  Eyre^  Ch,  B.  delivered 
the  opinion  of  the  court  as  follows  :    *'  This  cafe  arifes  upon 
the  following    circumftances.      John  Heathy  by  hisN  will  in 
1748,  after  giving  fome  pecuniary  legacies,  to  be  paid  out  of 
the  money  due  to  him  from  Charles  Floyer^  left  the  refidue  of 
his  fortune  to  his  fifter  Alice  Heathy  and  appointed  her  his 
executrix.     The  debt  from  Charles  Floyer  was  6681.  fecured 
by  bond.     He  becoming  infol vent,  came  to  a  compofition  with 
his  creditors   foon  after  John  Heatb*^  death,  by  which  Alice 
Heath  and  moft  of  the  other  creditors  agreed  to  accept  ten 
{hillings  in  the  pound  in  fatisfadtiop  of  their  demands.     Before 
receiving  this  compofition,  Alice  Heath  died  in  1751,  and  by 
her  will,  after  fome  legacies,  bequeathed  the  refidue  of  her 
property  among  fome  of  her  relations,  whofe  reprefentatives 
are  parties  in  the  caufe :  ftie  appointed  ff^illiam  Charles  and 
William  JVatkins  her  executors.      JVilliam    IFatkins   having 
furvived  his  co-executor  IVilliam  Charles^  died,  leaving  the 
plaintiff",  Elizabeth  Evans^  his  daughter,  who  obtained  admi- 
niftration  of  his  effefts,  and  has  likewife  been  appointed  admi-  . 
niftratrix  de  bonis  non  of  John  Heath  and  Alice  Heath,  .  After- 
wards in   1786,  Blanch  Floyer ^  the  widow  of  Charles  hloyer^ 
died,  having  made  her  will,  by  which  after  reciting  the  in- 
fol vency  of  her  late  hufband  and  her  intent  to  charge   her 
eftates  with  the  payment  of  the  remaining  ten  fliillings  in  the 
pound  to  the  creditors,  who  iaccepted   the  compofition,   £bf 
deylfed  certain  eftates  to  truftees  in  truft,  to  raife  a  fum  c 
money  equal  to  the  ten  fliillings  in  the  pound  given  up  b 
them,  and  to  pay  the  fame  unto  fuch  of  the  creditors  as  ac 
4:epted    the   compofition,    *«•  ^r  their  perfonal  reprefentatiiiesy' 

(/)  Edge  n),  Sairibiiry,  fupra.  {u)  Greenwood  v.  Greenwood,  la 
a  note  to  Gre«n  'u,  Howard,  j  Bro.  CC,  32.  {x)  Anftr.  Rep.  in  th« 
£xcheq«  128. 
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rateably  and  in  proportion  to  their  refpcftive  debts.  Of  the 
ihare  of  this  bequeft,  coming  to  the  reprefentatives  of  AUce 
Hfdthj  four  fets  of  claimants  have  appeared  :  firft,  the  plaintiflT 
-Elizabeth  EvanSy  as  adminiftratrix  of  jfiice  Heathy  the  com- 
^unding  creditor :  fecondly,  the  refiduary  legatees  under  the 
will  of  jOici  Heathy  who  claim  this  as  part  of  her  eftate : 
thirdly,  the  next  of  kin  of  Alice  Heathy  at  the  time  of  her 
death)  or  their  reprefentatives,  whd  infift  upon  this  fum  as  a 
part  of  her  property  undifpofed  of  by  her  will :  fourthly,  the 
next  of  kin  of  Alice  Heathy  at  the  time  of  the  death  of  Blanch 
jFloyery  on  the  ground  of  this  fqm  not  having  veiled  as  part  of 
lier  eftate  till  that  time.  Between  thefe  claims  we  have  found 
ourfelves  very  much  puzzled  to  form  any  determination  ;  and 
we  now  decide  it  rather  becaufe  it  is  neccflary  to  award  the 
property  to  fome  one,  than  that  we  fee  clearly  a  fuperior  right 
in  any.  The  only  queftion  is,  who  are  entitled  to  take  under 
the  dfefcription  of  the  perfonal  reprefentatives  of  the  creditor. 
*TYit  adminiftratrix  contends  that  that  is  a  mere  defcriptia 
perfina  under  which  flie  is  entitled  ;  that  ttie  teftatrix  Blanch 
Floyer  meant  to  reftore  what  the  compofition  had  taken  away  \ 
that  (he  is  to  be  confidered  as  throwing  this  into  the  mafs  of 
the  eftjite,  to  veft  in  the  legal  reprefentative  of  the  creditor 
with  her  other  property,  without  any  ulterior  view  as  to  the 
diftribution  of  it.  Certainly,  whoever  is  entitled  to  this  fund~ 
muft  claim  through  her,  as  having  the  legal  right,  and  the 
difficulty  is  to  raife  any  truft  by  which  flie  can  be  bound  to 
pay  it  over  to  any  other  perfon.  If  we  revert  to  thewill  of 
Alice  Heathy  there  is  this  abfurdity^  that  we  are  applying  her 
di regions  in  her  will  to  a  fund  which  did  not  then  belo;ig  to 
her,  and  which  cannot  by  any  poffibility  be  confidered  as  pkrt 
of  her  eftate  at  the  time  of  her  death.  If  (he  had  exprcfsly 
devifed  this  fum,  it  would  have  been  void  for  want  of  intereft 

.  in  her  5  then  no  implication  can  raife  a  truft  in  favour  of  the 
refiduary  legatees,  where  an  exprefs  devife  to  them  would 
have  been  bad ;  and  if  they  cannot  claim  under  the  will,  cer- 
tainly they  have  no  title.     The  next  point  is,  whether  either 

'  fet  of  next  of  kin  can  claim  under  the  ftatute  of  diftributions, 
or  by  any  equity  analogous  to  that  ftatute.  The  perfonal  re- 
prefentative is  in  general  confidered  as  truftee  of  the  property 
devifed  from  the  teftator,  undifpofed  of,  as  belonging  to  him. 
But  of  property  which  never  did  belong  to  him,  1  cannot  fee 
that  any  fuch  truft  can  be  raifed,  or  that  the  next  of  kin  have 
any  claim.  Their  right  muft  veft  in  intereft  at  the  death  of 
the  inteftate  if  at  all ;  the  next  of  kin  therefore  at  the  death  of 
Alice  Heathy  would  be  the  perfons  to  claim,  if  any  could  j  biit 
at  that  time  this  had  not  vefted,  nor  could  ever  veft  as  part  of 
her  eftate.    Then  it  fe^ms  to  follow  as  a  neccfTary  conclufion. 
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that  the  legal  reprefentative  of  Jlia  Heathy  muft  take  this  f^m 
for  her  own  benefit,  whether  that  might  have  been  within  the 
intention  of  the  teftatrix  or  not,  if  there  is  no  other  perfon  in- 
titled  as  ce/iui  que  truji  of  the  money,  the  plaintiff  muft  have  it 
for  herfelf,  becaufe  no  one  can  take  it  from  her.     It  is  not 
necellary  that  an  intention  in  her  favour  fhould  be  exprcfsly 
(hewn  by  the  teftatrix.     Probably  (he  had  no  remote  intent  to 
define  the  obje<Sls  of  her  bounty,  which  was  meant  generally  as 
an  7k6i  of  juftice  to  the  eftate  of  the  creditor.     Has  (he  demon* 
ftrated  any  intent  in  favour  of  either  of  the  other  claimants  ? 
If  not,  the  rule  of  law  muft  prevail.     The  plaintiff  is  devifee; 
no  implied  truft  can  be  (hewn  in  favour  of  any  other  perfon,  fhc 
muft'  hold  for  her  own  benefit.     The  cafe  of  Bridge  v.  Abbott 
(y)  at  firft  raifed  a  doubt  in  the  minds  of  the  court.;  there  the 
Majler  of  the  Rolls  conftrued  the  words    ^  legal  reprefentativa* 
as  a  defignation  of  the  next  of  kin,  from  the  appointment  of 
the  teftator  in  their  favour,  and  the  exclufion  of  any  other 
poffible  intention.     If  we  could  fay  in  the  prefent  cafe,  that 
any  perfon  was  particularly  defigned  under  the  words  of  the 
bequeft,  we  ft^ould  find   no  difficulty  in  the  cafe;    but  here 
tliere  feems  to  be  no  poffible  ground   to  imply  the  refiduary 
legatee,  or  either  fet  of  next  of  kin,  as  particularly   meant  to 
be   benefited.      We  do  not,    therefore,  mean  to  difpute  the 
authority  of  that  cafe,  it  will  ftand  upon  its  own  grounds. 
The  Mafter  of  the  Rolls  refted  on  the  defignation  of  perfonal 
reprefentative,  ^  in   the  ftatute  of  diftributions,  as  a    ground 
to  conftrue  it  in  favour  of  the  next  of  kin  in  that  cafe.      He 
there  obferves,  that   it  is  confined  in  the  ftatute  to  the   im- 
mediate reprefentatives,  as  the  fon  reprefenting  his  father,  and 
does  not  extend  to  more  remote  kindred  :  here  the  next  of  kin 
are   collateral.     We  find,  therefore,   infuperable  difficulty  to. 
take  this  fund  from  th^  perfon  who  anfwcrs  the  defignation  in 
the  bequeft  as  perfonal  reprefentative  of  Alice  Heath ;  and  de- 
cree  that  EU%.   Evans  is   intitled  under  the  will  of  Blanch 
Flayer  r  '  < 

The  words  **  reprefentatives"  or  **  legal  reprefentatives" 
tbough  when  abftra&edly  confidered  are  to  be  und6rftood  as  de« 
fignating  thofeperfons  whom  the  law  has  defcribed  as  fuch,  yet 
they  may  be  conftrued  and  explained  according  to  the  intentioa 
of  teftators  as  colleded  from  their  wills;  if  therefore,  an 
inference  can  be  drawn  from  the  will  that  a  teftator  intended 
any  particular  relations  anfwering  the  deicription  of  ^  reprefen- 
tatives* in  preference  to  thofe  whom  the  law  fo  confiders^a^ey . 
will  be  intitled.     Thus — 

(z)  A,  bequeathed  the  refidue  of  her  eftate  tp  feveral  perfons 
equally^  but  in  cafe  any  of  them  died  before  her,  (he  directed 

fjj  Infr^.     fzj  Bridge  -i^.  Abbott,  s.Bro.  CC,  224. 
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that  the  fliarc  or  (hares  of  him,  her,  or  them  fo  dying,  ihould 

go  to,  be  had,  and  received  by  his  or  her  ^^  legal  reprefentative^^* 

and  appointed  fi.  and  C  executors.     One  of  thequeftions  was, 

who  were  intitled  to  the  (hare  of  J,  JVebbj  one  of  the  refiduary 

legatees,  that  died  before   the  teftatrix,  the  claimants  being, 

the  executors,  refiduary  legatees,  and  next  of  kin  of  5^.  JVebbf 

And  the  Mafter  of  the  ^<7//^  delivered  his  opinion  to  the  following 

efFeft.     "  There  is  nothing  more  clear  than  that  a  teftator  may 

if  he  think  fit,  prevent  a  legacy  from  lapfmg.     It  is  neceflary 

according   to.  Sibley  v.  Cook  (3   Atk.  57a)  not  only  that  he 

(hould  declare  that  the  legacy  (hould  not  lapfe,  but  likewife 

who  fhould  take  in  the  ftead  of  the  refiduary  legatee,     I  cannot 

fuppofe  that  the  teftatrix  meant,  by  th6  fubftitution,  that  any 

perfon  who  claimed  under  the  will   of  the  refiduary  legatee 

Ihould  take,  nor  could  (he  intend,  that  any  perfons  who  fhould 

cafually  reprefent  y.  Webb  as  executors,  who  might  be  different 

perfons,  one  reprelenting  him  here,  another  abroad,  one  in  the 

.Province  of  Canterbury^  another  in   the   Province   of  York^ 

Ihould  take,  fhe  could  not  mean,  that  the  perfon^  who  might  be 

intitled  to  the  probate  of  the  will,  fhould  take  this  beneficially. 

The  executors  being  out  of  the  cafe,  the  next  thing  is,  whether 

Ihe  could  intend  that  it  fhould  be  given  in  fuch  a  manner  that 

7.  Webb  fhould  difpofe  of  it.     She  might  have  done  this  by 

giving  it  to  fuch  perfon  as  y.  Webb  fhould  appoint.     If  fhe 

had  given  it  thus,  all  the  perfons  who  had  claims  under  his  will, 

and  their  reprefentatives,  if  they  died  before  A,  fhe  teftatrix 

muft  take,  the  fuppofition  of  which  is  abfufd.     I  am  of  opinion 

that  the  true  conftruftion  is,  that   by  *  legal  reprefentatives' 

fhe  meant  fuch  perfons  as  could  claim'  y.  Webb's  property  in 

their  own  right,  which  would  be  his  next  of  kin*     What  does 

y.  Webb  difpofe  of  by  his  will  ?  'bis  own  eftate ;  he  does  not 

afFedl  to  difpofe  of  what  might  come  from  the  will  of  a  living 

perfon.     It  fo  happens  that  there  may  be  a  fpecial  refidue  as 

there  was  in  the    Attorney    General  v.  Johnfony  Ambl.    577. 

where  the  queif  ion  was,  whether  by  refidue  was  meant  all  that 

fhould  lapfe,  and  it  was  held  that  he  did  pot  intend  the  lapfed 

legacy  topafs.     The  cafe  oi D avers  v.  Dewes^  3  P.  Will.  40. 

was  there  referred  to.     It  is  abfurd  to  fuppofe  that  he  meant 

every  thing   to  pafs  which  might  arife  by  frefh  acquifition* 

Is  it  poffible  he  could  intend  to  pafs  what  might  come  under  this 

will  ?  Although  it  is  argued  that  perfons  by  thefe  refiduary  de- 

vifes  often  convey  eftates  of  which  they  were  not  connufant; 

yet»  fuppofe  he  had  children,  and  after  giving  fomething  to  each, 

had  given  the  refidue  to  one,  non  conjlaty  he  meant  the  fame  in 

cafe  of  a  great  acquifition.     Then  it  is  not  probable  he  meant 

thefe  perfons  to  take  by  the  defcription  of  legal  reprefentatives* 

It  is  true,  that  by  legal  reprefentatives^  in  the  court  of'^chancery, 

we  generally  mean  the  perfons  in  whom  the  eftate  legally  vefts. 
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But  thefe  may  be  feveral  perfons  according  to  the  fltuation  of 
the  property,  one  perfon  in  the  Province  of  Torkj  another  in 
the  Province  of  Canterbury*     There  is  another  fenfe  in  which 
the  words  legal  reprefentatives  niay  be  underftood,  viz.  the  pcr- 
fons   intitled  beneficially  to  the  property.     It  is  trud,  in  the 
ftatu^  of  diftribut^>ns,  the  word  legal  reprefentatives  are  not 
ufed  for  next  of  kin,  nor  for  executors  or  adminiftrators^  but 
for  the  inteftate's  children,  or  their  children  only,  or  the  de- 
fcendants  of  the  next  of  kin :  the  ftatute  means  perfons  fubfti- 
tuted  in  the  place  of  others  deceafed.     I  think  that  I  impute  a 
more  probable  fenfe  to  the  words  than  either  the  executor  or 
redduary  legatee  of  y.  Webb.     Then  another  queftion  may  be 
made^  whether  they  are  to  be  the  reprefentatives  at  the  death  of 
J.  Webby  or  of  Al  (the  teftatrix)  and  if  they  be  different  per- 
fons, an  enquiry  mufl  be  diredled  as  to  that.     I  think  they  can- 
not be  thd  legal  reprefentatives  at  his  death,  for  then  the  (hares 
would  be  lapfed  before  they  vetted ;  but  his  legal  reprefenta- 
tives at  the  death  of  A.  for  (he  meant  it  to  go  to  perfons  alive 
at  her  deceafe.     She  meant  fuch  perfons  as  at  the  time  of  her 
death  would  be  intitled  to  J.  WebbH  property,  if  he  had  fur- 
vived  her,  or  died  inteftate.     This  feems  to.be  the, mofl  rational 
conftrudion,  and  liable  to  the  feweft  abfurdities,  for  the  (hare 
of  the  refidue  was  not  intended  to  be  afTets  of  J.  Webb.     The 
cafe  of  Sibley  v.  Cook^  will,  I  think,  hardly  prove  much ;  it 
was  given  to  executors.     I  thvpk  if  that  had  been  the  Word 
ufed  in  this  cafe,  there  might  have  been  confiderable  doubt. 
The  perfon  taking  could  not  claim  under  J.  Webb^  his  execu** 
tor  might  have  been  an  executor  in  truft,  I  think,  therefore, 
ihe  meant  bis  next  of  kin  at  her  death.  ^  It  might  have  been, 
that  fome  of  them  had  died  between  his  death  and  her's :  as 
none  died  there  will  need  no  enquiry.     I  muft,  then,  declare 
the  perfons  intitled  as  legal  reprefentatives,  to  be  the  perfons 
who  would  have  been  intitled  as  next  of  kin  to  J.  Webb^  at 
the  death  of  A^     Again — 

{^a)  Upcm  the  marriage  of  A.  and  JB.  loool.  was  fettled  in 
truft,  to  inveft  in  government  or  on  real  fecurities,  and  pay 
the  dividends  or  intereft  to  the  feparate  ufe  of  B.  and  after  her 
death,  if  there  fhould  be  any  ifTue  of  the  man  iage  living,,  to  di- 
vide the  principal  among  the  children  equally  at  21,  or  mar^ 
riage.  But  if  A.  (hould  have  no  ifTue  by  B.  or  they  fhould  all 
die  in  her  life,  then  immediately  after  her  death,  without  ifTue 
of  her  body  then  living,  ^o  pay  the  loool.  to  C  D.  if' he 
Should  be  then  living,  but  if  dead,  then  to  fuch  perfon  or  per- 
fons as  he  (hould  by  deed  or  will  appoint,  and  for  want  of  ap- 
pointment, then  to  the  ^^  legal  reprefentatives''  of  C.  D.  accord-^ 

.  faj  Jennings  <v.  Gallimore,  3  Vef.  Jan.  CC.  246. 
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ing  to  the  courfe  of  adminiftration.  C.  D.  by  his  M^ill,  reciting 
the  fettlement  and  his  power  of  appointment,  proceeded  thus, 
^^  now  I  do  hereby,  in  purfuance  of  fuch  power,  direA  andap* 
point  the  faid  fum  of  loool,  in  cafe  my  faid  niece  B»  ihould 
happen  to  die  without  iflue,  to  be  paid  by  the  faid  truftees,  or  • 
the  furvivor,  his  executors,  adminiftrators,  or  alSgns,  unto 
my  legal  reprefentativeSy  according  to  the  courfe  of  adminiftra- 
'tion'^  and  the  teftator  gave  the  reiidue  of  his  real  and  perfonal 
eftate  to  his  nephew  fr.  G.  and  appointed  him  and  y,  H,  ex- 
ecutors,     fi.   having  died   without   iifue,  the   queiUon  was, 

.  whether  the  aiSgnees  of  the  nephew  W.  G,  a  bankrupt,  or  the 
other  next  of  kin  of  the  teftator-  were  intitled  to  the  legacy  of 
loool.  ?  And  it  was  contended  for  the  affignees  that  the  expref- 
fion''  legal reprefentatives**  muft  mean  fuch  perfons  as  bylaw 
are  fo  confidered,  viz.  the  teftator's  executors;  but, by  the 
Majler  of  the  Rolls  "  if  it  bad  refted  upon  the  fettlement  itfelf, 
I  /hould  have  had  great  doubt  of  being  able  to  get  over  the 
words  '  legal  reprefentatives,'  and  if  he  had  died  inteftate 
without  executing  the  power,  I  fliould  have  paufed  long  before 
I  could  have  given  any  other  interpretation  than  that  contended 
for  by  the  affignees:  but  I  cannot  read  this  will  without  im<.- 
plyingan  intention  to  confider  it  otherwife.  He  would  never 
have  made  fuch  a  will  if  he  had  thought  allthe  words  he  had 
ufed  came  to  nothing  more  than  executing  the  power,  by  giving 
the  fund  to  TV.  G,  which  power  he  anxioufly  takes  the  trouble 

/  to  execute,  and  exprefely  recites,  that  it  enables  him  to  give  it 
to  any  perfon  he  thinks  fit.  If  he  meant  to  give  it  to  him  to 
whom  he  has  given  all  the  reft,  why  did  he  not  fay  fo  ?  I  am 
now  told,  that  this  recital  and  anxious  execution  of  the  power 
and  diftin£lion  of  this  fund  from  the  reft,  mean  only  to  give  it 
to  him,  to  whom  he  might  if  he  thought  fit  have  given  it  ex- 
prefsly ;  I  cannot  think  he  fo  intended  it.  As  a  lawyer  I  muft 
have  underltood  the  words  as  the  affignees  do ;  if  it  were  upon 
tlie  deed  alone,  and  he  had  died  inteftate,  I  muft  have  con- 
fidered that  it  was  a  deed,  and  though  I  could  not  know  what 
the  party  meant,  1  muft  have  given  the  words  their  legal  fenfe: 
but  it  is  almoft  impoffible  to  fuppofe,  that  any  man,  uTmg  thefe 
words,  could  have  meant  the  conftru<Stion  contended  for  by  the 
affignees ;  and  which,  perhaps,  might  without  the  will,  have 
been  the  true  conftru6tion ;  but  I  defire  not  to  be  underftood  to 
deciae  that.  But  upon  the  will,  I  am  of  opinion,  that  be  did 
not  intend  PF,  G.  to  have  this  fund,  and  then  the  only  perfons 
who  can  take  it,  muft  be  thofe  intitled  to  his  perfonal  eftate. 
Declare,  therefore,  that  it  bejones  to  the  next  of  kin ;  and  I 
defire  it  may  be  underftood,  that  I  am  not  by  this  decree  put- 
ting any  conftruftion  upon  the  deed  itfelf,  it  is  entirely  upon 
the  will  and  the  execution  of  the  power  thereby."  And  in 
another  cafe-^  i 
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*  (h)  A.  bequeathed  certain  leafehold  premifes,  after  the  fecand 
Qiarriage  or  death  of  his  wife,  or  from  the  time  of  one  of  bis. 
fon«  attaining  21^  in  truft  for  his  fon  Thomas  for  life,  with  re- 
mainder in  truft  for  fuch  ifiue-male,  or  defcendants  of  fuch 
iflue-male  of  Thomas  as  at  th^  time  of  his  death  (boi^ld  be  his 
heir  at  kw ;  but  if  there  fliould  be  no  ifllie-male  nor  defcendants 
of  iflue-male  of  Thomas  living  at  his  deceafe  ;  then  in  truft  for 
the  teftator's  fon  Geotgt  for  Life,  with  the  like  limitations  in 
favour  of  his  ifiue^male,  as  were  made  to  the  iiTue-male  of 
Thomas:  and  in  the  event  of  George ^dying  without  leaving' 
ilTue^niale,  or  any  defcendants  *from  them,  in  truft  for  the  child 
tirith  which  hi<  wife  was  then,  «;»^it^,  fer  life  if  a  fon,  with 
fimilar  limitations  to  his  ifiue-male,  as  declared  in  favour  of 
the  iflue-male  ot 'Thomas  and  George^  with  the  ultimate  limita- 
tion (in  cafe  fuch  child  (hould  not  be  a  fon,  or  being  fo,  if  he 
fhould  die  without  leaving  iiTue-male  or  defcendants  from  him 
or  them)  to  fuch  perfons  as  ihould  ^  then  be  the  legal  reprefen- 
tacives'  of  the  teftator';  and  he  appointed  his  wife  fole  execu-^ 
trix.     The  will,  as  originally  prepared,  gave  the  property  to 
Ae  child,  of  which  the  wife  Ihould  be  enjient^  and  his  liTue 
generally,  after  the  deceafe  of  the  teftator's  other  two  children, 
and  failure  of  their  iffiie.     It  appeared  to  have  been  altered  af- 
terwards, by   interlining  the  word   '  male'  wherever  *  iffue* 
occurred,  and  the  ultimate  limitation  originally  was,  that  ia 
default  of  iflfue  of  the  unborn  fon,  the  truftees,  fhould  be  pofTefled 
of  the  premifes,  in  truft  for  ^  the  executors  and  adminiftrators 
of  my  fon  Thomas;'  thofe  words  were  ftruck  through  with  a 
pen,  and  the  following  words  were  interlined  ^  fuch  perfons  as 
ihall  then  be  my  legal  i  eprefentatives.'    The  child  with  which 
the  teftator's  wife  was  enfant  at  his  death,  was  a  fon  named^ 
yohri',  but  Thomas  having  furvived  hini  and  George^  both  of 
whom  died  without  ifTue,  ^and  alfo  his  mother  who  by  her  will 
appointed  him  executor,  died  without  ifTue,  having  firft  made_ 
a  will  and  nominated  executors.     One  of  the  queftions  yvhich 
arofe  was,  whether  the  teftator  A,  by  the  words  *  legal  repre- 
fentatives'  intended  thofe  according  to  the  ftature  of  diftribu- 
tions,  or  thofe  under  the  authority  of  the  ecclefiaftical  court* 
The  conteft  being  between  the  next  of  kin  of  A>  living  at 
Thomas's  death,  and  the  executors  of  Thomas  \  Thomos  being 
the  executor  of  the  widow  and  executrix  oi  A.  and  alfo  the  ex* 
bcutor  of  y ohm     The 'cafes  oi  Bridge  v,  Abbott,  and  Evans  v. 
Charles  \^c)  were  cited,  and  the  Lord  Chancellor  gave  judgment 
as  follows,^-*^^^  I  think  both  the   determinations  which  have 
been  cited,  perfeAly  right.     They  Ihew  that  the  words  are  to 
be  explained  according  to-  the  fubjeft-matter.     Have  they  any 

[  (IJ  I-png  -p.  SladC^l,  3  Vef.  Jun,  CC.  4««.    (^J  Sufr^. 
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meaning  if  I  take  them  in  their  legal  fenfe  ?  I  can  better  tell 
vrfaat  was  not,  than^  what  was  his  meaning.  It  is  perfeftly* 
clear,  referring  to  a  future  time,  he  Could  not  mean  his  hgal 
reprefentatives.  He  altered  a  very  fenfible  part  of  his  wiU» 
which  is  vaftljr  ftrong,  for  it  proves  he  thought  upon  it^  and 
had  fome  decided  meaning*  His  iirft  thoughts  were  very  fen* 
iible,  to  give  the  abfolute  intereft  to  his  fon  in  cafe  the  intail. 
could  not  take  effeft ;  that  would  have  been  the  wifoft  thing  he 
could  have  done  in  making  that  alteration^  which  he  did  with 
deliberation ;  not  fuffering  his  fon  to  take  this  remainder  after 
all  the  particular  purpofes  were  exhauftedi  it  is  quite  impbffible 
he  could  mean  it  to  veft  in  his  wife^  tranfmiifible  to  tbofe  who 
&ould  become  her  legal  reprefentatives^  it  would  be  too 
much  conjecture  to  apply  the  words  to  an  heir  at  law,'  particu* 
larly  upon  leafehold  property ;  there  is  nobody  I  think  who  can 
take  it  but  the  next  of  kin  at  the  time  of  diilrtbution*  He  cer-* 
tainly  meant  to  keep  it  in  his  blood,  he  could  aot  mean  that  it 
fiiould  be  as  if  he  had  not  difpofed  of  it.'* 

In  general  when  legacies  are  given  after  the  death  of  iega^ 

tees,  to  "  the  relations,"  **  the  reprefentativeSf."  or,  **  the 

next  of  kin,''  of  teftators,  thofe  perfons  only,  who  anfwer  the 

defcription  at  the  death  of  the  teftators,  will  be  intitled,— 

{d)  Am  bequeathed  5000L  in  truft  for  his  daughter  B.  for  Itfci^ 

^  and  then  proceeded  thus,  <<  After  the  death  of  my  daughter,  J3« 
upon  truft,  that  my  faid  truftees,  iheir  executors,  or  admini£- 

'  trators,  do  pay  the  5C00L  unto  fach  child,  or  children,  of  my^ 
daughter  B.  as  fhe  (hall  leave  at  her  death,  in  fuch  ihares  an4 
proportions  as  fhe  (hall  think  fit ;  but  if  fhe  die  without  leav-^ 
ing  a  child,  then  as  to  loool.  part  of  the  5000I.  in  trufl  for 
the  executors,  admintftrators,  or  affigns,  of  my  faid  daughter^ 
and  as  to  4dooK  remainder  of  the  5000L  in  trufl  for  fuch 
^erfon  or  perfons,  as  fhall  be  my  heir  or  heirs  at  law.^  A 
queflion  arofe,  whether  the  belrs>  anfwering  that  defcription 
at  the  teftator's  death,  who  al£b  happened  to  be  his  only  thea 
next  of  kin,  were  intitled  to  the  4Q00I.  a^  B.  died  without 
leaving  a  child  ?  or  whether  the  perfons,  anfwering  the  de->i 
fcription  of  heirs  at  law,  at  the  death  of  B.  had  the  preference^ 
^nd  the  Maft^r  of  the  RpUs  determined  in  favoirr  of  the  perfons 
Ivho  anfwered  the  defcription  of  heirs  at  law,  and  next  of  kin, 
at  the  teftator's  deaths  (one  o^f  whom  was  JS^)  there  being  no 
cxpreflions  in  the  will  deferring  the  period  of  vefling  to  the 
AtBth  of  £. 

.If  howevei*  it  appears  from  the  context  of  the  will,  that  the 
teflator  intended  thofe  perfons  only  who  fhould  be  his  relations^ 
QT  next  of  kin,  at  a  particular  period,  fhould  take  ;  the  intereil 

'    will  not  vefl  prior  to  the  arrival  of  the  time  prefcribed.. 

Id)  Hclloway  «r.  Holteway,  s  Vef.  Jun.  CC/s^* 
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{e)  A.  bequeathed  his  refiduary  eftate  to  truftees  to  place  out 
at  intereft^  and  pav  thereout  to  his  brother  Pf^.  Dawfon^  the 
yearly  (urn  of  2oL  for  life^  and  to  pay  the  furplus  intereft 
towards  the  maintenance  and  education  of  the  children  of  the 
teftator^s  daughter,  Marj  Overton^  during  th^  life  of  W* 
Dawfon^  and  after  his  death  to  pay  the  whole  intereft  in  the 
maintenance^  &c.  of  Mary  Overtones  children^  until  they  at-» 
tained  21,  and  then  to  fell  the  fecurities  and  pay  the  whole 
perfonal  eftate  among  fuch  child/en  equally  at  their  refpe<Slive 
ages  of  a  I,  with  the  benefit  of  furWvor(hip  among  them,  if  any 
died  before  the  times  of  payment ;  and  he  declared  that  until 
his  daughter  ibould  have  fuch  child  or  children,  or  in  dtfault 
thereof)  or  if  (he  ihould  furvive  the'hi,  the  truftees  (hould  pay 
the  intereft,  after  deducing  the  annuity  of  20I.  for  the  feparate 
ufeof  Mary  Overton^  for  life^  and  after  the  death  of  her  and 
her  children^  in  cafe  the  latter  di^  under  21,  that  the  rejiduum 
Ihould  be  diftributed  amon^  his  relatidns  in  a  due  Courfe  of  ad-' 
miniftration»  It  appeared  from  the  mafter's  report,  that  at 
the  teftator^s  death,  Mary  Overton  was  his  only  daughter  and 
fole  next  of  kin,  and  fuppofing  her  to  have  been  then  dead,  the 
teftator's  nephews  and  nieces,  named  in  the  report,  were  his 
next  of  kin  and  neareft  relations ;  that  all  of  them  died  in  the 
life  of  Mary  Overton^  who  died  in  1800,  a  widow  without 
leaving  iftue,  and  that  the  great  nephews,  and  great^nieces  of 
the  teftator,  alfo  named  in  the  report,  the  children  of  his  ne*- 
phews  and  nieces,  who  furvived  him,  but  died  in  the  life  of 
Mary  Overton^  were  the  only  next  of  kin  of  the  teftator  living 
at  his  death,  and  at  the  death  of  Mary  Overton.  Queftion, 
whether  the  refidue  was  £tven  to  fuch  perfons  as  were  the  rela* 
tions  of  the  teftator,  at  his  own  death,  or  as  would  be  his  rela- 
tions at  his  daughter's  death  \  And  by  the  Mafter  of  the  Rollsy 
^'  In  HoUoway  v.  Holloway^  Lord  Alvanley^  was  of  opinion  that 
the  defcription  was  to  be  taken  with  regard  to  the  time  of 
the  teftator's  death,  and  Confequently  that  the  daughter,  who 
had  an  intereft  for  life  in  the  whole  fiind,  and  whofe  executors 
were  to  take  loool.  outof  it,  was  tntitled  to  fliare  with  his 
other  daughters  in  the  refidue  of  that  fund,  bequeathed  in  truft 
for  fuch  perfon  or  perfons  as  ihould  be  his  heir  or  heirs  at  law. 
In  this  cafe  the  queftion  is  likewife,  though  upon  a  will  fome-- 
what  differently  expreffed,  whether  the  reiidue  is  given  to  fuch 
perfons  as  were  the  relations  of  the  teftator  at  his  own  deaths 
or,  as  would  be  his  relations  at  his  daughter's  death :  the  former 
conftrudlion  contended  for  both  by  the  reprefentatives  of  the 
daughter,  and  the  reprefentatives  of  the  nephews  and  nieces  of 
the  teftator,  whO|  if  there  had  been  no  daughter,  would  have 

(/)  Jones  ^.  Colbeck,  t  Vef.  Jun*  CC.  jt.      ^ 
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been  his  neareft  relations  at  his  death.     Certainly  It  would  be 
difficult)  as  the  word   relations  has  now  by  conftru£tion  re* 
ceived  the  fame  okeaning  as  next  of  kin^  to  hold  that  thofe  who 
do  not  anfwer  the  .defcription  of  next  of  kin,  at  either  period^, 
the  death  of  the  teftator,  or  that  of  his  daughter,  (hould  take 
by  the  defcription  of  the  relations.     The  argument  however 
which  they  ufe  is,  that  the  teftator  had  already  given  to  his 
daughter  all  he  intended  for  her,  and  could  not  intend  her  to 
take  any  part  of  the  reiidue,  and  therefore  muft  mean  fuch  per- 
\  fons  as  would  be  his  relations,  if  his  daughter  were  excluded* 
To  that  it  might  be  anfwered,  that  he  has  given  the  refidue 
by  a  defcription,  that  applies  to  her  exclufively,^  and  you  ar^e 
not  by  inference  and  argument  from  the  other  parts  of  the  wilj> 
to  controul  the  efFeft  of  a  pofitive  bequeft*     In  Holkway  y. 
HolUway  it  was  very  improbable,  that  the  teftator  intended 
his  daughter  B,  fhould  take  any  more  than,  what  was  expresfly 
given  to  her,  viz,  the  intereft  of  the  whole  for  her  life^  and  the 
I  cool,  gi  yen  to  her  executors  after  her  death.  But  Lord  JlvanUy 
conceived  there  could  be  no  other  queflion  than  as  to  the 
period  to  which  the  defcription  fhould  refer,  for  'if  that  was  to 
be  the  time  of  the  teflator's  deatb^  he  thought  it  a  neceiTary 
confequence  that  fhe  fhould  be  included,  as  £e  was  one  of  the 
perfpns  anfwering   the  defcription,  though  there  were  other 
perfons  equally  anfwering  it.     It  is  more  difficult  in  this  cafe 
to  exclude  the  only  perfon,  who  corredly  anfw^rs  the  defcrip- 
tion, in  favour  of  thofe,  who  in  flriftnefs  do  not  anfwer  it  at  alLv 
If  therefore  I  were  bound  to  hold,^  that  he  meant  rebtions  at 
his  own  death,  it  would  be  very  difficult  upo*i  the  cafe  of  Hol^ 
loway  V.  Holkway  to  decide  againft  the  claim  of  the  reprefen- 
tativesofthe  daughter,  and  to  admit  that  of  the  nephews  and 
nieces^  as  anfwering  the  defcription  of  relations  at  his  deathy 
without  difTenting  from  the  conflru£iion  made  in  that. cafe,  upon 
that  particular  will.'   It  is  enough  to  fay,  I  think  in  the  pre— 
fent  cafe  it  is  evi(}ent  that  the  teflator  intended  to  fpeakof  re« 
lations  not  at  the  time  of  his  own  death>  but  at  that  of  his/ 
daughter  or  her  ifTue  under  the  age  of  ii.  There  are  great  dii£-*^ 
culties  in  the  way  of  the  claim,  either  of  the  daughter's  reprefen-i^ 
tatives,  or  of  the  reprefentatives  of  the  nephews  and  nieces  ^  to. 
none  of  which  is  the  claim  of  the  great-nephews  and  great-niece&4 
expofed.    As  to  the  claim  of  the  daiighter^  it  is  hardly  poffible  the 
tfeftator  could  mean  to.  defcribe  an  only  daughter  by  the  terais^- 
**  my  relations,"  direfting  alfo  the  refidue  to  be  diflributed 
among  thofe  delations.     Next,  it  is  impofSble,  that  he  could 
take  this  ftrange  circuitous  method  of  giving  her  the  whole 
refidue  on  the  event  of  her  dying  without  children,  inftead  af 
dlreftly  faying  To,     The  relations  who  were  to  take,  in  cafe 
ihe  ibould  die  leaving  no  iffue,  or  none  who  fhould  attsCin  the 
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age  of  21,  couid  not  be  herfelf,  tranfmitting  her  right  to  her 
reprefentatives.     Then  upon   the  claim  of  the  nephews  and 
nieces,  the  teflator  clearly  fuppofed  his  daughter  was  to  furvive 
him.      Then  he   knew  (he  was  his  neareft  relation ;    at  air 
events  one  of  his  relations,  taking  that  word  in  any  fenfe.     If 
therefore,  he  intended  to  give  to  thofe,  who  next  to  her  fbould 
be  his  neareft  relations,  he  would  not  have  ufed  an  expreflion 
neceflarily  Including  her,  but  would  have  given  exprcsfly  to. 
the  nephews  and  nieces ;  all  of  whom  are  mentioned  before 
as  legatees  under  that  defcription,  and  it  would  be  extremely] 
difficult,  as  I  have  before  obferved,  for  them  tq  take  under  the 
defcription  of  **  next  of  kin^*  a  defcription  which  they  do  not" 
anfwer.     But  if  he  meant  relations  at  the  death  of  his  daughter^ 
the  expreffion  is  very  proper*     It  involves  no  difficulty:  it  re- 
quires no  conflru<[^on.     I  am  clearly  of  opinion,  he  could  not 
mean,  cither  the  reprefentatives  of  his  daughter,  or  thofe  of 
his  nephews  and  nieces.     What  other  fenfe  then  can  be  put 
upon,  it,  than  that  only  intention  which  makes  the  whole  per-' 
feSly  confiftent?    Declare  that  the  whole  refidue  belongs  tq 
the  great-nephews  and  great-nieces  of  the  teftator." 

Attempts  have  been  made  to  induce  the  Court  of  Chancery/A 
to  put   the  fame  conftruftion  upon  the  word    *  defcendants,*  / 
as  '  relations,*  but  the  court  h^  conftantly  refufed  the  appltca-1 
tions,  as  the  principle  which  applies  to  the  latter  cafe  does  noC  \ 
apply  to  the  former,  for  when  a  bequeft  is  made  to  relations, 
unlefs  the  court  were  guided  by  the  ftatute  of  diftributions  in  \ 
afcertaining  the  legatees,  the  difpofition  would  be  void  fromf  ^ 
the  uncertainty  and   generality   of  the  term,  but  when  the/^ 
word  *  defcendants,'  is  ufed,  there  is  no  neceffity  for  reforting^ 
to  the  ftatute  to  fix  or  limit  the  objefts  of  the  bequeft,  as  thel  v 
natural  import  of  the  term  is  fuffibient  to  include  every  indivi-  ) 
dual  proceeding  from  the  ftock  or  family  referred  to :  accord-*  \ 
ingly  a  *  legacy  to  the  descendants  of  B*  will  embrace  all  hisy 
children,  grand-children,  fec,i  " 

{f)  Ri  devifed  his  eftate  to  C  L.  and  F^  for  their  lives  and 
the  life  of  the  furvivor,  and  after  their  deaths,  he  gave  it  "  to 
the  defcendants  of  F.  L  now  living  in  and  about  Sevenaaks  in 
Kent,^^  or  thereafter  living  any  where  elfe,  to  be  fold,  and  the 
money  to  be  divided  equally  amongft  them,  and  then  he  gave 
400oh  to  the  defcendants  of  F,  L  Tn  the  fame  words.  Bill 
by  the  kindred  in  the  third  degree  againft  the  truftees,  the 
kindred  in  the  fecbnd  degree,  %n^  one  in  the  fourth  degree^ 
which  laft  was  born  after  the  W?li  was  made.  .  And  by  Sir 
Thomas  Clarke ^  Majler  oftht  RoUs^  "  A  devife  to  defcendants 

'  if)  Crosfly  «z;.  Clare,  Ambl.  397,     Alfo  Pierfop  v.  G^net,  a  Bjq*. 
CC.  38—230,  S.P.        '^^  ' 
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at  large  had  been  good.  He  has  added  a  defcription  of  fuch 
as  he  intended  fhould  take,  which  is  fufilcientiy  precife  and 
certain.  Where  the  word  "  relations,"  is  ufed,  the  court  has 
no  other  rule  to  go  by  but  the  ftatute  of  diftributions,  other- 
wife  the  devife  woula  be  void,  from  the  uncertainty  and  gene- 
rality of  the  term.  Where  the  devife  is  to  the  ftock^  or  to 
the  family,  the  court  confines  it  to  the  head  of  the  family  for 
the  fame  reafon.  Chapman^s  cafe,  cited  in  Hob,  33,  2  Fern* 
381.  It  would  be  unjuft  in  this  cafe  to  confine  It  to  the  heirs 
at  law,  becaufe  the  word  defcendants^  rnean^  all  thofe  who  pro- 
ceeded from  his  body,  and  therefore  both  the  grandchildren  of 
F.  /.  are  intitled  both  to  the  real  tftate  and  the  4000I.  but  the 
great-grandchild,  being  born  after  the  will  was  made,  is  ex- 
cluded by  the  words  ♦'  now  living.^*  It  fcems  alfo  that  the 
diftribution  mud  have  been  per  capita.  • 

{g)  B.  devifed  and  bequeathed  the  refidue  of  her  real  and 
perfonal  eftate  to  truftees  in  truft  ta  fell  the  r^al,  and  the  mo- 
ney arifing  therefrom,  together  with  the  pcrfonal  eftate  to  di^ 
vide  equally  between  the  defcendants  of  T.  F,  deceafed.  At  the 
tcftatri^'s  death  there  were  living  three  fons  of  T.  F,  and 
eleven  grandi-children.  For  the  fons  it  was  contended  that 
the  legacy  to  the  defcendants  of  T,  F,  meant  thofe,  who  at 
the  time  of  taking,  would  be  intitled  by  the  ftatute  of  ciftri^ 
butioh,  for  the  word  *^  relationsy^  had  always  been  fo  conh  cd, 
though  no  ^afe  was  to  be  found  as  to  '^  defcendants/'  But  it 
was  argued  for  the  grandchildren  that  "  defcendants,"  included 
p^rfons  more  remote  than  thofe  within  the  ftatute,  and  that 
there  was  no  decifion  which  confined  **  defcendants,"  to  thq 
fame  fenfe  as  "  relations,"  and  it  was  infifted.that  the  diftri- 
bution inuft  be  per  capita ,  And  the  Lord  Chancellor  deter-* 
mined  that  all  the  defcendants  of  7*.  F  (hould  take  as.  well 
grandchildren  as  children,  and  all  per  capita^ 

',  •  _  In  regard  to  the  diftribution  of  the  fond   ^tx  Jilrpes  ox  per 

\-/  ^y      <^tta  among  the  k^gatces,  it  feemp  that  the  words  in  the  wiH 

,1  /  muft  be  the  guide  5    if  the  bequeft  was  to  the  iflue  of  J^  and 

/   ^,  died  before  the  teftator,  leaving  children  and  grandchildren, 

the  diftribution  of  the.  legacy  would  be  among  all  of  them  per 

*.  '  *  capita f  and  the  like  conftruftion  would  be  made  in  inftances 
where  the  fund  i?  given  to  perfons  in  e)^iftence,  and  the  chiU 
dren  of  others  who  are  dead  to  be  equally  divided  among  them. 
ThMS  in  Butter  y.  Stratton^  the  cafe  laft  in  par^  ftated,  (A)  ;/, 
devjfed  his  freehold  houfes  to  truftees  in  truff  to  fell  and  divide 
the  mpftey  equally  betweer^  i{.  S.  ^.  5,  an4  the  ^hiJdre^  of  M,  Pm 

(jr)  Butler  f».  Stratton,  3  Bro.  CC.  3^7,  fhj  Supri.  See  alfq 
Thomas  «c;.  Hole,  Crosfley  <z;.  Clare,  Daveoport  v^  Hanbury.  Ssdfr^^ 
mi  Kpyle  ^i*.  }i|ug»ilto&9  4  Vef.  Jua.  CC.  437. 
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iA£  P.  had  three  children  living  at  A\  death,  and  thie  queftioQ 
was,  whether  the  children  (hould  take  perjiirpes^  in  whlgh 
cafe  the  money  would  be  devifible  into  three  parts«  to  one  of 
which  only,  the  children  would  be  entitled,  or  whether  che*^ 
ftould  take  per  capitdy  in  which  event  the  fund  would  be  di- 
vided into  five  parts,  and  each  of  the  children  intitled  to  a  fliar^ 
in  its  own  right?  And  the  Lord  ChancelUr  decreed  that  th^ 
diftribution  was  to  be  made  per  capita.  But  if  there  be  any 
cxprelEons  in  the  will  from  which  an  inference  can  be  coU 
leded,  that  the  •  legatees  were  not  intended  to  take  in  their 
own  right,  but  by  reprefentation,  they  will  be  decreed  to  take 
per  Jiirpes^  or  perJHrpes  and  per  capita  at  the  fame  time,  as  in 
iJie  authorities  referred  tQ  and  before  ftated.  (1)  / 

If  a  legacy  were  given  to  or  for  the  benefit  of  A  and  ^  fa^ 
mily,''  the  word  '  family,'  would  be  confiJered  as  applicabl^^ 
to  A*s  children  only,  though  the  conftruciion  may  be  repelled(^ 
^y  a  different  intention  coileded  from  the  whole  of  the  will, .  y 
Q)  T.  Lloydj  by  his  will,  dated  the  21  ft  of  '/w/y,  1 7941 
gave  to  Martha^  the  youngeft  daughter  of  ff^,  Rolfe^  and  the 
wife  of  H'  Mac*  Lerotby  loool.  which  he  directed  {hould  be 
paid,  by  his  cKecutors  and  truftees  to  fV.  Rolfcy  if  living,  for 
the  ufe  and  benefit  of  Martha  Mac*  Ler^tb^  to  be  by  liim  either 
fettled  or  limited  for  her  feparate  ufe  independent  of  her  hull- 
band,  and  as  a  provifio/i  £br  aer  and  for  the  benefit  of  her  chil- 
dren, if  W.  Rolfe  fliouM  fo  think  fit  and  dire<5l,  or  elfe  the 
whole  or  any  part  of  it  to  \^  paid  and  applied  for  the  benefit 
of  his  ^  faid  daughter  and  her  family,^'  either  immediately  or 
at  any  /uture  period,  as  fV.  Rolfe  Ihould  think  tnoft  ufeful  and 
heneacial  to  her  and  her  family,  and  as  he  (hould  direct  and 
appoint,  ^nd  he  accordingly  willed  that  fV.  Rolfe  fhpuld  be  al 
full  liberty  to  diredl  the  manner  in  which  the  |000l«  ibould  be 
applied  for  the  benefit  of  his  daughter  apd  ^^  her  family/'  and 
that  the  fame  fliould  be  paid  and  applied  accordingly,  butt  if 
^,  Rolfe  died  without  making  fuch  diredion,  theo  the  teilacor 
willed  that  the  looo).  ibould  be  p<iid  and  applied  in  fuch  manr 
ner,  as  Martha  M^c*  l^eroth^  notwithftanding  her  covertuiBe 
tnd  without  her  hufbana's  joining,  ibouM  dired  or  appoint  to 
be  applied  for  the  benefit  ^*  of  her  and  her  family.'^  1  he  wiU 
then  proceeded  thus,  *  In  order  that  IV.  Roife^  who  beft  k  tww$ 
what  will  be  mofl  beneficial  for  his  daughi.er%  intereft,  majT 
ive  directions  to  whom  he  wifiies  the  lOOOi^  to  09  paid 
or  her  benefit,  and  in  the  manner  in  which  he  wi(be^  the 
^iune  to  be  applied,  I  have  wrote  to  him  acquainting  him  of  . 
this,  my  intended  legacy,  and  have  requefled  him  to  ie<ive  di» 
g^iklons  m  writing  to  whom  he  wiihes  the  fame  to  ^e'  paidn 
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(i}  Wythe  i).  Blackman,  and  Gale  5^,  Bcunet*  iuprl.    (jj  M«( 
X^otb  V*  B4C00,  ^  V^f.  Juiu  CC.  I  J9« 
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and  how  he  wifhes  the  fame  to  be  applied,  fo  that  mjr  truftees 
and  executors  may  at  every  event  pay  and  be  difchargod  of 
the  legacy,  and  may  on  no  account  be  involved  in  the  tnifts 
thereof,  or  be  aoy  ways  anfwcrable  for  the  application,  roifr 
application,  or  non-application  of  the  fame,     Rolfe  died  upon 
the  17th  of  June,  1798,  without  having  executed  an  effectual 
appointment  of  the  loool.    The  lOOoK  was  paid  to  Rolfe  he^ 
fore  1797,   and  was  by  him  laid  out  in  ftock,  which  flood 
in  his  name  at  his  death.    M^  Ma(^  Leroth^  by  deed  poll,  dated 
the  15th  of  December,   1798,  and  properly  attefted,  reciting 
the  will  of  Lloyd^  and  her  power  under  it,  appointed  xoool* 
and  all  intereft  and  dividends   thereof,  in  manner  following, 
viz.  the  fum  of  800I.  to  be  paid  to  Hugh  Mac^  Lerothy  or  to 
fuch  perfon  or  perfons,  and  in  fuch  manner  and  for  fuch  pur- 
pofes  as  he  ihould  think  fit  or  diretS):,  and  the  fum  of  290!.  to 
be  laid   out  in  government  fecurities,  in   the  names  of  the 
truftees  of  fF.  Rolfe^  in  truft  to  pay  the  intereft  and  dividends 
to  her  for  life,  and  after  her  death  to  permit  Hugh  Mad  Leroth 
to  receive  the  fame,  if  he  ihould  furvive  her,  for  life,  and  afteif 
the  death  of  the  furvivor,  to  divide  the  capital  among  all  and 
every  their  child  and  children  in  fuch  manner  as  they  or  the 
furvivor  (hould  in  manner  therein  mentioned,  appoint,  and  in 
<lefault  of  appointment,  equally,  but  if  one,  to  that  one,  and  in 
cafe  Hugh  Mac^  £/r^M,&CNildnotaccept,  or  {hould  not  difpofe 
of,  of  apply  the  fum  of  800I.  thereby  given  him,  or  jQxouId  be 
adjudged  incapable  of  taking  the  fame,  then  fhe  appointed 
the  800I.  or  fo'much  thereof  as  Hugh  Mad   Ler$ih  (hould 
Hot  receive,  or  apply,  to  be  laid  out  in  the  public  funds,  upi^ 
on  the  trufts  declared  concerning  the   200I.      The  bill  walk 
filed  by  Mac*  Leroth^  and  wife,  againft  £.  L,  Rolfo^  the'exe* 
cutors  and  truftees  of  If^.  Rolfty  and  the  three  infant  chiU 
dren  of  the  Plainti^Sjj  pr^y'Ag  that  M.  Mac*  Leroth  might  be 
decreed  intitled  itp  appoint  the  lOOOl.  for  the  benefit  of  Wrfelf 
and  family,  that  the  deed  and  appointment  executed  by  her^ 
tnight  be  declared  valid  andncarryedinto  efFe<9,  that  the  fum  of 
ibool.  might  be  raifed  and  paid  by  the  executors  of  W.  Roife^ 
and  applied  according  to  the  appointment  or  otherwife  for  tbt 
benefit  of  M.  Mad  Leroth^  and  her  family,   purfuant  to  the 
3ivill  of  Lhj,d\  and  that  the  will  of  Lloyd  might  be  eft^bliflied', 
^c.     The  j^^^r  of  the  Rolh^  in  decreeing  according  to  tha 
prayer  of  the  bill,  exprefled  himfelf  to  th^  following  effect  ;-t 
^^  1  have  had  fome  doubt  upc>n  this  pointy  and  1  am  only  anx* 
ious  that  the  decree  {hall  not  be  firppK>'fed  tio  be  a  determination^ 
that  wherever  a  legacy  is  given  to  tfcrfteas,  in  truft,.  for  irtt. 
^ftsmce,  fpi  z.feme  coumnm^^t  faTKfty^*  it  is  to  be  underftooll 
that  the  truftees  would  be  authorifed  tp  advance  to  the  huft)and 
*l«*t  gqrpfs  part  of  that  ^fSital,  for  the  canftru\£tion  ofYticliji 
legacy^  unaccompanied  by -any  othe^  circamftance^j;  j^irbuld  bfe 
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that  it  (hould  be  applied  for  her  and  her  children,  and  I  defire 
to  hayb  it  underftood,  that  I  by  no  means  give  it  as  my  opi-- 
nion,  that  the  applicatloa  of  that  money  for  th^  ufe  of  the 
hufband  would  be  within  the  truft.  But  the  quefti9n  in  this 
eaufe  depends  entirely  upon  the  meaning  of  the  whole  will, 
as  to  the  word^^tamiiy,'  'as  there  ufed,  and  iipon  the  .\^ole 
will  I  am  fatisfied,  I  am  fulfillmg  the  intention,  of  the  teilator 
by  the  declaration  I  ihall  make.  There  is  a  clear  intention, 
either  that  this  legacy  ibail  be  fettled  upon  her  and  her  children, 
to  be  limited  to  her  feparate  ufe,  and  a&  a  pro^ifion  for  her  and 
her  children,  and  if  that  part  of  the  will  had  taken  place,  no 
doubt  the  hufband  could  have  taken  no  jOhare,  or  in  the  alter-> 
native ;  for  if  that  provifion  does  not  pleafe  Rolfe^  the  teftator 
gives  him  leave  to  fubftitute  another,  *  The  whole  or  any  part 
of  it  to  be  pdtd  and  applied  for  the  benefit  of  his  faid  daughter 
and  her  family,'  even  there  it  might  be  faid  to  mean  the  fam($ 
as  <  children*  before  meant :  but  he  adds',  *  either  immediately 
or  at  any  future  period  or  periods  of  time,  as  the  faid  Rolfe 
iball  think  will,  all  circumftances  confidered)  be  moft^ufeful 
ind  beneficial  to  her  and  her  family/  &c. 

Upon  this  it  is  clear,  he  meant,  either  that  Rolfe  might  fettle 
it  upon  her  and  her  children  after  her,  and  if  &e  had  any  then, 
they  were  very  young,  fo  that  nothing  could  be  then  applied 
for  their  benefit,  or  that  he  was  to  have  the  power  to  advance 
any  part  or  the  whole  either  immediately,  or  in  any  way  he 
Ihould  think,  under  all  the  circumftances,  moft  beneficial  for 
her  aiKl  her  family.  'He  might,  I  think,  have  advanced  part  to 
fet  up  the  hufband  in  trade.  The  teflator  I  think  meant,  that 
i)e  (hould  have  that  ]^wer,  and  the  word  ^  family'  as  here  ufed, 
was  meant  tn  a  more  extenfive  fenfe  than  children,  for  he  had 
firfl  provided  for  giving  it  to  her  and  her  children,  and  then 
the  fubfequent  dire^ion  is,  to  apply  it  not  for  her  and  her  chil-^ 
dren,  but  for  her  and  her  family,  and  then,  if  he  does  not  think 
fit  to  make  fuch  diredion,  it  is  to  be  applied  in  fuch  manner 
as  Mrs.  Mac^-Lenth^  iha^l  b^'any  writing,  &c.  appoint,  for 
the  benefit  of  her  and  her  family.  Though  an  appointment 
was  intend^,  npne  was  regularly  made.  Then  it  was  for 
her  to  direfi  any  part  to  be  opplred  as  (he  thought  fit,  not  for 
^e  benefit  of  herfelf  and  chi^ren,  but  herfelf  and  her  family^ 
The  conflruiSioh  her 'father  put  upon  it,  is  the  true  ^onflruc- 
don,~as  the- teftator  mlift  have  intehded.  Therefore  defiring 
to  be  underfiood- that  the  word  *"  family*  vfoxAA- rsot  inchide 
the  htiibandi" except  from  the  context,  it'muftdo  ib,  I  think, 
tindef  thele 'Words  V'  it  does  include  dny  means  the  father  (hould 
think  ^iit'  to  edi^nce  the  huiband  in  the  world,  and  if  he  did 
not,Jt  gave  her  power  to  apply  it  for  any  part  of  her,  fanjily. 
The  letter  from  ^tHe  teftator  to -iiij^  telliwg  what  be  intended 
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to  dcs  and  defiring  him  to  leave  directions  how  he  wiflied  the 
legacy  to  be  applied,  (hews  the  power  is  very  large.  Rolfc 
died  inteitate-as  to  this  lOOoK  with  t|iat  fund  in  his  hands,  and 
not  having  made  any  due  application  of  it^  I  am  of  opinion,  he 
Jiad  at  his  death  that  fum  in  his  hands  fubje^l  to  the  truft,  and 
his  executors  are  bound  to  apply  it  according  to  the  trufts 
of  Lloyds  will,  and  as  if  Ray's  had  never  acted  under  it.  lo 
that  event,  being  clearly  of  opinion  Rolfe  had  it  in,  his  power 
to  buy  a  commiffion  for  the  bufband,  to  fet  him  up  in  trade* 
or  to  do  any  a£l  for  the  benefit  of  him  and  her  and  their  chiU 
dren,  and  not  having  done  fo,  the  queftion  is,  what  was  her 
power  ?  The  will  in  creating  her  power,  does  not  go  back  to 
(Ure£),  an  application  to  her  feparate  ufe,  and  for  the  benefit  of 
her  and  her  children :  but  it  is  to  be,  for  the  benefit  of  her  and 
her  family.  Either  then  or  at  any  future  period  ihe  might  have 
bought  a  boufe  to  fet  her  hufband  up  in  trade,  or  have  applied 
it  in  any  way  to  conduce  to  the  benefit  not  only  of  berfelf 
and  her  children,  but,  as  Rtdfe  might  have  done,  for  any  part  of 
her  family.  She  has  appomted  oool.  for  the  benefit  of  her 
huiband.  If  fhe  might  fet  him  up  in  trade,  ihe  might  give  it 
him  to  apply  it. 

'i  herefore  not  without  fome  doubt,  but  I  think,  upon  the 
true  conflru£lion  of  this  will,  not  wifhing  to  have  it  under* 
ftood,  that  in  OLny  other  cafe  differently  circumftanced,  the  word 
^  family^  (hall  be  held  to  mean  the  hu(band«  I  am  of  opinion 
that  A/i*  Mac  Leroth  had  full  power  to  appoint  this  fund  for 
fhe  benefit  oi  her  hufband,  and  the  appointment  ibe  has  exe« 
^uted  mufl  be  declared  valid." 

'  The  admiffion  of  parol  evidence,  to  explain  doubts  or  diffi* 
tulties  arifing   upon  infirumeat^,  has  been   for  a  long  time 
watched  over  by  courts  of  juflice  with  a  jealous  eye;  it   is 
confidered  as  an  unfound  mode  of  interpretation,  and  fome  of 
the  modern  judges  have  expreiFed  themfelves  of  opinion,  that 
|uflice  would  have  been  better,  and  more  fairly  adminiftered, 
if  parol  evidence  had  never  been  admitted*     But  as  the  pro. 
vince  of  judges,  is  merely  to  difpenfe  th^  law  as  they  find  it 
fettled,  they  have  confidered  themfelves  bound  to  admit  thi^ 
kind  of  evidence  in  certain  cafes  in  which  it  has  been  allowed  , 
gnd  eftablifhed  by^prior  adjudications.  Two  of  the  inflances  ia 
which  fuch  evidence  has  been  admitted,  are  in  cafe^  6f%j{/rcng 
pr  imperfe£f  defcriptions  of  logate^s,  and  %o  afcertain  legatees^ 
when  their  names  have  been  mifpelled  or  mjflaken. 
.    (k)  ji.  among  other  legacies,  bequeathed  to  ^  Mrs.  Sapf^tr^* 
fool.    There  was  no  fuch  pfsrfon  ever  known  to  the  ^efl^triXft 
but  it  was  alledged  that  fhe  meant  a  ^<  Mrs  Swapper.**"  And  the 
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court  dircAed  the  mafter  to  inquire  whom  the  teftsitriat  meant 
by  ''  Mrs.  Sawyir^*  and  whether  Mrs,  Swofpir  was  not  ioi* 
tended,  and  if  he  found  that  ihe  was  the  perfen  meant,  tlien  Ams 
wa^  to  receive  her  legacy  in  proportion  with  the  other  legs^ees. 
(/)  B.  bequeathed  in  this  manner,  *^to  Mr«  Janui  Maffii 
of,  &c.  and  M^.  G.  50I.  as  executors ;  pint  filver  mug,  and  all 
my  china  to  Mrs«  G.  and  lol.  for  mouroin^/'  Mr.  and  Mrs^ 
Greggy  claimed  under  the  defcription  of  Ir.  G.  and  Mrs.  6. 
but  tne  firft  refufed  to  zSt  as  executor.  The  Mafter  having 
re&&d  evidence,  that  they  were  {be  perfons  intended,  thejF 
excepted  to  the  report.  And  by  the  Lord  Ghanallor.  **  I'he 
Mafter  ibouid  receive  evidence,  but  legal  evidence,  to  prove 
who  Mrs.  G.  was,  but  as  to  the  5  )|.  it  is  ioipoflible  that  can 
be  allowed,  becaufe  it  is  given  to  tf^*  G.  as  executor,  and  he 
did  not  pcave  the  will.'* 

{m)  C.  bequeathed  thus,  '*  I  give  to  the  rev.  Charles  Smith 
of  StapUfor(UTawniyy  in  the  County  oi  B^ix^  clerk,  the  fum  of 
500I."  The  bill  was  filed  by  li^w.  Ruhara  Smith  claiming  the 
legacy,  upon  evidence  that  there  was  no  perfoa  anfwering  the 
defcription  of  the  legatee,  according  to  the  will,  and  that  the 
plaintiflF  was  at  the  date  of  the  will  incumbent  of  StttpUfori* 
Taumey^  imd  well  Juiown  to  the  teftatrix,  who  had  a  great  re- 
gard for  him.  The  defendant  the  executor  endeavoured  ineiFec- 
tually  todifpute  the  piaintifF^.  claim,  by  fetting  up  another 
|>erfon  as  the  intended  legatee  who  died  before  the  teftatrix. 
The  fuit  was  not  mftituted  until  many  years  after  the  death 
of  the  teftattix,  and  fix  years  aftefr  the  death  of  a  Lady  who 
lived  with  her  in  great  intimacy,  and  who,  it  was  fuggefte(L 
knew  her  intentions.  The  MajUr  of  the  Rolls.  **  There  muft 
be  fome  farther  inquiry.  But  it  will  be  very  difficult  to  oppofe 
this,  and  to  fuppofe  the  teftatrix  made  fuch  a  miftake,  with  ib 
particular  defcrifiion  and  fuch  evidence.  This  iort  of  queftion 
is  now  Cettled.  There  are  many^inftances  of  children  going 
by  wrori^  li^unes.  My  only  i^ifficulty  is,  that  the  legacy  was 
not  called  for^  during  fo  long  a  time.''  The  defendant  then 
gave  up  the  point,  and  confented  that  the  plaintiff  (bould  have 
a  decree  for  the  legacy  with  intereft,  and,  without  cofts. 

(n)  D.by  his  will  gave  500I.  to  Catherine  Earnley\  the 
perfon's  name  who  claimed  the  legacy  was  Gjertruie  Tardley^ 
;ind  it  was  admitted  that  no  perfoh  named  Catherine  Earnlep 
fet  up  any  right  to  this  bequefti.but  it  appeared  in  evidence 
that  the  teftator's  voice,  when  he  mad^  his  will,  was  very  low 
^d  hardly  intelligible ;  that  >>e  ufually  called  the  prefymed 
legatee,   Gatty^  which  the  fcrivener,  who  tooJ^  ipftruAions  fof 

t 

(Ij  Abbott  'v.  Maffic,  3  Vcf.  Jun.  148.  fmj  Smith  11.  Coney, 
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drawing  the  will,  might  c^fily  miftake  for  Katy^  and  that  the 
fcrivener,  not  clearly  underftanding  who  the  legatee  of  500I. 
was,  or  what  was  her  rtamc,  the  teftator  direded  him  to  J.  S.  . 
and  his  wife  to  inform  him  further  on  the  fubjeft,  who  afterwards 
declared  that  Gertrude  Tardley  was  the  per(on  intended.  It 
was  alfo  in  proof,  that  the  teftator  had  declared  in  his  lifetime 
that  he  would  do  well  for  Gertrude  by  his  will.  And  the 
Mnjhr  6fthe  Rolls  decreed  that  the  legacy  to  Gertrude  Tardley, 
though  by  the  defcription  of  Catherine  Earnley^  was  validj^* 
obferving,  that  "  the  name,  and  not  the  perfon  \yas  miftaken, 
and  that  it  was  very  material  that  there  was  no  fuch  perfoa 
as  Catherine  Earnley  who  claimed  the  legacy,  which  with  the 
proofs  df  the  teflator's  hating  a  very  low  voice,  when  he  made 
his  will,  and  of  his  having  ufually  called  the  plaintifF  G^^/y, 
inftead  of  Gertrude^  and  often  declared  he  would  do  well  for 
her^  was  fufEcient  to  ihtitle  her  to  the  Icfgacy.** 

(0)  E,  by  his  will,  gave  ohe  fixth'part  of  her  refiduary  per- 
fonal  eftate  to  be  placed  out  at  kitereft,  and  the  intereft  to  be^ 
paid  to  her  niece,  Mary  Bradwin,  for  life,  and  after  her  death 
one  moiety  of  the  one  fixth  part  to  be  paid  to  the  faii  Mary 
Bradwin*s  grand-children,  the  children  of  her  daughter  Mary^ 
at  their  ages  of  21  ;  and  the  other  moiety  to  be  paid  to  Ann^ 
the  daughter  of  her  faid  niece,  Mary  Bradzvin,  Mary  Bradwin^ 
the  niece,  had  two  children,  Mary  the  plaintiff,  who  was  never 
married,  and  Ann^  who  married  B.  R.  and  died  in  the  lifetime 
of  the  teftatxix,  and  before  the  making  of  her  will,  leaving  two 
children,    W.  and  R,  Barnes^   the  other  plaintiffs.     After  the 
^eath  of  the  niece,  the  fuit  was  inftituted,  praying  that  one 
ftroiety  orthe  fixth  part  of  the  refidue  might  be  paid  to  the 
plaiiitm  Mary^  and  the  other  half  to  the  two  Barnes^s^  upon 
their  attaining  21,  on  the  ground  that  the  teftatrix  fo  intended, 
but  by  a  miftake  of  names  had  given  a  moiety  to  the  children  of 
Mary^  whoifiever  Was  married,  and  the  other  moiety  to  >/«;/, 
who  was  dead  at  the  time  of  leaving  the  children.    It  was  in 
evidence  that   the  teftatrix  was  eighty   years  old   when  fhe 
made  her  will,  and  lived  in  Derby/hire^  and  that  Mary  Bradtvin^ 
the  niece,  and  her  family,   lived  at  St.  Jlban'Sy  in  Hertford^ 
fiiire^.2^A  that  the  teftatrix  had  never  feen  her  niece's  children 
pr  grahd-children.     And  the  Mdfter  of  the  Rolls  was  fatisfied 
9f  the  miftake,  and  the  power  of  the  court  to  fet  it  right,  by 
decreeing  according  to  the   intention,  and  after  an  obje<aion 
for  a  want  of  parties"  had  been  removed,  the  property  in  dif- 
pute,  being  of  fmall  amount,  and  the  plaintiff  a  pauper,  his 
Honor  decrefed  the  money  to  be  paid. 

(/>)  F.   by  will  created  a  truft  to  pay   an  annuity  to  his 

(0)  .Jgrgdyjrin  «i;,.  H4r'piir,,xAnibL.  y^4.     (p)    BarfoiM  «»%  Parfons/ 
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brother,  Edward  Parfons^  for  life,  and  after  his  death  to  go 
equally  among  his  children  by  his  prefent  wife.     At  the  time 
of  making  this  will,  he  had  no  brother  living  except  Samuel 
Parfonsy  who  had  a  wife  ^nd  children,  but  four  or  five  years 
before,  he  had  a  brother  named  Edward  Parfons^  though  he 
and  his  wife  were  dead  at  the  date  of  the  will ;  and  other  lega« 
<:ies  were  given  by  it  to  his  children.    The  teftator  had  been 
in  the  habit  of  calling  his  brother  Samuel  by  the  name  of  Edward 
and  Ned.     The  bill  was  filed  by  the  children  of  Samuelj  and 
upon  thefe  circumftances,  which  were  proved  and  admitted^ 
the  only  queftion  was,  whether  Aie  teftator  intended  his  bro- 
ther Samuely  when  he  named  his  brother  Edward,     And  the 
Lord  Chancellor  J  under  the  above  circumftances,   decreed  an 
accoiint  according  to  the  prayer  of  the  bill,  without  argument, 
{q)   G,  by  her  will,  gave  two  legacies,  one  of  lool,  and 
another  of  300I.  in  this  manner,  ,"  I  give,  dired,  limit,  and 
appoint  lOol.  other  part  of  the  faid  truft-money,  to  be  paid  by 
my  truftees  to  the  four  children  of  my  late  coufin  Elizabeth 
Bamfieldy  within  fix  months  after  my  deceafe,  equally  to  be 
divided  between  them:  if  any  or  either  of  them  (hould  happen 
to  die  under  twenty-one,  or  unmarried,  their  fhare  or  ihares 
Ihall  go  to  the  furvivors  of  them/'    The..other  legacy,  which 
came  at  a  great  diftance  from  the  former,  was  worded  thus: 
*'  I  further  give,  limit,  and  appoint  unto  the  children  of  my 
late  coufin  Elizabeth  Bamfield^  the  fam  of  300I."  At  the  time 
of  making  the  will  the  fituation  of  Elizabeth  Bamfield^  was 
this :  by  a  former  hufband,  Poddlecomb^  ihe  had  two  children^ 
the  prefent  defendant    IVilliam^   and  the.  wife  of  the  prefent 
plaintiff:  (he  married  Bamfield'^  by  whom  (he  had  four  children^ 
who  were  living  at  the  time  of  the  death ,  of  the  teflatrix. 
The  defendants  infifted  on   reading  parol  evidence,   to  fhew 
that  the  tefiatrix  meant  the  four  children  by  the  laft  hulband, 
Bamfield*  And  by  Sir  John  Strange^  M.  R.  *'  Thefe  two  parts 
of  the  cafe  fall  under  a  quite  different  confideration.     The  dif^ 
tin^ion  as  to  admitting  parol  evidence,  I  have  always  taken 
to  be,  that  in  no  inftance  it  {hall  be  admitted  in  contradiction 
to  the  words  of  the  will ;  but  if  the  words  of  the  will  arc 
doubtful  and  ambiguous,  and  unlefs  fome  reafonable  light  is 
let  in  to  determine  that,  the  will  will  fall  to  the  ground ;  any 
thing  to  explain,  not  to  contradict,  the  will,  is  always  admitted. 
So  it  is  in  the  cafe  of  having  two  fons  of  the  fa,me  name ;  what 
is  gone  upon  that,  as*  well  as  all  the  cafes  ;  it  being  doubtful 
there  which  the  teflator  meant ;  and  therefore  when  admitted 
in  that  cafe,  it  is  not  to  contradict  the  words  of  the  will,  but  to; 
let  in  light  fo  far  agreeable  to  the  wor<J$  as  to  enable  the  court 
to  fuppprt  the  aCt  done.     As  to  the  icoU  legacy;  it  is  agreed 

(if)  Hampihire  v^  Pelree^  %  Vef,  ^x(. 
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fixe  had 'fix  children ;  and  it  is  not  material  whether  they  were 
by  one  huftand  or  the  other ;  but  however  that  would  be  a 
proper  ground  to  admit  an  explanation  of  thi^^  what  were  the 
four  children  meant,  for  that  does  not  contfadt£b  the  will,  but 
determines,  which  of  the  four  children  are  to  have  that  benefits 
But  as  to  the  3oal.  whether  the  evidence  goes  to  that  or  not^ 
I  will  not  give  weight  to  it;   for  there  the  devife  is  fo  ex^ 
prefled  as  to  take  in  the  whole  of  the  children.     Whatever 
her  intention  might  be,  is  anot;her  queftion :  I  cannot  go  out 
of  the  will  to  admit  it.     The  court  has  gone  by  the  diftindion 
before  mentioned,  and  always   cautioufly  admitted  it :  but  as 
to  the  fecond  legacy  it  would  contradid  the  will.     Had  I 
been  awa^e  of  this  queftion,  I  could  have  mentioned  cafes  ^ 
out  I  remembejr  one  where  the  executor  made  in  a  will,  was^ 
**My  nephew  Robert  Newy*  in   the  engroflment  they  had 
made  it  Nune.     I  am  not  certain,  whether  it  was  real  eftate 
of  no :  but  there  evidence  was  admitted,  and  on  that  he  was 
declared  to  be  the  perfon.     That  was  ftronger  than  this ;  and 
It  would  hardly  have  done,  if  it  had  not  been  for  the  relative 
Vioxisiny  nephew ;  it  appearing  that  he  was  his  nephew,  and  that 
he  had  no  fuch  nepheVir  as  Robert  Nune*     Therefore  let  it  be 
admitted :  but  I  will  not  give  weight  to  it  on  the  laft  legacy.** 
The  evidence  being  read,   his  honour  delivered  his  opinion  to 
the  following  efFeft  .  '<  As  to  the  lool.   which   is  an  abfoluto 
be(j|ueft,  the  plaintiff  infifts  it  is  not  divifible  between  the  four 
children   Elixaheth  Bamfield  had  by  her  fecond   hufband ;  but 
that,  as  me,  who  is  the  perfon  named,  and  no  notice  taken  of 
the  hufband,  had  fix  children,  the  ^ovAfour  ought  to  be  re- 
Jedied,  and  confequently  the  two  children  by  the  former  hut. 
band  let  in  with  the  four  by  the  fecond :  to  prove  which,  ft^refs 
is  laid  on  the  expreffion,  the  four  children.     I  own,  I  fhould 
have  had  fome  doubt  on  this  part  of  the  cafe,  if  it  did  not  fo 
entirely  correfpond  with  the  circumftances  and  fituation  of  the 
family  at  that  time.     Here  were  not  fix  children  by  one  and 
the  {ame  hufband,  as  it  was  in  Tomkins  v*  Temkinsy  [r)  but 
two  broods  of  children  by  different  hufbands ;  therefore  it  was 
natural  in  pointing  out  the  number,  to  underftand  her  pointing 
out  that  particular  brood  of  number  four,  and  fo  there  is  not 
that  uncertainty,  as  if  all  the  children  had  been  by  the  fame 
hufband :  but  as  there  is  fome  uncertainty,  I  have  admitted 
the  going  into  evidence  to  iexplain  the  intent  of  the  teftatrix 
in  the  expreffion  the  four ^  but  excluded  it  as  to  the  other  legacy. 
The  evidence  kid  before  the  court  as  to  that  is,  that  a  woman 
ferYant  was  fent  with  inftrudions  to  fome  perfons  to  draw  the 
yill ;  but  I  lay  little  ftrefs  ow  that  \  but  he  fays,  that  the  tefta- 

*  •  - 
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trix  declared,  and  that  more  than  once,  for  flie  deelared  it  be* 

fore  the  fending  the  inftru£lions,  that  (he  had  provided  for  Mrs. 

BamfieliFs  four  Children*     Novir  though  the  exprei&on  in  the 

will  might  take  thofe  by  the  firft  as  well  as  the  fecond  hufband, 

et  this  which  I  thinic,  is  proper  evidence,  (hews  plainly,  that 

er  declaration  was  the  four  children  of  Mr.  Bamfield^  thole 

he   bad   by  this  wife;    which  explains,   what  (he  noeant  by 

^efour  children:    but  (he  alfo  puts  a  negative  on  the  other 

two,  faying  that  (he  would  not  give  to  the  others,  being  tbir 

PoddlecomVs^  any  thing,  becaufe  their  own  father  had  given 

tliem  a  good  fortune.     So  that  taking  this  on  the  face  of  the 

will,  in  which  alfo  the  €ircum(binces  of  the  family  mui);  be 

taken  altogether,  it  appears  clearly  that  the  four  children  by  the 

fecond  fauS}and  were  thofe  meant  to  (hare  this  lool.     Thougk 

no  very  great  ftrefs  is  to  be  laid  on  that  claufef  of  furvi ver,  yet 

in  a  cafe  of  this  nature,  fome  argument  may  be  drawn  froia 

thence«     The  four  children  by  Bam£eld  if  ere  all  minors  :  the 

two  children  by  Poddlecomb  were  Doth  of  age  at  that  time. 

The  teftatrix  plit  the  cafe  fo  as  to  take  in  the  poffiUlity,  that 

^ny  one  of  the  four  might  die  under  2x,  which  the  other  two 

then  could  not.     1  ground  myfelf  much  upon  that  correfpond^ 

ing  (b  exa£tly  with  the  number  mentioned  here :  nor  is  there 

room  to  think   the  teftatrix   did  not  know    the  number   of 

children  Elizabeth  Bamfield  had  by  her  hu(band.     So  that  th^ 

plaintiff  or  her  brother  have  no  (bare  as  to  that  legacy  of  lOol. 

The  other  legacy  (lands  on  a  very  different  foundation  ;  and 

I  cannot  be  warranted,  whatever  one  might  iuggeft  to  onee 

ielf  to  be  the  intent,  to  depart  from  the  words  of  the  will,  the 

taking  in  beyond  difpute  ail  the  children  of  Elizabeth  Bamfiild: 

(o  that  I  cannot  conftrue  it  reftri&ive  to  the  four ;  for  which 

there  might  have  been  a  foundation,  had  there  been  any  words 

of  reference  of  any  fort  to  thofe  four  children  provided  for 

by  the  lOol;  but  there  are  none  throughout.  Had  this  followed 

immediately  after  the  looL  legacy,  and  no  other  ufe  had  been 

made  of  the  word  further  throughout  this  will,  than  what  is 

contended  for  by  the  defendants,  there  might  have  been  fbme 

room  poffibly  to  have  retrained  it,  but  it  is  at  a  great  diftanee. 

It  is  a  common  expreffion  in  every  will,  being  an  inchoation 

of  a  new  devife,  having  no  reference,  as  wrote  in  a  diftiit^ 

paragraph,  and  introduced  with  the  word  Item.     It  is  not  tm 

the  (aid  children,  which  might  reftrain  it  to  the  four;  but  it 

toud  be  conilrued  all  the  children.    It  is  material,  that  wher^ 

the  teftatrix  means  to  give  to  the  fame  perfon  more  than  (he 

has  given  before,  (be  has  ufed  the  word /tf/^;  which  ihew% 

ihe  meant  not  to  reftrain  this  to  the  fame  objeds  to  whom  the 

xool.  was  given,  by  not  ufing  the  fame  expreffion:  nor  is  any 

ftrefs  to  be  (aid  ujpon  her  calling  her  by  the  name  of  Bamjietfi* 
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.  It  \%  dangerous  in  queftions  of  this  nature,  to  depart  from  the: 
plain  woi'ds  of  the  will,  or  admit  any  evidence  to  contradi<^* 
.them.     Therefore  I  admitted  the  evidence  as  to  the  iool.but< 
Hvould  not  apply  it  to  the  latter  part;  in  the  other  it  bein^** 
explanatory,  in!  this  contradictory.     It  is  faid  indeed,  that  the- 
cvidence  read  is  adapted  to  defeat  the  plaintiff's  demand  as  to. 
both  legacies.     It  oiay  be  fo  meant  by  the  party,  but  it  is  the^ 
duty  of  the  court  to  diftribute  and  divide ;  to  regard  it  fo  far  «s  - 
it  is  apt  and  legaU- where  not  fo,  it  is  not  binding  on  the  court;; 
as  to  that.     The  bill  therefore  muft  be  difmiffed  as  to  the  icol.'*^ 
There  is  a  cafe  indeed  which  apparently  Hands  in  oppofitioa 
to  the  above  determinations,  in  regard  to  the  rule  of  the  court, 
in  inftances  of.cmperfedt  defcriptions  of  legatees :  but  that  cafe 
%%  of  very  doubtful  authority. — ( j)  A*  by  will,  gave  to  the  fon  and, 
daughter  of  JV,  a  legacy  of  lool.     IV,  had  four  fons  and  one 
daughter,  and  upon  a  queftion,  which  of  the  fons  was  entitled^ 
it  was  determined  that  none  of  them  ihould  take  the  legacy,  on 
account  of  the  uncertainty  in  the   defcription,  but  that  the 
daughter  ihould  take  the  whole. 

.  The  laft  cafe  certainly  militates  againft  the  principle  of  every 
decifion  which  has  been  made  upon  the  fubje£t;  it  was  To 
confidered  by  Lord  Thurlow^   in  the  cafe  of  {t)  Delmere   v. 

.  Robilloy  and  his  words  in  refereixe  loDowfet  v.  Sweety  were  as 
fcUow  :^ — *'  It  is  almoft  impofEble  to  fey,  that  if  there  be  a  bequeft 
to  the  fbn  and  daughter  ot.one*  who  at  the  time  of  the  bequeft 
has  four  fons  and  .a  daughter,  there  is  not  fuch  a  diflbnance 
between  the  ftate  of  the  fa<Sts  and  of  the  bequeft  as  to  let  io 
fetisfaftory  evidence  th^t  one  fon  was  meant,  as  it  is  clear  that 
he .  means  one  ;  it  is  within  ail  the  rules  of  latent  ambiguity^ 
therefore,  \  fuppofe  that  the  cafe  of  Dowfet  v.  Sweety  went 
upon  the  ground  that  the  evidence  was  not  fuf&cient  to  (hew  the 
intention,  and  then  it  became  uncertain." 
X^f  however,  there  be  an  entire  omiffionof  the  legatee's  nan^ 

/  or  defcription,  the  omiflion  will  be  fatal,  and  parol  evidence 
cannot  be  admitted  to  fupply  the  defe<S,  and  afcertain  the 
legatee,  for. that  would  amount  to  a  bequeft  by  parol  5  contra^ 

\   where  a  part  of  the  name  or  defcription  only  is  omitted. 

-  (ft)  A,  bequeathed  all  his.  perfonal  eftate  to  his  executor,  ^ 
leaving  a  blank,  and  died  >vithout  naming  any  perfon  executor 
of  his  will ;  the  legacy  was  adjudged  void.  /  < . 

r  (x)  B*  gave  200U  to  the  Ward  of  Bread^/ireet^  according  to 
^Jj.      ■  ■    ,  his  will.     And  by  Lord  Hardwic^ej  C.  "  There 

*  are  inftar«:es  where  the  court  has.admittcd  parol  evidence  to 
afcertain  .the  perfon  intended  by  the  teibtor,  where  .he  has  been 

•  •       •  '   •  • 

V  (j)  Dowfet  *v.  Sweety.  Am^l*  175^  (0^  YS^-  J^^.  CC.  4ii.  («) 
Wi.rKie  «p-  Littleton,  2  Ch.  Ca.  5^.  (^fV.^Baylis  v.  The. Attorney 
Genarai,  a  Atk.  239,  *     v       ** 
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mehtioned  only  by  a  nickname,  or  where  there  have  been  two 
pierfons  who  have  had  the  fame  chriflian  and  furname.  But  I 
do  not  remember  any  cafe,  where  the  court  has  gone  fo  far,  as 
to  allow  parol  evidence  of  the  Intention  of  a  teftator,  where 
there  is  only  a  blank.*'  His  lordlhip  therefore  would  not  allow 
it  to  be  read. 

{y)  C.  devifed  her  houfes  in  town,  and  at  if.  to  her  niece. 
Dame  Margaret  Hortj  and  R.  B,  her  attorney,  in  truft,  to 
fell ;  flie  then  gave  fome  pidures  fpecifically,  and  proceeded 
thus,  **  My  other  pi£lures  to  become  the  property  of  Lady 

,  (leaving  a  blank. after  Lady).     My  linen  and  clothes  of 

all  kinds,  except  laces,  I  give  with  2oL  to  — -  Scott,"  her 
fervant,  and  made  her  niece  H,  Hunt^  refiduary  legatee,  whom 
{he  recommended  to  the  care  of  Lady  Hort^  and  appointed 
Lady  Hort^  and  R:  B.  executors.  One  of  the  queftions  was^ 
whether  Lady  Hort  was  Intitled  to  the  pidlures  under  the 

bequeft  to  Lady ?  and  againft  her  claim  it  was  infifted, 

that  though  it  was  probable  Lady  Hort  was  intended,  yet  her 
name  being  omitted,  could  not  be  fupplied  by  parol  evidence, 
there  being  no  cafe  where  a  blank  had  been  fo  fupplied.  And 
the  Chancellor  faid,  that  as  to  this  point,  he  had  entertained  a 
doubt  whether  as  the  firft  gift  of  the  whole  was, to  Lady  Hort^ 
in  truft,  and  then  part  of  the  pictures  taken  out,  and  the 
remainder  to  become  the  property  of  — — ,  (in  oppofition  to  a' 
truft)  he  could  not  fupply  Lady  Horfs  name,  without  a  refer- 
ence to  the  mafter  :  but  upon  coniideration,  he  was  of  opinion, 
that  he  could  not  fupply  a  blank  by  parol  evidence,  that  wherp 
there  was  only  a  title  given,  it  was  the  fame  as  a  total  blank; 
that  by  a  blank  added  to  a  general  legacy,  no  perfon  was 
referrwi  to,  and  therefore  he  thought  it  would  be  too  much  to 
give  the  piftures  under  thefe  circumftances  to  Lady  HortJ* 

(z)  X>.  by  his  will,  after  giving  fome  legacies,  bequeathed  to 
—  Price,  the  fon  of  —  Price,  the  fum  of  lool.  No  other 
perfon  but  the  plaintifF  claimed  the  legacy,  and  he  produced 
evidence  from  which  it  appeared,  that  he  was  the  fon  of  a 
niece  of  the  teftator  j  that  his  father's  and  grand-father's  name 
was  Price  i  that  the  teftator  had  no  other  relation  of  that  name, 
that  he  lived  on  terms  of  affeftion  with  the  plaintifF,  contrr* 
buted  to  his  maintenance,  placed  him  with  an  attorney,  and 
paid  the  duty  on  that  occafion,  and  that  the  teftator  faid  that  he 
had  or  would  provide  for  the  plaintifF,  and  that  he  had  left  him 
fomething  by  his  will.  The  executors  difputed  the  plaintiffe 
right,  and  urged,  that  it  had  been  determined  that  a  legacy  to 
Lady  — ^— ,  was  void  {a).      But  by  the  Majier  of  the  RolU^ 

{j»)  Hunt  V.  Hort,  3  Bro.  CC.  3n,    («)  Price  v.  Page,  4  Vef.  Joft, 
CC.6«o.    (fl)  The  laft  cafe. 
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'*  this  16  quite  a  different  cafe.  This  is  only  that  the  teftator 
did  not  know  the  chrijiian  name.  I  am  perfectly  fatisfied  by 
this  evidence :  but  if  the  executors  infift  upon  an  inquiry  and 
an  advertifement,  they  muft  have  it,  but  after  this  evidence 
and  the  length  of  time  that  has  elapfed  without  any  other  claim, 
there  tan  be  no  idoubt.  The  plaintiiPs  father  can  have  no  claim. 
There  is  pofitive  evidence,  that  the  teftator  contributed  to 
the  plaintiff's  inaintenance,  placed  him  with  an  attorney,  faid 
he  would  provide  for  him,  and  had  left  him  ibmething  by 
his  will.'^  An  enquiry  not  being  4efired>  the  plaintiff  obtained 
a  decree  for  the  legacy. 

/\Vhcn  a  peribn  to  whom  a  legacy  is  given,  is  correSly 
/named,  buf  a  wrong  defcription  or  addition  is  given  to  him, 
/  the  h\k  defcriptfon  or  ;iddition  will  not  vitiate  the  bequeft, 
but  be  reje£led  \  for  it  is  a  maxim  that  verifas  mmlnis  tollit 
\  errorem  dimonjirationis  (h).  Thus  in  the  cafe  of  Standen  v. 
^^tanden^  (c)  C  M.  by  his  will  gave  20ol.  to  truftees  in  truft, 
to  plac^  ^  LharUs  miliar  Standerty  and  Caroline  Eliz.  Stfindeny 
legitimate  fon  and  daughter  of  Charles  Standeny  now  refiding 
with  a  company  of  players,'*  apprentices,  as  the  truftees  fhould. 
think  fit.  The  teftator  then  dirc<5ied  his  real  eftate  to  be  (bld^ 
and  gave  the  money  with  the  refidue  of  his  per(bnal  eflate  in 
truft  for  his  wife  for  life,  and  after  her  death,  as  to  one  moiety 
for  fuch  perfon  or  perfons  as  (he  ihould  by  deed  or  will  appoint, 
and  which  ibe  afterwards  difpofed  of  by  will.  And  as  to  the 
other  moiety  in  truft  for  "  Charles  Millar  Standen,  and  Caroline 
Eli%.  Standen^  legitimate  fon  and  daughter  o( Charles  Standen/* 
equally,  with  furvivorihip  between  them,  if  either  died  before 
21  or  marriage,  with  a  further  limitation  if  both  of  them  died 
before  the  arrival  of  either  of  thofe  periods.  It  appeared  that 
Charles  Millar  Standen,  and  Caroline  Eliz.  Standen^  were  ille* 
gitimate  children,  and  one  of  the  queftions  was,  whether  tbey 
could  take  under  the  wrong  defcription  gf  legitimate  children  ? 
-—It  was  contended  for  them,  that  an  inaccurate  defcription  of 
a  legatee  would  not  deftroy  the  effe£):  of  a  legacy  given  to  him 
nominatim^  therefore  they  were  intitled  to  the  benefit  of  the 
200I.  and  the  moiety  over  which  the  widow  had  no  power  of 
appointment.  And  the  J^ord  Chancellor  was  of  the  fame  opi^ 
nipn,  and  decreed  accordingly.  . 

A"  If,  however,  the  defcrij^ion  that  is  erroneous,  be  applicable 

/to  another  perfon,  fo  as  to  render  it  doubtful  whether  the  perfon 

/  xiamed^  or  the  perfon  defcribed,  were  intitled,  the  bequeft 

l^^would  be  void  for  uncertainty.     Suppofe  then  a  legacy  eiven 

to  C.  of  L.  in  the  parifli  of  ^.  As  gr^nd-nlaughter  of  the  teifator, 

when  in  fa£l  C.  was  his  great  grand-daughter,  but  neither  of 

L.  nor  in  the  parUh  of  M.  but  D.  though  not  anfwering  the 

{B)  tord  Bacon^s  max.  rcg.  2$^    (r)  a  Vcf.  Jun.  CC.  $1$.    Dare  v. 
Gtary,  cited  Ambl.  375,  S.  P# 
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de/cription  in  name,  was  the  teftator's  grand-daughter,  and 
refident  at  L.  in  .the  parifh  oi  Mr,  unlefs  it  were  in  proof  that  . 
the  teftator  miftook  the  name  of  C  for  that  of  D.  the  wrong 
defcription  would  defeat  the  bequeft.     This  will  be  more  fully 
Illuftrated  by  the  following  cafe— 

{J)  This  was  an  ejectment  tried  in  1796,  at  the  fpring  affixes 
for  Here/or  J9  to  recover  a  houfe  known  by  the  name  of  the  Star 
/»«,  in  'tVater-^reety  in  the  borough  of  Cairmarthen^  of  which 
one  George  Evans f  died  feized  in  fee,  in  Aprils  ^779$  having 
by  his  will,  after  feveral  devifes,  proceeded  thus:  <<  Item^  1 
give  to  my  four  daughters,  Margaret j  Anne^  Mary^  and  Eliza-- 
hetby  one  (hilling  each.     Item.  I  give  to  my  three  grand*chiU 
dren  of  Llantewayj  Anm^  Elizabeth^  and  Elinor j  40!.  each* 
Itemy  I  give  to  my  srandrdaughter  Elinor  EvanSj  of  Merthyr 
pari(by  40I.     Item,  i  devife  to  my  grand-daughter,  Mary  Tho"* 
masj  of  Llecblloydy  in  Merthyr  pariih,  the  reveriion  of  the  houfe 
in  Water^ftreety  (the  premifes  in  queflion)  the  faid  houfe  being 
to  continue  in  the  pofTeffion  of  my  wife  Elizabeth  Evans^ 
during  her  widowhood."     At  the  time  of  his  death,  the  devifor 
had  a  grand-daughter  of  the  name  of  Elinor  Evansy  one  of  the 
leilbrs  of  the  plaintiiF,  who  lived  at  Llechl/oydj  in  Merthyr 
pariih,  and  a  gres^t  grand-daughter,  Mary  Thomas^  the  defend-* 
ant,  an  infant,  of  about  the  age  of  two  years,  the  grand- 
daughter of  his  eldeft  daughter  Margaret^  by    her   iecond 
hu(band  John  Thomasy  being  the  only  perfon  or  that  name  in 
the  family ;  but  it  appeared  that  (he  lived  at  Green^ajHe^  in 
the  pari(h  of  Llangain^  fome  miles  from  Merthyr  lo^vifiiy  in 
which  latter  parifli  (he  had  never  been  in  her  life.     The  pther 
Icflbrs  of  the  plaintiffs  Were  the  heirs  at  law  of  the  devifor. 
At  the  trial,  the  piaintiiF^s  counfel  propofed  giving  parol 
evidence,  to  (hew  a  miftake  in  the  name  of  the  devifee ;  that 
when  the  will  was  read  over  to  the  devifor,  by  a  Mr.  Phillips^ 
who  drew  it,  and  who  is  fince  dead,  the  devifor  faid  that 
there  was  a  miftake  in  the  name  of  the  woman  to  whom  the  houfe. 
was  given,  that  Phillips  then  faid  he  would  re£lify  it,  but  the 
devifor  anfwered  that  there  was  no  occafion,  as  the  place  of 
abode  and  the  pariih  would  be  fufficicnt.     To  this  evidence 
the  defendant's  counfel  objeded,  contending  that  there  was  not 
that  ambiguitas  latens  which  authorifed  the  receiving  of  parol 
evidence.     That  if  the  doubt  had  arifen  from  there  being  two 
perfons  of  the  name  of  Mary  Thomas^  parol  evidence  might  be 
admitted  to  explain  which  of  them  was  meant  \  but  that  here 
the  inaccurracy  of  the  defcription  was  not  fuch  as  to  raifc  a 
fuffictent  degree  of  doubt  to  let  in  the  parol  evidence,  for  grand-* 
daughter  would  properly  enoqgh  fignify  great  grand-daughter  | 

{d)  Thomas  tt.  Thomas,  (  Term  Rep.  K.  B.  €^t. 
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aitd  the  miftake  of  the  refidence  was  only  in  a  matter  of  defcrip- 
tion  which  was  perpetually  varying,  and  could  not  raife  any  doubt 
tvhere  a  name  hot  applicable  to  any  other  than  the  defendant  was 
ufed,  which  is  a  circumftance  of  the.greateft  weight  in  thefe  cafes. 
But  Lawrence^  J.  received  the  evidence  fuVrjeft  to  the  opinion  of 
the  court  on  its  admifBbtlity,  in  cafe  the  jury  fhould  be  of 
opinion  that  the  name  Mary  Thomas^  had  by  miftake,  been 
inferted  inftead  of  Elinor  Evans ;  but  the  jury  being  of  opinion 
that  there  was  no  fuch  miftake,  they  were  direfted  to  find  for 
the  defendant  on  the  firft  count,  laying  the  demife  from  Elinor 
Evans^zni  her  hufl>and,.  which  they  accordingly  did  ;  and  con- 
fequently  any  further  confideration  of  this  point  became  unne- 
ceflary.  The  defendants*  counfel  then  oiFered  evidence  of 
declarations  made,  by  the  devifor  at  other  times  previous  to  the 
making  of  h,is  will,  expreffive  of  his  regard  for  his  great  grand- 
daughter the  defendant,  and  of  his  intention  of  giving  her  the 
Stary  in  TFater-freet.  This  evidence  was  reje£ted  by  the  judge, 
who  thought  that  nothing  dehors  the  will,  could  be  received  to 
fliew  the  intention  of  the  devifor,  which  could  only  be  colIe£ked 
from  the  words  of  the  will  itfelf',  after  the  removal  of  any  latent 
ambiguity  there  might  be  in  the  defcriptidn  of  perfons,  or 
other  terms  made  ufe  of  in  the  will.  And  the  jury  under  his 
direftion,  found  for  the  plaintiff,  on  the  feveral  counts  which 
were  on  the  demifes  of  the  heirs  at  law,  on  the  ground  that  the 
devife  was  void  for  uncertainty  ;  the  defendant  having  liberty 
to  move  the  court  to  enter  a  noniuit  if  they  fhould  be  of  a 
different  opinion,  and  fhould  think  that  the  great  grand- 
daughter Mary  Thomas,  might  take  under  the  will.  And  a 
rule  to  fhew  caufe  having  been  obtained.  Lord  Kenyon^  Ch.  J. 
thus  exprefTcd  himfelf.  **  Although  great  pains  have  ,been 
taken  by  the  counfel  on  both  fides,  to  inveftigate  the  points  in 
this  caufe,  it  feems  to  be  a  cafe  of  no  difficulty.  It  muft  be 
admitted  that  the  heirs  at  law  are  not  to  be  difinherited  by 
conjefture,  but  only  by  exprefs  words,  or  necefTary  implication. 
When  the  rule  for  a  new  trial  was  moved  for,  I  alluded  to  the 
maxim,  thzt  fa l/d  demonjlratio  non  nocety  but  in  doing  fo,  I 
wifhed  that  the  fenfe  &f  that  rule  fhouM  be  attended  to.  I  have 
always  underftood  that  fuch  falfa  demon/tratso  fhould  be  fuper- 
added  to  that  which  was  fufKciently  certain  before,  there  muft 
conjiat  de  perfona^  and  if  to  that  an  inapt  defcription  be  added, 
though  falfe,  it  will  not  avoid  the  devife.  And  thi^  gets  rid 
of  almoft  all  the  obfcrvations  and  arguments  made  by  the 
defendants'  counfel,  fair  in  the  cafes  cited,  there  was  no  other 
perfon  in  competition  with  the  perfon  claiming.  It  has  been  a 
long'eftablifhed  rule,  that  where  there  is  a  latent  ambiguity  in 
a  will,  the  parties  may  go  into  extrinfic  evidence  to  render  that 
certain,  which  without  the  aid  of  fuch  evidence,  1$  uncertaia* 
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But  here,  the  evidence  given,  has  itfelf  raifed  the  ambiguity. 
On  the  face  of  the  will  there  is  no  uncertainty  \  one  perfon, 
(viz.)  E.  Evans ^  is  named,  who  is  the  grand-daughter  of  the 
deviibr,  and  of  Llecblloyd^  in  Merthyr  parifli^  two  of  the  def- 
criptions  therefore  in  the  contefted  devife  apply  to  her.  But 
inftead  of  her  name,  (it  was  (aid)  that  the  name  of  Marf 
ThomaSj  was  tnferted  ;  it  turns  out  that  Mary  Thomas  is  not 
(he  grand-daughter,  but  the  great  grs^nd-daughter  of  the  devifor, 
and  that  ihe  does  not  live  at  LUchlloyd^  in  Merthyr  parifh,  tht 
place  mentioned  in  this  claufe.  Then  do  we  arrive  at  any . 
certainty  refpefting  the  perfon  of  the  d^vifee?  If  we  do,  it 
muft  decide  the  cafe ;  but  if  the  parol  evidence  has  introduced 
uncertainty  refpeding  the  devifee,  then  the  heirs  at  law  muft 
take«  In  addition  to  the  cafes  that  were  cited,  another  in 
P.  IFiUiams  (^),.  might  have  been  referred  to;  where  the 
name  of  the  legatee  was  miftaken  ;  the  teftator  gave  a  legacy 
to  Catberiney  it  turned  out  that  there  was  a  perfon  whom  he 
frequently  called  Gatty^  and  not  according  to  her  real  name, 
which  was  Gertrude^  and  when  parol  evidence  of  that  was 
received,  it  left  no  doubt  but  that  the  tefiator  meant  Gatty. 
So  here  it  was  proper  to  let  in  the  parol  evidence  to  remove 
the  latent  ambiguity,  but  when  received,  it  leaves  the  queftion 
in  uncertainty.  If  there  had  been  no  perfon  anfwering  the 
defcription  or  grand-daughter,  living  at  LUchlUydj  in  Merthyr 
parifh,  I  ihouTd  have  rejeded  .the  defcription,  and  have  faid 
that  the  devife  applied  to  Mary  Thomas  \  but  it  appears  that 
there  is  another  person  anfwering  that  part  of  the  defcription, 
who  is  al(b  an  objed  pf  the  teftator's  bounty.  Then  as  there 
are  two  parts  of  the  defcription  not  anfwering  to  Mary  Thomas^ 
who  is  named  in  this  claufe  in  the  will,  we  are  left  to  con*- 
je^re,  who  was  meant  by  the  devifor  :  but  the  law  will  not 
allow  an  heir  at  law  to  be  diiinherited  by  conjecture.  With 
regard  to  the  other  queftion  refpe<Sling  the  rejection  of  evidence, 
it  feems  that  the  learned  judge  did  right  in  rejecting  it,  thq 
fuppofed  declarations  having  been  made  by  the  teftator  long 
before  the  will  was  made,  though  had  they,  been  rbade  at  the 
rime  of  making  the  will,  I  ftiould  have  thought  them  admiffible 
in  eyidencc."  The  other  judges  concurr^  in  this  opinion^ 
and  Lawrence^  J.  before  whom  the  caufe  was  originally  tried, 
thus  exprefied  himfelf ;  ^^  I  received  parol  evidence  /or  one 
purpofe,  and  rejected  it  for  another,  on  this  eround  ;  I  thought 
that  I  could  not  receive  parol  evidence  of  declarations  of  the 
teftator  relative  to  his  intention  made  before  the  will,  but  that 
parol  evidence  might  be  rjeceived  to  remove  a  latent  ambiguity, 
pot  appearing;  on  the  face  of  the  will,  or  to  clear  up  a  miftaKe 

{e)  Beaumont  v.  Fcll;/A/ri« 
1*3       . 
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of  a  name  in  the  will.  As  the  defcrlption  in  the  claufe  in 
queftion  anfwered  to  E.  Evans^  aqd  as  it  wa$  ftated  that  the 
devifor  at  the  time  of  making  his  will,  faid  that  he  meant  that 
E.  Evans^  fhould  take  under  it^  I  permitted  the  counfel  for  the 
plaintiflFs  to  go  into  parol  evidence^  to  fee  whether  or  not  the 
name  of  Mary  Thomas^  were  by  nliftake  inferted  ^or  that  of 
E.  Evans.  And  in  fo  doing,  I  found  myfelf  warranted  by 
former  decifions:  8  Vin^  Abr.  312,  pi.  29,  and  2  Vef.  2x6. 
With  regard  to  the  evidence  which  was  reje^ed,  I  thought  that 
a  will  could  not  be*conftrued  by  any  declarations  made  by  the 
teftator^  before  the  making  of  the  will,  but  that  his  intention 
muft  be  colle£ied  from  the  words  of  the  will,  or  from  what  pafTed 
at  the, time  of  making  it.  There  is  no  doubt  but  that  the  parol 
evidence  to  remove  the  latent  ambiguity  in  the  will  was  pro* 
perly  received  ;  but  when  it  was  received,  it  became  extremely 
doubtful  who  was  intended  to  take.  I  perfcftly  agree  with  the 
opinion  given  by  my  Lord  Chief  Juftice  on  this  point:  if  the 
parol  evidence  had  clearly  ihewn  who  was  intended  to  take,  that 
perfon  would  have  been  intitled  to  our  judgment :  but  if  the 
parol  evidence  does  not  remove,  but  raifes  the  doubt,  then  the 
title  of  the  heirs,  at  law  muft  prevail.  In  many  cafes  the  defcrip^ 
tion  of  the  devifee  is  of  importance.  Suppofe  a  devifeof  a 
houfe  to  J.  by  name,  on  condition  that  he  keep  up  the  houic^ 
&c.  and  it  turned  out  that  J.  was  of  too  tender  an  age  to  keep 
houfe,  the  perfon  fo  named  could  not  take,  becaufe  it  is  evident 
from  the  defcription,  that  the  devifor  did  not  mean  that  perfon 
fo  named.  The  cafes  cited  only  apply  to  a  cafe,  where  there  is 
only  one  peribn,  refpeding  whom  the  ambiguity  arifes ;  if  that 
hadf  been  the  cafe  here,, if  there  had  been  no^perfon  anfwering 
the  defcription  in  this  claufe,  Mary  Thomas^  who  is  named, 
might  have  taken,  and  the  defcription  might  have  been  reje£led: 
but  here  the  defcription,  both  as  to  the  degree  of*  relationfhip^ 
and  as  to  the  place  of  reiidence,  does  apply  to  another  perfon, 
therefore  it  is  uncertain  whom  the  devifor  meant,  and  confo- 
€^nt\y  the  heirs  at  law  muft  take."  Rule  difcharged. 
^  It  was  faid  in  argument,  in  the  cafe  oi  Brett  v.  Rigden^  (f) 
that  if  a  be^ueft  were  made  to  the  wife  of*  jf.  S.  and  y.  S^ 
afterwards  died,  whdfe  widow  thereupon  married  J,  D*  and 
then  the  teftator  died,  the  wife  of  J.  D.  would  be  entitled  to 
the  legacy,  although  flic  was  not  the  wife  of  J.  S,  at  the  timo 
the  will  took  efFefi,  and  therefore  did  pot  anf\ycr  the  dcfcript;ic«R, 
^t  that  period. 

{/)  Plowd.  344,  br 


I  15^) 


CHAR  V, 
Of  VeJUd  Legacies. 

Sectt.  I.}  Of  Vcfied  Legacies,  payable  out  of  perfonal  Eflate* 

vJOURTS  of  Equity,  not  being  poflTeffed  of  exclufive  jurii^ 
didion  in  legatory  matters^  but  the  ecclefiaftical  court liolding 
a  concurrency  with  them  on  fubie^s  of  this  nature,  have,  in 
order  to  preierve  uniformity  of  decifion,  adopted  fome  of  the 
rules  of  the  ecclefiaftical  court,  which  were  taken  or  borrowed 
from  the  Roman  law  (a).  In  confequence  of  this  adoption^ 
courts  of  equity  have  eftablifhed  a  general  rule  of  conftru£lion, 
that  when  a  legacy  is  given  to  J*  to  be  pasdj  or  payable^  at  or 
when  he  (hall  attain  the  age  of  21,  or  at  ^ny  other  determinate 
period,  the  legacy  will  be  confidered  vefted  in  ^.^  immediately, 
as  debititm  in  prepnti  folvendum  infuturo^  the  time  being  annex- 
ed to  xht  payment  only,  and  not  to  the  legacy  itfelf :  and  if  A. 
fhould  happen  to  die  before  the  arrival  of  the  day  of  payment, 
his  affignee  or  perfonal  reprefentative,  will  be  entitled  to  the 
legacy  {b).     Thus—  ^        ' 

(f)'a^.  bequeathed  '^  400I.  to  R.  to  be  paid  to  him  at  the  end 
of  one  year  next  after  my  death,  and  the  further  fum  of  lool.  at 
the  death  of  his  mother."  R.  having  died  in  the  \\k  of  his 
mother,  the  queftion  was,  whether  he  took  a  vefted  intereft  in 
the  legacy  of  lOol.  ?  And  bv  the  Lord  Chancellor ^  ^'  As  to  the 
xooL  legacy^  it  is  plainly  vefted,  and  the  time  of  payment  only 
poftpoQed,  for  the  former  words  to  be  paid^  muft  be  carried  on, 
as  tbey  would  plainly  be,  if  turned  into  any  other  language/* 

(d)  B.  bequeathed  to  her  brother  James  Snowden^  2000I* 
and  500!.  to  each  of  his  children ;  to  her  brother-inJaw,  James 
JVinteTy  I  cool,  and  to  his  daughter  Catherine j  1500!.  and  after 
feveral  other  difpofitions^  {he  gave  the  refidue  of  her  real  auid 
perfonal  eftate  to  ,Snowden  zni  fflnter^  in  truft,  to  place  out 
upon  government  or  real  fecurities,  and  pay  the*  intereft  x>r 
dividends  tp  her  mother  for  life,  and  after  her  death,  the  tefta- 
trix  gave  the  principal  to  the  daughter  of  James  Winter  y  and  to 
the  lawful  children  of  her  (the  teftatrix^s)  brothers  John  Snow- 
din  and  James  Sriowden^  to  be  equally  divided  between  them  ; 
the  fliares  of  the  fons  with  the  intereft  or  accumulations  there- 
to) Hanfon  v.  Graham,  Infra,  {b)  Swinb.  30,  Bro.  Abr.  *«  Coiu 
'  ditions,"  pi.  187.  2  Roily  Rep.  134.  Stapleton  <i;.Cheales,  Ch*  Pre. 
317.  (£)  Jackfpn  q;.  Jackfon,  i  Vef,  117,  -{d)  Bolger  nj.  Mackell,  j 
Vcf.  Jun.CC.  ^09. 
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of,  to  he  paid  at  their  ages  of  21,  and  thofe  of  the  daughters  at 
21  or  marriage,  after  a  dedu£^ion  of  what  might  be  laid  out  for 
their  maintenance  and  preferment  in  the  woirld.     After   the 
teftatrix's  death,  John  Snowden  died  without  iffut,  and  James 
Snotvdenzt  his  death,  left  two  fons,  who  diedunder2f,  inteftate 
and  without  iffue,  leaving  their  grand-father  J.  N,  their  admi- 
niftrator  and  liext  of  kin.     Upon  a  fuit  inftituted  in  1779,  by 
Catherine  Winter^  then  an  infant,  and  her  father,  the  Majler  of 
the  Rolls  decreed  one  third  part  of  the  refidue  to  be  carried  to 
the  account  of  Catherine  fVinter^  and  the  remaining  two  thirds 
to  the  account  of  the  perfonal  eftate  of  J.  N,  then  deceafed,  in 
the  caufe,  &c.  the  adminiftrator  of  the  two  fons  of  James  Snow^ 
den,    Catherine  Winter  having  attained  21,  and  married  C. they 
filed  a  bill  againft  the  executors  of  f,  N.  &c,  for  a  reverfal  of 
the  above  decree,  infifting  that  the  refidue  did  not  veft  in  any  of 
the  legatees  before  21,  or  if  daughters,  before  21  or  marriage, 
and  claiming  the  whole  refidue,  as  the  two  fons  of  fames  Snow^ 
4en  died  under  21.     And  the  Lord  Chancellor  after  noticing  that 
this  syas  the  cafe  of  a  refidue,  and  that  it  was  difficult  to  argue  upon 
the  intention  when  it  would  produce  a  partial  inteftacy,  pro- 
ceeded "  I  obferved  in  the  former  cafe,'*  Mackell  v.  fFinter  (^), 
*'  thac  the  diftindion,"  when  the  time  is  annexed  not  to  the  gift 
of  the  legacy,  but  to  the  payment,  <'  was  founded  in  this,  that  it  is 
a  diftindtion  fettled  undoubtedly  in  the  eccIefiafHcal  court  from 
the  Roman  law.     This  court  has  not  adopted  it  where  it  is  not 
compelled,  as  to  land  :  there  is  alfothe  confideration  for  the  heir 
as  to  that,  I  fee  from  the  report  of  that  cafe,  I  intimated,  that  if 
It  were  not  for  the  circumftances  in  that  cafe,  I  felt  my felf  com- 
pelled to  follow  the  rul.e.     The.  decifion  of  the  courts  as  to  the 
perfonal  eftate,  muft  bo  uniform.  But  what  governed  my  opinion 
m  that  cafe,  was,  that  I  muft  have  ftruck  out  of  the  will  the 
limitation  over  by  holding  that  thofe  were  vefted  legacies  j  for 
there  could  not  be  a  cafe,  In  which  that  limitation  could  take 
effe6l: :  the  legatee  over  taking  nothing  but  in  the  ev^nt  of 
the  deaths  of  the  grandfons  under  21,  and  of  the  grand  daugh- 
■  tcr  under  that  age  and  unmarried  ;  and  alfo  there  was  a  very 
clear,  though  not  a  very  well  expreffed  intention  in  the  will, 
that  there  ihould  be  crofs  remainders.     In  this  will  it  is  a  mere 
tenancy  in  common.     There  is  nothing  Co  fliew  an  intention 
of  furyivorlhip,  or  that  one  ihould  take,  if  the  other  Ihould  not 
arrive  at  the  time  marked  out^     This  is  a  mere  bequeft  of  the 
refidue  of  perfonal  eftate,  payable  at  31,     The  rule  muft  take 
place  'y  and  the  mere  additioa  of  a  diredtion^  that  maintenance 
fhall  be  deduftei,  will  not  prevent  it;.     Therefore  the  bill  muft 
be  ditoUTcd/*  , 

(e^  Stated  in/ri^ 
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The  cafe  above  alluded  to^  may  feem  at  firft  fight  to  ciiii*! 
tradi£{  the  general  rule  3  but  that  cafe  will  appear  oh  perufal  tot 
be  an  exception  only,  it  having  been  decided  upon  the  particula^ 
circumftances. — The  cafe  was  as  follows— 

(/)  A.  be<}ueathed  the  refidue  of  her  eftate  to  her  two  grand* 
fons,  and  to  her  grand*daughter  Cathtrine  Winter^  equally,  the 
fbares  of  her  grand-fons,  with  the  intereft  or  accumulations 
thereof,  after  a  deduction  for  their  maintenance  and  educatiod 
to  be  paid  to  them  at  21,  and  the^Liare  of  her  grand-daughter, 
with  the  intereft  or  accumulation  thereof,  to  be  paid  to  her  at 
21,  or  day  of  marriage,  and  fbe  dire&ed  her  executors,  to  pay 
for  the  maintenance  and  preferment  of  her  grandfons,  out  <^  ' 
the  intereft  of  their  (hares  of  her  refiduary  eftate,  fuch  fums  of 
money  as  they  her  executors  (hould  think  proper,  and  appoint* 
ed  them  guardians  of  her  grand-children ;    and   the  teftatrix 
declared,  that  if  her  grand-daughter  died  under  21  and  un« 
married,  her  fhare  of  the  refidue  with  the  intereft  accumulate! 
thereon  (houldbe  equally  divided  between  the  teftatrix's  two 
grandfons,  and  in  cafe  of  either  of  their'  deaths  the  whole  to  be 
paid  to  the  furvivor ;  and  if  either  of  them  died  under  2i^his  ihare 
fhould  go  to  the  furvivor,  and  in  cafe  both  her  grandfons  (hould 
die  under  2i,  and  if  her  grand-daughter  Ihouid  die  under  21 
and  unmarried,  then  the  whole  of  their  refpedive  fliares  of  the 
refidue  with  the.  accumulations,  was  to  be  paid  to  y.  B.  and  in 
cafe  of  his  death  to  his  children,  &c.     Both  grandfons  having 
died  under  21,  the  reprefentative  of  the  furvivor  filed^his  bill, 
praying  to  be  declared  intitled  to  two  third  parts  of  t,fae  residue 
in  the  event  of  the  grand-daughter  attaining  21  or  marrying,  the 
former  of  which  events  fh'ortly  afterwards  happened ;  and  the 
Mafter  of  the  Rolls  determined  with  reference  to  the  above  rule 
or  diftin^tion,  tha\  the  reprefentative  of  the  furvivinggrandfon 
was*  intitled  to  the  relief  he  prayed,  as  the  grandfons  in  his  > 
opinion,  took  vefted  interefts  in  their  (hares.     But  the  Lord 
Chancellor  J  on  appeal  was  of  a  different  opinion,  and  exprefted 
himfelf  to  the  following  efFeft : — **  Thje  general  plan  of  this 
will  is  fo  extremely  obvious,  that  it  is  impoi&ble  to  have  any 
doubt  as  to  the  general  fcope  of  the  intention.     The  teftatrix 
had  three  grand  children :  two  boys  by  a  deceafed  fon ;  one 
girl  by  a  deceafed  daughter,  all  very  young  ;  and  thefe  children 
were  the  natural  obje6ls  of  her  affe£lion.     It  is  very  evident,^ 
that  the  fole  purpofe  of  the  will,  was  to  make  a  provifion  for 
thefe  grand-children,  fuch  as  might  be  moft  beneficial  to  them, 
with  an  extremely  natural  view,  that  one  or  other  pf  them 
would  be  poflefled  of  all  her  fortune:    but  it  was  a  poffibte 
^vent  from  their  age,  that  none  of  them  might  arrive  at  the 
time,  when  it  would  be  material  for  them  to  be  poflefled  of  it^ 

' '(/)  Mackell  v.  Winter,  3  Yef.  Jun.  CC.  23^,  53^. 
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and  in  that  event  it  was  natural  to  fubftitute  the  nephew,  if  be 
lie  ihoald  bealtve,  6r  if  uot  his  children.  For  this  purpofe  (he  puts 
the  children  and  her  fortune  under  the  management  of  the  perfens 
flie  appoints  executors  :  (he  direds  them  to  difpofe  of  the  reiidue 
of  her  property  in  order  to  form  an  income:  the  application  of 
that  income  is  to  give  maintenance  to  each  of  thefe  grand-chil* 
jren  upon  that  portion,  that  would  ultimately  belong  to  that 
chilid^with  a  power  as  to  the  grandfpns  to  advance  out  of  the  in- 
come what  (hould  be  neceffary  for  preferment.  The  preferment 
of  the  grand*daughter  was  her  marriage,  upon  which  {he  became 
entitled  to  one  third  with  the  accumulation.  With  regard  to 
the  others  as  they  were  brothers,  defcended  from  the  fon,  fur- 
vivorfliip  is  diihndly  exprefled  between  them :  likewife  it  is 
diftin£tiy  exprefled,  that  in  cafe  the  grand-daughter  fliould 
die  under  the  age  of  21,  or  unmarried,  her  fhare  with  the 
accomukttion  fliall  ^  to  the  grandfons,  and  in  cafe  of  the  death. 
of  either,  to  the  furvivor.  The  will  is  not  by  any  means 
accurately  drawn*  It  is  of  neceflity  to  explain  one  part  of  it  by 
another :  for  inftance,  there  is  a  different  niKxie  of  giving  the 
intereft  to  the  grand-fons  and  to  the  grand-daughter  1  to  the 
former  \t  is  by  gift  and  direction  for  payment ;  it  is  merely  a 
gift  to  the  grand-daughter.-— That  is  mere  miftake.  So  in  one 
inftance  there  is  no  difpofal  of  the  accumulation.  That  alfo  is 
pure  miftake,  and  ail  inaccuracy  in  the  drawer  of  the  will ;  for 
it  is  very  clear  that  all  was  to  go  over,  that  was  not  expended 
in  maintenance.  As  to  the  grand-daughter,  either  her  marriage 
or  attainment  of  the  age  of  21,  would  have  fixed  the  intereft  in 
her  y  and  not  only  according  to  the  frame  of  the  will,  but  the 
clear  fcope  of  the  interttion;  her  marriage  or  attainment  of  that 
age  would  have  totally  defeated  the  gift  over  to  the  nephew* 
Upon  that  event  the  perfonal  reprefentativc  of  the  furviving 
grandfon,  who  in  the  event  is  the  reprefentativc  of  both, 
claims  to  be  entitled  to  two  thirds  of  this  fortune,  as  vefted  in 
the  furvivor  of  the  grand-fons ;  the  grand-daughter  contends 
that  fhe  is  entitled  to  the  whole ;  the  nephew  is  brought  in  as  a 
party :  I  do  not  know  why,  for  the  claim  of  his  family  is  com* 
pletely  barred.  As  between  the  plaintiff  and  the  grander 
daughter  the  queftion  is  purely  a  queftion  of  intention :  both 
claim  under  the  will,  both  muft  find  therefore  in  it  fome 
cxprefs  diref^ion  or  fome  neceffary  implication  to  give  to  the  one 
or  the  other  of  them.  A  third  cafe  may  happen  that  never  can  be 
a  queftion  of  intention  ;  that  if  thb  difpofition  of  the  will  has 
been  imperfe^l,  and  a  cafe  has  exifted,  in  which  any  part' of  the 
property  is  undifpofed  of,  not  according  to  the  intention^  but 
eontrary  to  the  intention  and  by  a  flip  in  the  will,  the  perfonal  re«* 
prefentative  or  next  of  kin  would  be  entitled.  His  Honor  has  a-^ 
^ppted  that  conftru^tipn  of  the  will,  that  vefts  the  inteieft  in  tb9 
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furviving  grand*fon.  It  is  therefore  necefiary  to  confider^v 
whether  I  can  find  in  this  Will  any  fpark  of  intention  to  veft 
this  intereft  in  two  thirds  of  the  bulk  of  the  fortune,  with  the 
accumulation  in  a  grand-fon  dying  under  the  age  of  2Z  I  firft^ 
it  is  an  obvious  remark,  that  it  is  an  exceffively  whim'ficaC 
extravagant,  and  abfurd  intention :  becaufe  it  is  quite  evident 
that  quoad  the  nephew,  the  poftponed  objei!^  of  bounty, 
who  was  to  take  nothing  in  refpeft  of  the  prior  intereft  of  the 

S rand-children,  there  could  be  no  veded  intereft  in  any  one 
ying  under  21,  for  if  all  died  under  21,  the  nephew  was  to 
take  all.  The  fuppofitton  therefore,  that  vefts  it  in  the  grand- 
fon  dying  under  21,  which  could  not  poffibly  take  ^kSt  with 
regard  to  the  nephew,  vefts  it  folely  for  the  purpofe  of  taking 
it  from  the  grand-daughter.  It  feems  his  Honor  felt  himfelf 
under  this  fort  of  difficulty,  apprehending  that  there  were  fome 
Certain  words  in  the  will  that  forced  hjm  to  put  the  conftrucbion 
upon  it  of  a  vefted  intereft  in  the  grandibn,  and  that  there  was 
nothing  that  would  afterwards  take  it  from  him ;  that  in  the 
firft  conception  of  the  phrafe,  there  was  to  each  of  the  three 
grand-children  an  exprefs  gift,  and  that  payment  only  was  poft- 
poned, and  that  there  was  an  exprefs  gift  over  in  tne  event  oC 
the  death  of  the  grand-daughter,  but  no  exprefs  gift  over 
in  the  event  of  the  death  of  the  grandfons.  Then  it  comes  ta 
that  rule,  that  one  meets  within  many  cafes,  and  which  never 
is  treated  with  much  refped,  and  in  which  the  court  has  rather 
followed  the  authority  of  another  jurifdi£lion,  viz.  where  a 
teftator  fays  "I  give  at  21,'*  and  where  he  gives  "payable 
at  21.*'  There  is  not  much  difference  in  it :  but  the  court  has 
followed  it  as  to  perfonal  legacies,  certainly  not  as  to  real 
eftate.  It  is  not  a  rule  founded  upon  any  principle  of  inter-* 
pretation ;  but  it  is  a  pofitive  ruU^  and  as  fuch  I  fliould  feel 
myfelf  under  the  fame  difficulty  that  other  Judges  have  felt^ 
who  finding  it  a  pofitive  rule  of  the  ecclefiafticsu  court,  have 
thought  it  better  to  adhere  to  it :  but  it  muft  be  confined  to  fiich 
cafes  ;  and  fo  confined,  I  fliould  feel  myfelf  bound  to  follow  it. 
But  when  one  reads  this  will,  it  is  very  true,  if  you  take  the 
will  to  pieces,  and  ftop  at  the  firft  part  of  the  dilbofition  with- 
out going  on  to  the  clofe  of  it,  there  is  a  gift  to  the  grandfons, 
to  be  paid  to  them  refpeflively,  upon  their  attaining  their  ages 
of  21 :  to  the  grand-daughter  flie  gives  at  the  age  of  %i  or  day 
of  marriage :  the  diftin£tion,  therefore,  would  not  apply  to  the 
cafe  of  the  grand-daughter,  but.4here  is  clearly  no  difference 
in  the  fenfe.  But  what  is  given  ?  you  muft  not  reft  up<m  the 
letter  of  the  will,  and  take  the  firft  part  without  going  through 
the  other.  Nothing  is  given  to  either  the  grand-fonsor  the  grand* 
daughter  but  maintenance*  The  income  only  is  the  fubjecl  of 
4ifpofition  \XK  this  part  of  the  wiUi  and  tint  income  is  only 
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charged  with  .maintenanee*  The  income  is  not  given.  That 
is  all  the  fubjecSk  of  the  gift  till  the  period  of  majority  or.  the 
m'arriage  of  the  grand-daughter,  and  then  only  commences  the 
difpofition  of  the  principal.  Therefore  it  is  a  neceiTary  term 
that  the  perfon  to  take  Oiall  be  a  grand fon  in  a  ilate  of 
''  majority^  or  a  grand-daughter  in  a  ftate  of  niajority,  or  having 
married.  This  brings  it  within  a  very  fenfible  line  taken  by 
Lord  ThurloWy  whether  marriage  or  attaining  the  age  of  21,  or 
aoy  other  perfonal  qualification  is  not  a  necefTary  part  of  the 
defcription.  Therefore  the  rule  that  cmbarrafled  the  Majitr 
if  the  Rollsy  does  not  fetter  the  court.  I  am  perfeSIy  clear,  as 
he  alfo  was,  that  it  could  not  be  the  intention  to  veft  the  intereft 
in  a  grandfon,  to  carry  it  over  to  the  perfonal  reprefentative, 
who  happened  here  to  be  the  grand-father,  which  was  not 
intended  in  the  cafe  of  the  nephew's  intereft  taking  place. 
Therefore  concurring  with  hipi  in  this  wifh,  but  differing  as 
to  the  capacity  of  the  court  to  execute  it,  I  muft  reverfe  that 
part  of  the  decree,  that  declares  this  a  vefted  intereft.  Then 
comes  the  other  queftion,  which  has  more  difficulty.  I  think 
however,  it  is  very  evident,  and  fo  evident  as  to  amount  to 
neceiTary  implication,  that  the  grand-daughter  takes  the  whole. 
The  whole  is  given  over  to  the  nephew  in  cafe  neither  the 
grandfons ,  nor  the  grand-daughter  (hould  attain  the  age  of  21, 
or  the  latter  be  married.  The  nephew  cannot  take  a  part. 
The  whole  fund  with  ail  the  accumulation  muft  go  to  him  in 
every  cafe,  in  which  he  can  take.  For  what  purpofe  then  is 
the  intention  to  give  it  to  the  nephew  defeated,  but  for  this 
plain  and  evident  purpofe,  that  he  in  a  remote  degree  of 
relation  and  affection  was  to  take  nothing  to  the  prejudice  of 
cither  of-. the  grand-children.  He  is  preferred  to  the  perfonal 
xeprefentatives  and  the  next  of  kin.  That  neceffarily  implies 
that  what  defeats  the  gift  over  to  the  nephew  mull  be  a  difpo* 
6xion  of  the  whole  to  the  preferable  objects  of  the  teftatrix's  * 
bounty-  named ;  and  I  think  the  inference  againft  a  partial 
inteftacy,  is  quite  a  neceffary  inference  and  a  clear  implication 

'  in  favour  of  the  grand-daughter.  Reverfe  therefore  fo  much 
of  the  decree  as  dep lak-es,  that  two  thirds,  vefted  in  the  furviving 
graiKifcfO,  and  declare  that  the  whole  is  to  be  paid  to  the  grand* 
daughter.'*  . 

/'Tt  is  a]fo  a  ruleof  conftru£tion,  that  when  the  time  appointed 
for  payment  of  a  legacy,  is  annexed  to  the  very  fubftance  o(  the 
igift,  the  legacy  will  not  veft  ,in.fuch  cafes,  before  the  legatee 
arrives  at  that  age.  The  following  expreifions  have  been 
adjudged  to  unite  the  time  of  payment   effentially  with  the 

[  bequeft,  viz.  I  bequeath  to  ^«   looh  aty  or  ify  or  wken^  oc  . 

!  provided  he  attains  21  (^), 

{f^  Stapleton  «v.  Cheales,  Ch;  Pre.  3*7. 
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'  {h)  A.  bequeathed  in  this  manner,  **  I  give  lool.  a-piece  to 
the  two  children  of  y.  5.  at  the  end  of  ten  years  after  my 
deceafe:"  the  children  died  within  the  ten  years,  and  by  Lord 
Cowper^  C,  **  This  i-s  a  lapfed  legacy,  and  (halJ  not  go  to  the 
executors  of  the  children,  for  the  diverfity  is  where  the  bequeft 
is  to  take  effe<5^  at  a  future  time,  and  where  the  payment  is  to 
be  made  at  a  future  time/'  And  though  it  was  obje(5ied,  that 
this  differed  from  the  cafe  where  a  man  devifed  lool.  to  y*  S^ 
at  his  age  of  2i,  becaufe  it  was  a  contingency  whether  he 
ihould  attain  to  that  age,  but  the  expiration  of  the  ten  years 
was  inevitable,  yet  the  Lord  Chancellor  anfwered,  **  Thi 
wherever  the  time  is  annexed  to  the  legacy,  and  not  to  the 
payment  of  it,  if  the  legatee  die  before  the  time  of  payment,  it 
is  a  lapfed  legacy/' 

(/)  B.  being  pofleffed  of  a  confiderable  perfbnal  eftatc  ia 
Jamaica  and  in  Englan Jyhy  his  will  made  the  following  bequeil, 
**  I  give  to  y,  S.  now  under  the  cuftody  of  R.  /)•  the  fum  of 
2000I.  at  the  age  of  21  years,  to  be  paid  by  my  executors  in 
England.^^  %  S.  having  furvived  the  teftator,  and  attaiiicd 
his  age  of  lo,  made  his  will,  and  gave  the  above  legacy  to  C 
and  the  que  ft  ion  was,  whether  it  was  well  bequeathed  to  C  ? 
which  depended  upon  this,  whether  y,  5.  took  a  veiled 
intereft  in  the  2000I.  before  he  attained  21?  And  it  was 
determined  agaipft  Cs  claim,  as  the  legacy  to  y.  S*  was  con* 
tingent  until  he  attained  2 1,  Tht'Chancemr  oWerving  that  the 
word  *^  now,*'  was  merely  defcriptive  of  the  condition  of  the 
legatee,  and  that  the  word  ^^  paid"  was  only  applicable  to  ^^ 
perfons  by  whom  the  money  was  to  be  paid. 

{k)  C.  bequeathed  to  his  eldeft  fon  C.  B,  200L  **  at  his  age 
of  21."  C  B.  died  under  that  age,  without  having  been  ever 
married)  and  it  was  admitted  on  all  fides,  and  al(b  by  jtfae 
court,  that  the  200I.  never  vefted  in  C,  S.  as  it  was  given  to 
him  at  bis  age  of  21,  and  not  payable  at  his  age  of  2i,  fo  that 
the  age  was  annexed  to  the  gift,  and  not  to  the  time  of  payment^ 
confequently  it  was  not  an  intereft  tranfmiifible  to  his  executor  • 
or  adminiftrator. 

(/)  D.  bequeathed  in  this  manner,  *^  I  give  two  thirds  of 
.  three  eighths  of  my  joint  ftock  and  trade  to  my  grand-fon  R^ 
T.  provided  he  (hall  attain  his  full  age  of  21  years,  but  if  he  die 
before  2i,"  then  remainder  over,  &c.  i?.  T.  died  before  2i* 
The  queftion  was,,  if  the  adminiftrator  of  J?-  T,  was  intitled  to 
the  intermediate  profits  between  the  death  of  the  tcftator  and 
the .  death  of  the  infant  ?     And  by  the  Majler  of  the  Rolls j 

fbj  Smell  a;.  Dec,  a  Salk.  4*15.     fij  Onflow  *z;.  South,  i  Eq.  Ca, 
Abr,  295,  pi.  6.     fkj  Crule  a/.  Barley,  3  P.  Will.  20.     (IJ  Atkinfon 

*i/.Turner,  a  Atk.  41. 
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**  The  whole  turns  upon  this,  whether  this  was  fuch  an  intereft 
as  vefted  during  the  minority  of  R,  T.  or  whether  it  was  fuf- 
pended  durlpg  his  minority,  and  di vefted  upon  his  dying  before 
2t  ?  Confidering  it  upon  the  words  of  the  will,  I  own  I 
think  it  a  very  ftrong  cafe  as  a  condition  precedent,  and  that 
the  eftatd  could  not  veil  till  the  infant  attained  the  age  of  2i. 
Nothing  is  more  frequent  than  a  future  intereft  in  a  chattel, 
and  there  is  no  inftance  where  the  court  drains  to  make  it  a 
vefted  one,  till  the  future  time  comes  in  ejfk  The  only 
difference  in  the  prefent  cafe  is,  that  this  legacy  is  not  properly 
money,  but  the  partnerflitp  send  profits  of  a  trade.  The  more 
general  a  rule  is  made  the  better,  and  it  is  very  tiangerous  to 
jrim  into  niceties,  to  diftinguifli  any  particular  cafe  from  a 
general  rule,  as  it  muft  neceflarily  breed  uncertainty  and  con* 
fufion."— 

The  cafe  of  May  v.  ff^ood^  (m}  determined  by  Lord  Alwmley^ 
when  Mafier  of  the  Rolls  j  is  certainly  an  authority,  that  a  legacy- 
given  to  a  perion  when  he  fliall  attain  21,  is  not,  without  other 
circumftances,  a  precedent  condition,  fo  as  to  fufpend  the  reft* 
ins  of  the  legacy  until  the  arrival  of  the  period  defcribed,.but  a. 
deugnation  only  of  the  time,  when  the  legatee  fhall  receive 
or  have  the  full  benefit  of  the  thing  given.  That  cafe  as 
reported,  was  to  this  effe£l;. — J.  by  his  will  bequeathed  as 
follows:  "I  give  to  my  daughters  Mary  and  Margaret^  the 
/iim  of  3000I.  5  per  cent,  navy  annuities,  and  all  the  dividends 
and  proceeds  arifing  therefrom,  to  be  equally  divided  between 
them,  and  all  my  eftate  at  St.  Ofythy  to  be  equally  divided 
between  them,  tuhen  they  Ihall  arrive  at  twenty-four  years  of 
age.**  One  of  the  teftator's  daughters  married  the  plaintiflF 
May^  and  died,  after  fbe  attained  21,  but  before  (he  arrived  at 
24  years  of  age,  the  period  mentioned  in  the  above  claufe; 
Queftion,  whether  the  plaintiflFwas  intitled  in  right  ofiiis  wife, 
to  a  moiety  of  the  above  legacy,  which  depended  upon  this, 
whether  his  wife  took  a  vefted  intereft  in  it  before  her  age  of 
24  ?  And  by  the  Majier  of  the  Rolls^  **  The  queftion  arifes 
upon  the  claufe  in  the  feftator*s  will,  containing  the  gift  of  the 
3000I.  navy  annuities,  to  his  daughter's  Mary  and  Margaret. 
I  muft  confefs,  that  I  have  never  entertained  a  doubt,  as*  to  the 
point,  conceiving  it' to  be  perfectly  fettled  in  refpetl  to  principle, 
as  well  as  conftru<Stion ;  the  only  reafon  for  deferring  my 
judc;ment  was,  for  the  purpofe  of  looking  into  the  caie  of  Love 
zni  V Eftrange^'l  Brown^  Pari.  Cas.  337,  cited  in  Monkboufr 
and  HolnUy  (i  Bro.  CC.  298,  which  comprehends  all  the 
authorities  upon  this  point,  as  to  pecuniary  legacies),  which  is 
adverted  to  by  Lord  Loughborough ^  is  having  been  determine 

(mj  3  ?ro>  CC.  47W 
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up<Mi  the  ground  of  its  being  a  refidue.  One  does  not  know^ 
upon  what  ground  the  judgment  of  the  Lords  might  be  founded* 
but  uik>n  the  ftatement  of  the  cafe,  it  does  not  feem  to  warrant 
that  obfervation  ;  it  not  being,  as  I  can  difcover,  infifted  upon 
by  counfel  on  either  (ide,  in  the  cafe  ftated  by  them.  So  that  it 
may  be  confidered  as  a  determination  upon  a  general  pecuniary 
legacy,  and  to  fall  within  the  reafoning  of  the  authorities 
upon  this  fubje£b.  It  has  been  contended  upon  the  part  of  the 
plaintiiFS)  that,  according  to  the  rule  eftabfifbed  in  air  former 
cafes,  this  legacy  muft  be  confidered  as  veiling  inprafenti\  and 
the  period  of  twenty-four  years  annexed  to  it,  is  not  a  con« 
dition,  but  the  time  when  the  party  (hould  be  put  into  complete 
poiTeffion.  All  the  cafes  eftabliih  this  principle,  that  where  the 
time  is  mentioned,  as  referring  to  the  legacy  itfelf,  unleft  it 
appears  to  have  been  fixed  by  the  teftator  as  abfoiutely  neceilary 
to  have  arrived  before  any  part  of  his  bounty  can  attach  to  tm 
legatee,  the  legacy  attaches  immediately,  and  the  time  of 
payment  is  merely  poftponed,  not  being  annexed  to  the  fubftance 
of  the  gift ;  but  if  it  appears  that  the  teflator  intended  it,  as  ai 
condition  precedent  upon  which  the  legacy  muft  take  place, 
then  if  fuch  condition  or  contingency  does  not  happen,  the  gift 
never  arifes.  It  has,  therefore,  been  inlifted  by  the  defendant's 
counfel,  that  the  word  when  muft  be  confidered  as  fynontmous 
to  iff  it  is  unlVerfally  fo,  where  the  word  if  is  uled,  as  denoting 
a  condition  annexed,  and  therefore  in  fuch  a  cafe  the  legacy 
cannot  take  place.  Here  the  words  are,  to  he  equally  dimded 
when  they  Jball  arrive  at  24  years  of  age ;  the  latter  words 
relate  to  the  Whole  of  the  preceding  fentence,  and  i^  is  not  for 
me  to  confider,  whether  the  words  to  be  equally  divided  make 
any  difierence,  and  I  do  decide  this  point  u;iV^0«/  any  referenu 
to  thofe  words.  Jtkins  v.  Hiccocks^  I  Atk,  500,  («).  has 
been  cited  upon  the  part  of  the  defendant,  and  from  that  autfao* 
rity,  it  feems  clear,  that  if  it  had  not  been  for  the  circum* 
fiance  of  its  being  payable  at  the  day  of  marriage  (but  at  awf 
either  time)  Lord  Hardwicke  would  have  deemed  it  merely  as 
a  poflponing  the  payment. of  the  legacy ;  but  he  confidered  the 
period  of  marriage  as  the  efTential  requifite,  and  the  very  con- 
fideration  for  which  the  legacy  was  given,  and  as  that  time, 
namely,  the  day  of  marriage  never  airrived,  his  Lordfhip  held  it 
could  not  take  effeA.  As  to  Onflow  v.  South  {o)y  there  the 
words  annexed  the  time  to  the  fubuance  of  the  legacy,  being  at 
2iy  and  therefore  the  gifts  never  arofe  until  the  time  a£hially 
arrived,  and  the  word  now  was  much  relied  upon,  but  furely  it 
eould  not  amount  to  any  thing  more  than  to  defer ibe  the, iden- 
tity of  the  perfon.     It  has  been  argued  for  the  defendstnt  that 

(n)  Infrs.     (0)  Supra. 
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the  teftator  could  never  be  fz^id  to  give  the  legacy  until  the 
time  adtually  came  when  he  declares  that  the  gift  fhould  take 
place*     Thefc  have  been  the  cafes  relied  upon :  and  it  has  been 
atfo  contended,  that  according  to  the  true  con(lru£tion  of  this 
claufe  the  word  when  muft  be  fynonimous  to  if^  and  confequent- 
\y  that  the  legacy  never  vetted.     Has  the  court  ever  adopted 
luch  a  conftru£lion  ?  On  the  contrary  all  the  cafes  for  full  half 
a  century  upon  pecuniary  legacies,  have  determined  that  word, 
not  as  denoting  a  condition  precedent,  but  only  marking  the 
period  when  the  party  (hall  have  the  full  benefit  of  the  gift, 
except  fomething  appears  upon  the  face  of  the  will,  to  (hew 
that  his  bounty  fhould  not  take  place,  unlefs  the  time  a43ually 
arrived,  and  not  merely  where  he  has  ufed  the  word'  wheny  for 
the  fole  purpofe  of  postponing  the  time  of  payment.     Roden  v. 
Smithf  fixtAA.  588  \p)y  has  been  cited  for  the  plaintiff,  which 
recognizes  the  general  principle,  but  ther^  the  queftion  was  as 
to  the  payment  of  the  legacy  to  the  legatee's  adminittrator,  who* 
ther  he  (hould  receive  it  immediately,  or  wait  till  it  would 
have  been  payable  to  the  party  himfelf.     The  court  held  that 
he  could  not  be  in  a  better  fituation  than  the  legatee  himfelf. 
As  to  Love  y.  UEfirange^  I  cannot  approve  of  any  diftin<Stion 
between  a  refidue  and  a  pecuniary  legacy  {q) :  the  word  when^ 
would  apply  equally  to  both  cafes,  and  therefore  that  cafe  muft 
he  analogous  to  the  prefent.     A  very  ficong  authority  has  alfo 
been  cited,  as  to  the  conftruftion  of  the  word  when,  in  refpeA 
of  realty^  ftom  3  Term.  Rep.  41,  where  Lord  Kenyon  con- 
ftrued  this  word  in   the  fame  manner.     I   am  therefore  of 
opinion  that  according  to  the  true  rule  of  conftrudion   this 
yrord  cannot  be  otherwife  conftdered,  than  as  denoting  the 
period  of  payment,  and  muft  not  be  deemed  a  condition  prece^ 
dent,  upon  which  a  legacy  was  to  veft,  but  merely  poftponing 
the  payment  of  this  300o1,  with  the  dividends  thereon  till  24. ;  , 
and  declare  that  the  plaintiff*  as  the  adminiftrator  of  his  late 
wife  is  intitled  to  a  moiety  of  the  .3000I.  5  per  cent,  navy 
annuities.     The  word  dividends   having  been  added  by  the 
teftator,  puts  it  out  of  queftion  whether  he  (hall  take  it  now  or 
hereafievy  when  his  wife  would  have  arrived  at  24,  otherwife 
Roden  v.  Smithy  muft  have  guided  the  court  upon  this  point, 
and  I  could  not  have  faid  that  the  adminiftrator  of  the  wife, 
fhould  have  been  put  into  a  better  fituation  than  the  refiduary 
legatee,  had  not  the  word  dividends  been  added,  and  therefore 
alio  declare  the  plaintiff'  to  be  entitled  to  all  dividends  due 
thereon,  with  cofts  out  of  the  general  fund." 

if)  Jnfr*"    {q)  In  Booth  1;.  Booth,  ftated  infra^  the  Mafter  of  the 
RolU  retracted  this  exprellioo,  and  approved  of  the  diftij»^ian» 
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In  perufing  the  laft  cafe,  it  cannot  efcape  the  obferyatlon  o( 
tij^e  reader,  that4t  is  difficult  to  perceive  atv^  diftindion  between. 
the  gift  of  ti^e  legacy,  and  the  time  appointed  for  the  paydieut 
9f  ic«     A  legacy  given  to  a  perfon  when  he  ihall  attain  2i,  the^ 

Sift  and  the  time  of  payment  feem  to  be  indivifible.  The  abova 
scifion  of  Lord  Alvanley^  was  very  maturely  confidered  by 
Sir  IVilliam  Grants  M.  R.  his  lucceffor  in  Hanfon  v.  Graham^ 
(r)  and  though  that  cafe  did  not  require  his  honour  to  deter- 
mine against  the  judgment  given  in  May  v.  ff^ood^  yot  he  was 
fo  well  fatisfied  that  the  judgment  was  erroneous,  as  induced 
him  to  declare,  that  had  there  been  no  other  circumftance  in 
the  cafe  before  him,  but  his  opinion  had  been  requefted  as  to 
the  veiling  or  not  vefting  of  the  legacies  given  <'  to  B,  C,  and  Z>. 
wbrn  they  refpe£tively  attained  their  ages  of2i,  or  days  of 
piarriage"  he  would  have  decided  that  they  did  not  veft  in  the 
legatees  before  the  happening  of  one  of  thofe  events.  Sir  ^/« 
.  liam  Granf%  jv^dgment  fo  far  as  it  relates  to  the  prefent  fubjedl, , 
>vas  as  follows  ^^  it  is  contended  that  if  the  queftion  reded 
upon  a  legacy,  wbeh  the  legatee  fhould  attain  che  age  of  21  or 
marriage,  it  is  now  fettled  that  thefe  words  give  a  veiled  in-^ 
tereft,  and  that  is  eftabliflied  \>y  May  v.  lVood\  and  undoubtedly 
a  propofition  is  there  laid  down,  which  would  have  the  effect 
5)if  making  this  a  vefted  legacy,  if  it  is  true  in  the  extent  there 
ilated»«  The  propofition  is  there  laid  down  very  broadly  an<^ 
generally  by  the  late  Mafter  of  the  Rolls,  that  all  the  cafes  for 
half  a  century  upon  pecuniary  legacies  have  determined  the 
word  Tvhen^  not  as  denoting  a  condition  precedent,  but  as  only 
marki^\g  the  period,  when  the  party  ihall  have  the  full  benefit 
of  the  gift,  except  fomething  appears  upon  the  face  of  the  will^ 
lo  ihew  that  his  bounty  ihall  not  take  place,  unlefs  the  time 
adually  arrived.  This  propofition  is  Hated  fo  broadly  and 
generally,  that  I  rather  doubt  the  corre(5lnefs  of  the  report* 
Confidering  the  well  known  diligence  of  the  late  Mailer  of  the 
Slolls,  in  examining  cafes,  and  his  uncommon  accuracy  in 
iiating  the  refult  of  them,  he  would  hardly  have  drawn  this 
condufion  from  an  examination  of  the  cafes,  for  no  cafe  has 
determined  that  the  word  «i;^^;2,  as  referred  to  a  period  of  life, 
^i^anding  by  itfelf  and  unqualified  by  any  words  or  circumilances, 
fifis  been  ever  held  to  denote  merely  the  time  at  which  it  is  to 
takeefFetSl  in  poueiTion  ;  but  ilanding  fo  unqualified  and  uncon- 
trolled, it  is  a  word  of  condition,  denoting  the  time  when 
J.be  gift  is  to  take  efFedl  in  fubftance.  That  this  is  fo,  is  evi- 
dent upon  mere  general  principles,  for  It  is  juft  the  fame,  (peak. 
Ung  of  an  uncertain  event,  whether  you  fay  when  or  iff  it  ihalL 
"fupjfcn.     Until  it    happens,  that  which  is  grounded  uppn  it 
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cannot  take  place.     In  the  civil  law,  the  words  r»;v  and  ^  as 
i^eferred  to  this  fubieA,  are  precifel^r  equivalent,  and  froni  that 
law  we  borrow  all,  or  at  leaft  the  greateft  part  of  our  irulef 
upon  legacies,  and  particularly  the  rule  upon  the  ritbje£l  imn^ 
diately  under  confideration  in  that  cafe,  with  reference  to  the 
Words,  by  which  a  teftator  denotes  his  intention  as  to  the  gift 
Caking  tm&^  or  taking  eflFe£t  in  pofTeflion.     In  the  digeft  (x) 
it  is  thus  laid  down :  ^^  Si  Titto  cum  is  annorum  quatuordectm 
^ilet  fa£ius  legatus  fuerit,  et  is  ante  quatuordecinium  annum 
deceiTerit,  verum  eft,  ad  heredem  ejus  legatiim  nontranfire: 
quoniam  non  folum  diem,  fed  et  conditionem  hoc  legatum  in 
fe  continet ;  (I  effedus  eflet  annorum  quatuordectm.     Qui  au- 
tern  in  rerum  natura  non  effet,  annorum  quatuordectm  non  efTe, 
non  intellegeretur.    Nee  intereft  utrum  fcribatur,  (i  annorum 
quatuordecim  fa£tus  erit  an  ita :  cum  priore  fcriptura  per  con« 
ditionem  tempus  demonftratur ;  fequenti  per  tempu^  conditio  : 
titrobique  tamen  eadetn  conditio  eft.*'  It  is  very  ttue:  the  word 
tuhetty  not  fo  ftanding   by  itfelf,  but  coupled  with  other  ex- 
j^reffions  or  circumftances,  that  have  a  reference  to  the  time 
at  which  the  pofleflion  of  the  thing  is  to  take  place,  has  been 
lield  by  the  civil  law,  not  to  have  fo  abfolute  a  fenfe  that  it 
cannot  poffibly  be  controlled.     Another  paiTage  in  the  digeft  {t) 
is  thusexprenedi— <<  &/2^j  Saturninus  hxcYiignhtmut  exclafib 
Britanica  teftamento  iiduciarum    reliquit   heredem   f^akrium 
Maximum  trierarchum:  a  quo  petiit  ut  filio  {uo  Seio  Oceam^ 
cum  ad  annos    fedecim  pervenifiet,   hereditatem    reftitueret* 
Seius  OceanuSf  antequan^  impleret  annos,  defimdus  eft.*'*  Then 
it  ftates  that  a  claim  was  made  by  the  unche  of  SeiuSy  ^as  next 
of  kin,  which  was  refifted  by  the  fiduciary  heir,  wHo  contended, 
that  as  Seius  had  not  lived  to  the  age  of  fixteeii,  it  was  not 
Vefted.    The  opinion  is  this  ;  **  Si  Seius  Oceanus  cmUdcucomi'^ 
mifTa  hereditas  ex  teftamento  Seil  Saturnini{  cntii  zntias'kii^ 
cim  haberet,  a  Falerio  Maximo  fidticiario  herede  reftitdri' debet, 
t>riusquam  prsefinitum  tempus  setatis  impleret,  deceffit:  fiduci- 
aria  hereditas  ad  eum  pertinet,  ad  quern  caetera  bona  Oceafii  per- 
tinuerint:    quoniam  dies  fidci*commifl|    viva  Oceans^  ceffit: 
fcilicet  fi  prorogando  tempus  folutionis,  tutelam  magis  heredl 
fiduciario  permiftffe,  quJto  intertum  diem  fidei-;idommifli,  vi- 
deatur.**   This  diftinftion  was  transferred  from  the  civil  law  to 
ours  ^  at  leaft  fo  far  ctearly  as  regards  pecuniary  legacies.  In  the 
cafe  cited  Stapleton  V.  Cheales,  it  Was  clearly  held  that  rheexprefi- 
fionsat  tivsnty^onej  or,  if,  ox^when^  he  fliall  attain  tw^n^ 
one,  were  all  one  and  the  fame  j  and  in  each  of  thofe  cafes  if  tfe 
legatee  died  before  that  time,  rtie  legacy  lapfed. '  I  do  not  find 
1any  ca'fe  in  which  this  pofitioil  hAs  been  ever  cbhtradifted:-*  in 
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FffXfunau  v.  F0fifureaii^  (\  Atk«  645.)  {u)  it  was  clear,  if  if 
liad  ftood  upon  the  firft  part  of  that  i>equeft^  it  would  have  been 
held>  not  Vefted.     Lord  Hardwicke  reft$  entrrely  upon  thefubf. 
lequent  wprds,  as  controlling  the  word  ic;^^;  as  it  would  have 
operatecl,  ftanding  alone.     Thfit  will  fets  out  precifely  as  this 
does,  but  wheaat  went  on  with  words  making  the  intentioa 
clear,  giving  interefi  for  his  education,  with  a  power  to  t\\A 
truft«es  to  laj^'OUt  any  part  of  the  principal  to  put  him  out  ap-i 
prentice,  and  the  remainder  to  be  paid  to  him  when  he  (h^uldl 
attain  the-age  of  25,  it  was,  clear  upon  the  *whole^  nothing  bu^ 
the  payment  was  poftponed*    A  diftindion  has  been  introc^uced 
between  the  efFe^i  of  giving  a  legacy  at  21,  and  a  legacy  pay^* 
able  at  21  %  4hat  is  alfo  borrowed  fcomthe  civil  law  \  the  cpd<i( 
(x)  thus  ft^tes  it :  ^^  £x  his.verbis^  do,  lego  .^liae  Severinae  fijian 
meaeet  fecundor  decern:  quae  legata  accipere  debebit,  cum -^4  ~ 
.  legittmum  (latum  pervenerit.:  iion  conditio  fidei  cpmmiilb  vet 
legato  infertai    fed  petitio   in  tempus  legitimas  setafeis  dilata 
videtur/^   For  there  the  words  were,  that  the  time  of  payment 
was  to  be  at  her  legitimate  age :  ^^£t  ideo  il^iSli^Severina  filiii 
teftatoris.  cui   legatum   relidum,  e(l,  die  legati  cedente  vic»         * 
funda  eft :  ad  heredem  fuum  adionem  tranfmifit :  fcilicetut  ep 
tempore  folutio  fiat^  quo  Severina,  ii  r^bus  humanis  fubtrada  noi| 
fuifiet,  vieeffimum  quintum  annum  setatis  impleflfet^"  This  di& 
tin£tton,  however,  hasbeenheld  by  foimeequityjudgesaljtogether 
without  foundation,  and  by  others  it  has  been  treated  as  too 
refined.  Lord  Keeper  fVright^  in  Tatesy.  Ftttiflaee  (Pre,  Ch» 
140)  alluding'  to.  the  diAtn£lion  in  Godolphin  and  Swihburm^ 
from  the  civil  Jaw>,  declared  it-altogether  without  foundation.^ 
XA>rd  Cowper  acknowledged,  that  it  w^  at  leaft  a  rafiQetx)en,tc 
but  he  thought  it  was  now  well  eftabliihjed.     Lord  Hardwijch 
jlikewife  faid,  it  was  originally  a  refinement }  but  in  what  di4 
that  refinement  confift?  ^t  w^s  npt-  in  holding  that  4t  (houl^. 
jiot  veft  before  the  age  of  21,  but  in  holding  ^at  it  Oipuld  veft^ 
though  the  party  ibould  not  attain  that  age :  their  opinion  beingi, 
that  it  fliould  i>ot  veil.     Then  why  flaould  we  refine  upon  a 
jefinement,  by;iJeviating  ftill  more,  and  holding  arbitrarily  that 
the  word  w^#ff,  ftanding  by  jtfelf,  does  not  import  a  condicioirf       '^ 
2  fay,  that  ftanding  by  itC^lf^rTloes  gii^iihport  condition  I  an4  ^^"^ 
k  requires  other  word9  to  ifiew^  it  was  meant  to  defer  fay* 
menu     But  ^iccordipg.  to  tjie  r^^prt  of  the  ju<lgi|nent  in  May  v. 
JFpddj  it  is  quite  the  r^rerfi^  \  thfX  ftanding  alon9  it  imports  4f 
^jf  of  payment,  andoibef  iirofd^are  neceilarjr  to  (b^w  a  con- 
-diitton.    Thatjaa  diftin^Hpiik  upon  a  vdiftinflion,  which  t>rigkr 
Jul  diftindiipo'  has  by.  feveral  great  j^idges  bfen  held  to  havr 
kma.  origiiialljr  »  jrefioeikieot.    Tt^  only  cstfes  idliided  to  M 
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Mdy  V,  Woody  are  cafes  of  real  cftate ;  beginning  with 
Borajton^s  cafe  (3  Co.  16. J  and  ending  with  Doe  v.  Lea* 
The  principle  of  them  all  is  ftated  by  Lord  Mansfield^  in 
Goodtttle  V.  IVhiihy  (l  Burr.  228),  in  a  way  that  renders 
them  perfeftly  confident  with  the  opinion  T  entertain  as  to  the 
Word  wherty  ftanding  by  itfelf,  unqualified  and  uncontrolled* 
Lord  Mansfield  there  lays  down  thefc  rules  of  conftru3ion  ; 
ift.  Wherever  the  whole  property  is  devifed  with  a  particulate 
intereft  given  out  of  it,  it  operates  by  way  of  exception  out  of 
Che  abfolute  property.  2dly.  Where  an  abfolute  property  is 
given,  and  a  particular  intereft  in  the  mean  time,  as  until  the 
devifee  (hall  come  of  age,  &c.  and  when  he  (hall  come  of  age, 
&c.  then  to  him,  &c,  the  rule  is,  that  that  (hall  not  operate  as 
ft  condition  precedent,  but  as  a  defcription  of  the  time  when 
the  remainder-man  is  to  take  in  poffeffion. — There  could  be  no 
doubt  of  the  intention  there,  every  thing  was  given  to  the 
truftees  for  the  benefit  of  the  infant.  He  was  intitlcd  ultimately 
to  have  ihe  whole.  The  reafon  of  giving  to  the  truftees  in 
the  mean  time  evidently  was,  that  he  was  not  intended  to  have 
the  pofTeflion  and  management  until  the  age  of  21.  Upon  ex- 
a£lly  the  fame  ground  was  BoraftoiC%  cafe.  It  was  not  alledged 
in  tnat  cafe,  that  thefe  were  hot  words  of  contingency  taken 
by  themfelves)  but  it  was  fa  id,  you  muft  model  thefe  unapt 
words,  fo  as  to  get  at  the  intention  from  the  whole  will.  Th^ 
'evident  intention  was  to  defer  payment  for  a  particular  pur- 
•pofe  I  as  if  he  had  calculated  how  many  years  it  would  take  to 
^ay  offhis-debts,  and  in  how  many  years  H.  Borefton  would 
attain  the  age  of  2i ;  and  if  given  to  the  executors,  with  re- 
mainder to  him  at  21  \  it  would  be  a  clear  vefted  remainder. 
The  court  approves  that  argument  of  the  counfel,  but  does 
hot  fay  that  whtn^  ftanding  by  itfelf,  would  not  have  made  a 
-condition.  So  in  Mansfield  v.  Dugard^  (i  Eq.*  Ca.  Abr, 
f  I95)  it  was  clear  the  teftator  meant  to  poftpone  the  enjojmient 
of  the  fon  for  the  fake  of  the  antecedent  benefit  of  the  wife: 
but  he  clearly  meant  a  vefted  remainder,  not  contingent, 
^whether  the  ion  (hould  take  any  benefit  at  all  in  the  eftate. 
*But  that  makes  a  very  different^  queftion  from  this,  whether, 
•where  there  is  no  precedent  eftate,  no  purpofe  whatfoever,  foe 
'Which  the  enjoyment  was  to  be  poftponcd,  you  (haH  fay  the  en- 
•joyment  only  is  to  be  poftponed. '  So  in  Doe  v.  Lea  f  3  Term 
rKep.  K.  B*  41)  the  devifee  was  intended  to  have  the  whotp 
-benefit,  but  truftees  were  interpofed  to  keep  the  management 
of  thd  eftate  until  he  "(hould  attain'  the  age  of  24,  with  a  charge 
'^mK-  of  the  rents  and  profits  to  keep  the  biiildings  tn  repailk, 
•Th^re  wflf^'areafon  for  poftponing  the  pofleiBon;  ^andjt^was^ 
evident,  nothing  but  the  enjoyment  was  intended  to  be  poft- 
poned.   It  w^s  not  a  bare  deVife  to  him  ijt^en  he  (hould  attain 
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24.  If  thofe  cafes,  therefore^  had  oceurred  as  te  ^Witii^f, 
legacies,  there  is  no  ground  to  fay  thedpcifion  ought  to  have 
been  difierenti  for  from  the  very  iame  circuHiftances  and  ex^- 
preilions  it  might  be  collected,  that  the  word  vihen  was  ufcdy. 

liot  as  a  condition,  but  merely  to  poftpone  the  enjoyment :  thai 
pofleffion  in  the  mean  time  bein^  diQx>red  of  in  another  <wayi 
It  is  impoflible  that  Lord  Alumfield  (and  there  is  Nothing  ri^ 
his  judgment  indicating  it)  could  have  CQnfidered  the  wqc^ 
wbetij  Sanding  by  itfelf,  as  other  than  a  wocd  ,of  coo^ittians 
It  is  impoffible  for  only  two  days  before,  in  G^fs  v.  N^lfinnf 
(i  Burr.  226)  having  occaiion  tofpeajc  of  legacies,  uporianoftd 
of  hand  which  he  compared  to  the  cafe  of  a  legacy,  he  &ys^ 
*'  but  if  the  time  is  annexed  to  the  fitbftance  of  the  gift,  as;i| 
legacy  if,  or  when  he  fhall  attain  21,  it  will  not  veft  before 
that  contingency  happens.'  He  coniideredtt/ifr^ii,  precifely 
the  fame  as  if. .  Levi  v.  VEjlrangt  (y)  feems  to  have  been 
confidered  a  ftrong  authority  for  holding  wben^  to  operate 
conditionally.  The  late  Lord  ChanaUor  was  (0  ftfongly  JjQ3«-  ^ 
prefTed  with  the  idea  he  had  thrown  out  at  an  e^rly  period  '\\x 
Monkboufe  v.  Hobm  (%)y  that  he  found  it  difficult  to  account 
for  it  otherwife  than  upon  the  diftiii<£tion  as  to  a  refidue^  whick 
the  late  Majler  of  the  Rolls  in  Booth  v«  Booths  acknowledged 
there  might  be.  But  it  was  hot  neceflary  to  refort  to  that,  for 
Love  v.,  IJEfirange  may  be  warranted  upon  the  principles  laid 
down  in  Goodtitle  v.  frhitlyr  It  was  not  a  fimple  unqualifi^ 
gift :  but  there  were  many  circumftances  to  ihew  that  fr,  Nafij 
was  meant  to  have  the  benefit  abfolutely,  and  that  the  enjoy* 
ment  only  was  poftponed,  the  teftator  giving  it  to  truftees  in 
the  mean  time,  and  applying  a  reafon  for  withholding  the  en- 
joyment from  this  minor,  that  be  wiibed  him  to  follow  his 

'  trade  as  a  journeyman  with  which  object  he  naturally 
thought  that  fortune  would  interfere,  and  therefore  he  poftpones 
the  enjoyment  of  it  until  the  age  of,  24;  but  he  gives  it  to 
truftees  entirely  and  abfolutely  for  the  beneiit  jpf  fr.  Najhy  to 
improve  it  for  his  benefit  \  to  transfer  the  whok  to  him  when 
he  arrives  at  that  age,  and  to  make  him  a  certain  allowance  in 
the  mean  time.  That  is  very  different  from  a  fimple  bequeft 
to  him  when  24,  for  if  that  had  been  a  legacy,  it  would  have 
been  feparated  from  the  refidue  immediately  4jpon  the  teftator's 
deaths  and  muft  have  been  paid  over  to  the  truftees  immediately ; 
and  they  would  have  managed  it  imtil  the  legatee  had  attained 
the  age  of  24*  Upon  the  whole  view >of  the  cafes,  :^nd  taking 
the  reafon  of  the  do<Sriae,  and  the  origin  of  it  into  confidera* 
tion,  there  is  no  ground  whatfoever  for  the  generality  of  the 
j)Topofition,  which  theMafter  of  the  Rolls  isreprefented  to  have 
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hiSAtofWn  in  Afo/ v.  Jf^ood.  To^tWt  prdpofitfen  the  foHowmg 
words  sire  added  ^  ftnd-not^  tn^here  he  has  m)ere)y  ufed  the  wera 
whtHj  for  the  folepiirpofe  of  poftponing  the  time  of  payment/ 
If  the  Mafter  of  the  'Kolts  meant  fo  to  qualify  his  former  propo-* 
iklon^  that  1  admi#y  and  have  no  difficulty  in  agreeing  to  it. 
But  ft  is  evident,  that  this- is  inaccurately  taken,  for  the  two 
p;airts:of  theprOpdfttion  do  not  accord.  Firft  it  is  laid  dowit 
||eneraUy»  that  it  ftequires  words  to  (hew,  when  does  operate.  , 
coiiditionally  ;  in  the  latter  pe^t  it  is  ftated,  that  if  it  appears 
^en  is  ufed  dnly  fer  poftponing  payment,  it  ihall  operate  no 
£a!rther.  Nothing  can  be  clearer  than  that.  In  this  caufe.,  there, 
lore,  I  (hould  have  determined  againift  the  plaintiffs,  if  it  ftoojl 
merely  upon  Ihe  firtt  wordp/'  the  plaintiffs  were  B.  and  <?• 
die  two  fiirvivinjg  legs^tees  who  claimed  the  legacy  of  D.  that 
died  unmarried^  and  under  2i« 

X^mittihg^  therefore,  that  a  kgacjr  given  to  a  perfon  whtn 
fhc  ihall  attain  21,  |s  generally  conditional,  and  Will  not  vefl 
before  th0  arrival*  of  that  period,  yet  the  conflru£Hon  may  be 
^aried^  fl^om  a  different  intention  appearing  upon  the  wiH. 
{a)  jf.  bequeathed  to  the  two  children  of  his  niece,  one  dock- 
are,  iec.  when  they  ffaall  attarn  2T,  to  be  equally  divided  be* 
l^centhem,  and  appointed  their  father  truflee  for  them  daring 
minority,  and  wilkd  that  in  cafe  of  the  death  of  either  of  them 
'the  furvivor  ihould  take  the  whole,  and  if  both  died  minors,  he 
gave  the  dock-fhare  to  his  niece  in  fee.     The  queftiqn  was, 
whether  the  children  took  a  veltcd  int'crefl  before  2 1  ?  And  by 
<he  Mefitr  of  the  Rolls,  *'  there  is  no  doubt  ut>on  this  point.  It 
is  perfectly  clear  what  this  tefbitor  intended  to  poffpone  was 
•^ot  the  'veiling,  but  the  poiTeffion.  He  appoints  a  truflee.    How 
iCOuW  there  be  a  truftee  for  thein  of  nothing  ?  There  are  many 
Cafes  in  which,  notwithftanding  the  word  wA^«,  the  intereft 
vefted.     In  Han/on  v.  Graham,   I  held  that  a  bequefl  in  thefe 
'^itns  may  be  fo  controlled  hy  expreflions  and  circumflances, 
Is  to  poftporie  the  pblTefSon  only,  not  the  veffing.     Of  what 
vis  the  father  truftee  during  their  minority?  1  cannot  put  any 
^ther  n^eaning  upon  thofe  words.     He  intended  to  appoint  a 
truftee  for  thefm  beneficially.    ^UieCtfee  that  this  dtict  fhare  be 
'transferred  td  the'  father  upon  th6  tmfts'of  tlie  will.*' 

^  It  muft  not  beiinderfiood  that'ihe  words,  at^  or,  if^  or,  wben^ 

t  ot  provieiedj  are  indifpenfebly  nccefTary  to  fufpcnd  the  vefting 

6f  legacies,  uhtil  the  time  limited  for  their  payment  arrives^ 

rfor  in  aH  cafes,  when  it  can -be,  colle£led  from  the  will,  that 

'ttoidireflferifer  payment  iis  blended  with  the  very  gift  of  the 

'  legi'ey,  the  legacy  will  not  veft  before  the  period  for  payment 

iof'  it  arrives,  as  in  one  among  other  infhtnces,  whtre  the  in» 

terefi  only  is  given  for  life,  and  there  is  no  gift  of  the  corput 

or  principal  to,  of  in  truft  for  the  legatees,  until  after  the  ex- 

'  pirat'^on  of  the  life-eftate,  &c. 

'    .  (a)  Branfbrom  V.  Wilkinfpn,  7  Vcf.Jun.  ^C.  4*1. 
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*-  <^)  A4  bequeathed  in  this  manner.     **  I. do  funher  give  4^ 

beqaeatliHa  my*  brothef /C  B.  tht  inUreft  cf  1^001  during  h^ 

lifef  and  from  and  after  his  decease)  I  give  t^faid  fum  of  150QA 

unto  and  among  all  and  every- the  younger  ion  and  fans,  in  cafe 

there  be- any  younger  fons^  and  all  and  every  the  daughter  an^ 

jdaughters  of  my  bsother  C*  £^  now  lawfully  begQt^en,  or  to 

ijoe  hereafter  bejgotten^  fliare  and.fhare  alike,  but  in  qafe  hf 

Ibail  have  cmly  da«ghters  lawfully  begouen,  then  only  unt^ 

and  among  'the  younger-daughter  or  daughters^  and  to  be  paid 

totheikiall  evcnraod  each  ofjtbeoi,  at  and  when  they  &a^ 

iiave  obtained  to  their  refpe(^iv«  ages  of  one-and-twenty  y^rs. 

But  my  exprefs  will  and  meaning  is,  that  no  elder  fon,  in  cafp 

there  (hall  be  .more  than  one  fon,  nor  an]/:  ft;lder  daughter,  if 

there  be  only*daitghtec$  of -my  brother  B.Aiving  at  his  deceaf^ 

fliall  have  any  part,  fhareor^jntereft  m  the  1500I,     But  ifi 

caie  allvthe  diiUren  of  my  faid  brother  C.  B.  except  one^  ekher 

ion  ondaiightec,  (hall  happen. to  die  before  their  fefpe<Sllvi5. ages 

of  twenty-one,  then  I  give  locol.  part  of  the  i5ooU  tp \fug)i 

furvivJng  only  chikl^  whether  fon  or  daughter,  and  16  .b/^  pai4 

to  him  or  her  at  their  age  of  twenty-^one/'     C  B.  had  thref^ 

children,  a  fon  and  two  ibughters,  at  the  date  ot.the  will,  a|id 

one  foh  was  born  after  the  t^ftator's  death.     Letltiay  one  of 

the  daughters,  married  and  altained  twenty-one^  but  died  be« 

fore  her  father.     The  queftion  was,  whether  LeHtia  having 

attained  twenty^  one§  but  dying  in  <  the  .lifetime  of  her  father , 

was  neverthelefs  entitled   under  JJs  will  to.  a  fliare  of  the 

1500I.  fo  as  to  tranfmit  it  to  her  huibandj  the  defendant,,  her 

reprefentative  ?•    And  by  lord  Hardsuficke^  C.  ^  I  am  (»f  opinioa 

that  fhe  is  not  entitled.     There  are  fome  obfcure^Iaufes  in  the 

will.     The  teftator.does  not  begin^  with  giving  the  1500I  to 

C.£.but  the  intereft  only;  then  follows,  item,  from  .ai^d 

after  the  disceafe  of  my  brother  C,  \B.  I,  -giv*  the  faid  fum,  of 

1500!.  &c.     Now  if  there  had  been  no^hiAg  faid  of  the  inter<^ 

before  in  the  will,  and  the-. daufe  had  begiui   with,  fr^m  and 

after  the  dece^e  of  G>  B^  &c.  there  could  h^ve  been  no  doiibt, 

but  the  vetting  muft  have  been  after  the  .&t}ier's  deatbi  for  the 

payment  id^  annexed  to  the  ^fubftanoe  of  the  legacy  which  i$ 

CbSery'sc&ieii'T.  Ventr.  £42;'.   It  is   plaiii   in  this  cafe«  tba( 

nothing-  is  given  in  the  pri^^pal  film  of  i50ol.  to^the  children^ 

.  till  after  the  death  of*  the  father,- and  that  it'is.nol  ta  take  place 

till  then  in' point  of  vetting,  a^  well  as  in  pqint  of  pay.meift« 

■f'  And  to  be  paid  to  them  2AI  at  and  when  they  Qiall  have  at- 

^ined'to  their  refpedive  Hges  of  twenty-one  yearsZ-^^Not  in* 

tended  tamake  it  abfolutely  payable  at  .twVlMy-^Qiie^but  only 

to  rettraih'the  devifees  frona  jreceiving  it  tilbtwenty-one^^if 

/b)    Billihgfley  v.  WIIU,  ^$  Atk*  -tt^.     See  alfo  Brogfave  v. 
Winder,    s  Vcf.  Jun.  CC.  ^a4«  eri»i;«  Shon  <Vi>  Sltoo,  iir/f4. 
«VaQ /9.:Clai^,  in/ram  SUQi^^io*  ni^  BqaMmontf  infrfy^9f*^,f.* 

M4* 
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they  furvived  the  father^  and  (hould  be  infants  at  the  time  of" 
his  death.  It  has  been  contended  on  the  part  of  thedefendants^ 
that  this  claqfe  meant  to  give  it  to  any  fons  or  daughters  who 
Ihould  attain  the  age  of  twenty-one  at  aay  time.  It  is  maniifeft 
to  me  that  this  relates  to  younger  fons  and  younger  daugbterf 
'who  (hall  be  living  after  the  deceafe.  of  the  father  C  B.  for  at 
the  time  of  the  reftator  making  his  will,  C.  B>  hid  only  one 
ion  arid  two  daughters,  the  teftator  coniidered  no  doubt,  both 
the  daughters  as  younger  children,  whether  in  h£i  fo  or  not : 
for  this  court  too  confider^  them  as  fuch,  though  in  point  of 
age  the  daughters  are  older  than  the  fons.  The  words  ^*  but 
in  cafe  he  ihould  have  only  daughters,"  cannot  poffibly  refer 
to  the  time  of  making  the  will,  for  the  brother  bad  a  fon  as 
well  as  daughters  living  at  that  tiide,  they  therefc^re  pvuft  refer 
to  fome  furure  time,  that  if  he  Ihould  bereafi^hzve  only  daugh- 
ters, ^  then  to  the  younger  daughter  or  daughter^,  &c.'  The 
queftion  is,  what  wilt  be  that  future  time?  It  muft  naturally 
be  the  time  the  teftator  mentions  at  the  beginning  of  his  will, 
the  death  of  C  B.  The  words,  <  when  they  (hall  have  at- 
tained their  refpe£live  age  pf  twenty«one  years,*  are  not  pre- 
tended to  relate  to  the  time  of  vefting,  becaufe  the  father  was 
to  enjoy  the  intereft  of  the  X500l.  during  his  life.  ^  But  my 
exprefs  will  and  meaning  is,  that  no  elder  fon  ihall  have  any 
part,  (hare  or  intereft  in  the  1500I/  What  is  the  effed  of 
thefe  words  ^  Why,  plainly  to  defcribe  further  the  perfons 
who  were  to  take  the  benefit  of  this  legacy.  ^  Nor  any  elder 
daughter,. if  there  be  only  daughters  of  my  brother  C.  B.  living 
at  hi$  deceale,  fiiall  have  any  (bare,  &c.  in  the  15001/  What 
do  the  words  iiving  at  his  deaafi  refer  to  ?  Undoubtedly  to 
both  members  of  the  fentence,  and  is  a  further  defcription,  vi-> 
delicet,  that  (hould  there  be  fuch  fons,  or  fuch  daughters,  be 
they  one  or  the  other,  who  Ihould  b^  living  at  the  time  <>f 
C  B.  the  Other's  decfeaie.  Thefe  words  are  not  only  defcrip- 
tiveof  the  child  excluded,  but  likewife  of  the  children  who 
are  to  take.  All  the  (bns  and  daughters  living  at  the  time  of 
his  deceafe,  falling  in  with  the  Intention  of  the  teftator^  upon 
the  preceding  part  of  the  bequeft,  the  vefiing  at  the  time  afbis 
brother's  deceafe.  It  has  been  faid,  this  muft.be  con(tdered  as 
vefting  at  the  death  of  the^teftatpr,  in  thpfe  children  Who  were 
born  before  the  teftator's  death,  and  the  child  born  afterwards, 
but  divefting  again,  when  either  of  them  die  before  the  age  of 
twenty rojtes  there  is  no  pretence  for  this,  nor  will  the  wo^s 
'  admit  of  fuch  4  conftrui^ion.  It  has  been  faid  too,  that  the 
moft  liberal  conftrudion  ousht  to  be  made  in  the  cafe  of  por-> 
tions*  I  do  agree  in  thpfe  tates,  where  a  father  is. making  a  pro^ 
vifion  forcbildren^  which  \%  called  a  debt  of  nature^  the  cpart 
vrill  ftrain  i^n  their  fiivour ;  but  that  is  not  the  prefeot  cafe,  for 
it  is  the  bequeit  of  ^  colUterM  relation,  and  is  a  mere  bovmly 
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only.  Upon' the  latter  claufe,  *  but  in  cafe  all  the  children  of 
mj  {aid. brother  C.  B.  &c/  It  has  been  faid,  that  as  this  i» 
not  reftrained  to  hi»  furviving  the  Gither,  it  ought  to  zStA  t)ic 
tronftrudionof  the  other  parts  of  the  will,  fiut  as  this  is  a  con-* 
tin^iency  which  has  not  happened,  for  there  are  two  fons.  and 
a  daughter  living,  I  fliall  not  extend  it  fo  far  ias  to  alFe^l  any 
other  preceding  claufe.  And  if  the  firft  words  are  Co  have  the 
conftru&ion  i  have  already  mentioned,  even  if  that  one  child 
had  died  before  his  age  of  twenty-one,  he  could  not  have  been 
-entitled.  .  Upon  the  whole  I  am  of  opinion^  that  allthe  fub^ 
fequent  words,  muft  relate  to-  the  preceding ;  ^  from  and  after 
jdie  deceafe'  of  the  teftatbr*s  brother  C.  B.** 

{c)  B.  devifed  his  refidaary  eftate  to  his  executors  in  tnift  to 
place  out  at  intereft^  and  then  proceeded  thus.  '^  And  I  will 
that  the  intereft  money  and  the  rents  of  my  houfes,  lands  or  te* 
nementSy  which  m^  executors  (ball  receive,  be  like  wife  placed' 
out  at  intereft,  except  only  if  it  happen  that  my  daughter  fur- 
vive  her  huiband,  for  then  my  will  is  that  my  faid  truftees  pay 
to  her  every  year  during  her  life,  all  the  intereft  of  the  refidue 
and  remainder  of  iny  eibte  and  of  the  increafe  thereof^  by  in- 
tereft, rentSy  or  otherwife  ;  and  that  after  her  deceafe  they  di- 
vide equally  among  her  ifTue  all  the  faid  reftand  remainder  of 
my  eftate,  and  the  increafe  thereof,  but  that  diviflon  to  be  only 
when  the  youngeftof  them  (ball  be  twenty-one  years  old  ;  and 
if  any  of  them  be  then  dead  and  hath  left  a  lawful  iftue»  then 
my  will  is  that  the  guardian  of  that  lawful  ifTue  may  receive 
its  ftiare.  But  if  my  daughter  happen  to  die  without  any  child, 
or  the  youngeft  of  them  .{hould  not  arrive  at  twenty-one  years* 
and  none  of  them  fliall  have  left  lawful  ifltiey  then  my  will  is, 
that  the  remainder  of  my  eftate  and  the  increafe  thereof  be  di* 
vided  into  four  equal  parts,  whereof  I  give,  &c/*  At  the 
date  of  the  will  and  at  the  teftator's  death,  his  daughter  M.  A^  E. 
had  ifTue  by  L.  her  hufl>and,  a  daughter  about  fix  years  old, 
named  >/.  M,  to  whom  the  teftator  was  godfather,  and  who 
afterwards  intermarried  with  C.  and  after  attaining  twenty- 
one,  died  in  the  lifetime  of  L.  leaving  four  children  who  died 
infants,  all  of  whom  with  their  mother  J*  M*  died  before 
M.  A.  E.  but  7.  the  laft  furviving  child  did  not  die  till  after 
the  death  of  L.  the  huft}and  of  J/..  A*  E*  M.  A.  E.  having 
fiirvtved  her  huftmnd,  became  entitled  to  the  intereft  of  the  re- 
fidue, &c.  for  life;  and  after  her  death,  the  queftion  was, 
whether  the  reprefentative  of  7-  who  alfo  repreiented  A.  M. 
was  entitled  to  the  refsdue,  or  the  donees  in  the  will  who 
claimed  it  as  M»  A.  £.  left  no  child  living  at  her  death  ?  And 
lord  Bathurjij  C.  decreed,  that  according  to  the.  true  conftruc* 
(ion  of  the  will,  the  devife  over  had  taken  efFe£l,  and  he  ordered 
(he  property  to  be  divided  among  the  donees  accordingly ;  but 

(c)  Liege ,<y,  ThlckneiTt;  7Bro,  Pari.  Ca.  aaj. 


this  decree  being  unferisfaftpry  to  the  reprcfentattvc  <rf  J^  and 
yj.  At.  heappealed  ta  the  Houfe  of  Lords,  infifting  that  the 
irtefidur  veiled  aMblutelyih  ,//.  ^.  upon  iier  arrival  at  twenty- 
one,  fubjefl^to  her  mother's  right  to  receive  the  produce  for 
jife«  But  it  was  urged  by  the  refpoadents  'in  fupport  of  .the 
deer^f  with  whom  the  opinion  of  the  Jotds  corndided,  ^^  that 
it  appeared  to  be  the  manifeft  intentibn  of  the  teftator  to  be  col- 
lected from  the  whole  tenor  of  his  will)  that  all  the  liiuitations 
of  the  beneficial  intereft  in  the  refidue  of  his  eftate  (hould  be 
iifntingent^  and  that  no  perfon  Ibould  take  any  tranfmtflibte 
fliare  of  it,  before  bis  or  her  right  of  enjoyment  in  pofieffioii 
took  place.  He  meant  iirft  to*  provide  for  his  daughter  upon 
the  contingency  of  her  furvivfng  her  huiband,  and  afterwards 
for/uch  if  her  tjfue  as  JhouUbe  living  at  her  deathy  and  if  there 
fhould  be  none,  then  for  fuch  of  his  relationsas  were  named  in 
bis  will,  or  their  ifiue  as  Ihould  be  then  living; .  He  did  not  in 
any  of  the  claufes  in  his  will,  make  ufe  of  the  w^rds  executors 
or  adminiftrators,  or  any  other  words  which  denoted  a  legstl 
reprefcntation,  or  a  tranifiniffion  of  a  vefted  legacy ;  but  always 
iifed  words  of  fubflitution,  ifitroducing  the  ifliie  in  the  place 
of  the  deceafed  parent,  it\d  one  donee  or  fet  oif  donees  in  the 
room  of  another ;  and  the  intention  was  not  contrary  to  the 
rule  of  law,  as  the  legacy  mull  veft  on  the  death  of  a  perfon 
then  in  being.  That  the  words  '  if  my  daughter  happfen  to 
die  without  any  child,*  which  introduced  the  bequeft  over» 
could  not  mean  if  (he  happened  to  die  without  ever  having' baid 
any  child,  for  that  event  he  knew  could  not  take  place,  fhe 
having  a  child  living  at  the  time  he  made  his  will,  knd  it  would 
be  abfurd  to  fuppofe,  that  the  teftator  intended  to  devife  over 
his  eftate  upon  a'  contingency  which  he  knew  could  not  hap^ 
pen.  The  words  muft  therefore  mean  if  my  daughter  die 
without  any  child  living  at  her  death,  '  If  the  refidue  of  the 
teftator's  eftate  immediately  vefted  in  the  child  of^  J.  E, 
then  born,  fubje6l  to  her  life-intereft,  it  would  make  the  gifi^ 
over  to  the  feveral  donees  nugatory  in  its  creation,  but  that  he 
mtzntfuch  ifltie  of  a  deceafed  child  of  his  daughter  (hould  take 
a^'&ouldbelivirtg  at  her  death,  appeared  by  his  di'reAin^  that 
the  ^a<7r^//tf «  of  Aich  iffue,  if  underage,  fhould  receive  its  ware. 
:  If  any  thing  vefted  in  J*  M.  it  muft  have  vefted  in  her  imme- 
diately upon  her  father's  death  as  a  remainder  expedlant  upon 
her  mother's  death  ;  but  at  the  time  when  J.  M.  died,  her 
father  being  then  alive,  nothing  had  vefted  in  her  mtother,  and 
coftfequenti/  rK>thing  could  have-  vefted  in  her  daagbter,  it 
being  abfurd  to  -fay  that  the  remainder  vefted  before  the  par-, 
Ucular  eftate.  Arid  if  J,  M.  or  any  other  child  of  M.  A.  E. 
had  taken  a  vefted  intereft,  it  would  have  been  tranfmiffible  to 
their. perfonalreprefentatives  if  they  died  before  her,  and  would 
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not  have  gone  to  their  ifliiet  which  would  have  beenplaiDi/ 
contrary  to  the  teftator's  intention.  That  in  the  prefi^t  cafe 
there  wa^  no  Jubftantive  gift  to  make  it  ^  legacy .  immediatelj 
ve/iedj  thoQgh  payable  at  a  future  time,  liut  the  gift  and  the 
time  of  payment  were  after  the  death  of  A>f.  A^  E. ;  both  comi* 
menced  together,  and  the  time  of  the  gift,  and  of  the  payinenc 
or  divifion,  were  the  fame.  Laftly,  that  the  bequeft  being  to 
all  the  children  and  ail  the  ifliie  of  any  deceafed  cbildreA  of 
jl/.  yi.  £,  the  qunntum  of  the  legacy  of  each  child  or  grand* 
child's  fhare  could  not  be  afcertatned  until  thedeath  of  M.  A.E% 
and  therefore  could  not  be  a  proper  object  cf^  or  any  confi«r 

•  deration  for  a  fettlement;  nor  was  it  given  'by.  the  will  as  a 
.  fortune  or  provijiony  but  only  as  a  general  legacy^,  coniequentljr 
not  within  the  reafon  of  thofe  cafes  in  which  portions  or  for- 
tunes provided  by  fettlements  have  been  held  to'  be  vefled  and 
tranfmiffibie  interefts,  before  the  time  of  raifing  them."  And 
the  decree  was  affirmed.  : 

[d)  C.  bequeathed  to  R.  E.  the  dividends  which  (hould  bc^ 
come  due  after  her  deceafe  upon  500I.  three-per-ceilt  bank  an* 
nuities,  until  he  fbould  arrive  at  the  full  age  of  thirty-two 
ipears,  at  which  time  flie  di reeled  her  executors  to  transfer  ti» 
nim  the  principal  fum  of  500I.  of  her  three  per  cent,  antuiitiea^ 
for  his  own  ufe.     R,  £•  died  under  the  age  of  thirty-two,  and 

>  the  queftion  was,  whether  his  perfonal  reprefentatiVes,  orth# 
/efiduary  legatee  of  the  teftatrix  were  entitled  to  the  legacy, 
vhich  depended  upon  this,  whether  R.  E»  took  a  veiled  in* 
-Cereft  in  it  before  thiny-*two  ?  It  was  infifted  for  the  refiduary 
legatee,  that  there  was  no  gift  of  the  principal  to  R.  E.  bat 
jn  the  direction  to  transfer  at  a  time  which  never  arrived,  and 
that  the  difference  was  between  a  gi^t  of  the  corpus^  taking  it 
out  of  the  refidue,  and  a  gift  of  the  dividends  only,  the  fuild 
being  to  be  taken  out  at  a  future  period  ;  and  by  the  lord  t^hnn. 
iellor^  *<  I  have  read  over  the  will,  and  have  looked  into  the 
cafes,  and  am  confirmed  in  my  opinion.  Upon  the  cafes' 4t 
apears,  that  dividends  are  always  a  difiinfl  fubjed  of  legacy* 
Jn  this  cafe,  there  is  no  gift  but  in  the  diredlion  for  payment ; 
and  the  diredion  for  payment  attaches  only  upon  a  perfon  of 
the  age  of  thirty-two.  Therefore  he  does  not  fall  within  the 
idefcriptipn;  *  I^  all  the  other  cafes,  the  thing  is  given,  and 
the  profit  of-the  thing  is  given."  The  decree  was  in  favour  of 
fhe  refiji^ary  legatee. 

(ty  £.  bequeathed  to  his.  wife  B.  the  interejl  and  dividends  qf 
^ool.  foijr  per  cent,  bank  annuities  for  life,  which  500ol.  he 
jdireSsd  ihould  be  continued  in  the  fame  ftock^  and  then  be  , 

{d)  Batsford  v.  Kebbell,  %  Vef.  Jun.  CC.  363.       (/)  Reevesjv. 
^rylner,  4  Vef;  Jun.  CC.  69a,      - 
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ibared  equally  among  his  children  then  living.     He  alfo  gave ' 
his  wife  a  leafehold  houfe  and>preroifes  in  his  pofieffion  in  the 
pariih  of,  &c.  for  life,  and  then  to  be  let  to  the  beft  advantage 
during  the   time   of  the   leafe  to  come,  and  the  net  produce 
thereof  to  be  equallv  placed  in  the  flocks  for  the  benefit  of  his 
children  that  ihoula  be  then  livings  equally.     Upon  a  queftlon 
nrhether  the  beqoefis  to  the  children  of  B*  were  vefted  at  the 
teftator's  death,  or  were  contingent  during  B  's  life,  it  was 
^determined9  that  according  to  the  true  conftrudion  of  the  will» 
the  legacies  were  contingent  during    5.*s   exiftence.     The 
jwords  then  AWti^,  being  grammaticatly  applicable  tOvB/sdeatb, 
iSind  not  to  that  of  the  te&tor. 
^^  There  is  a  cafe  indeed  of  very  high  authority  (being  deter* 
,  /  jnined  upon  an  appeal  to  the  Houfe  of  Lords)  which  tiuis  been 
I     coniidered  difficult  to  be  reconciled  with  the  principle  of  the 
/     xafes  i^lating  to  the  non-vefting  of  legacies  before  the  time  ap* 
{      pointed  for  their  pavment,  when  the  gift  and  the  direflion  of 
\     ^yment  were  the  fame.     The  cafe  alluded  to  was'  in  fubftance 
V  ^as  follows : — 
V  ♦  {/)  J>  bequeathed  to  truftecs  who  were  his  executors  his  re^ 
4>duary  eftate,  and  then  proceeded,  **  in  truft  to  fell,  difpofi^ 
^and  improve  to  the    beft  advantage,  as   in  the   judgments 
^and  difcretion  of  them  and  the  furvivor  of  them,  and  the  exa- 
teCUtois^and  adminiftrators  of  fuch  furvivor,  whereunto  for  gain 
,orlofs  the  fame  is  hereby  wholly  referred,  until  JV.  N.,of,  ^c. 
..Jhall  attain  bis-  age  of  twenty-four  yean  :   It  being  my  defire^ 
that  he  (ball  be  employed  wholly  in  his  trade,  either  as  an  ap- 
prentice according  to  his  prefent  indentures,  or  as  a  journeyman 
until  his  (aid  age,  upon  truft  in  niyfaid  loving  friends  repofed, 
and  from  the  age  of  twent)'-one  years  of  the  laid  TV.  N.  out  of 
^  the  faid  r^fidue  to  pay  him  an  annuity  of  lol.  yearly  until  his 
.  ?«ge  of  twenty-four  years,  and  from  thenceforth  in  truft  for  him 
the  &id  fV.  N.  his  executors,  adminiftrators  and  aiBgns,  and 
the  accounts  of  the  (aid  refidue  to  be  given  by  my  fiid  truftees^ 
to  be  binding  and  concluiive  to  him,  without  exception^  or  anv- 
queftion  at  all  to  be  made  by  him  or  them  therefore."     fV,  Jv» 
.  attained  twenty-one,  but  died  before  twenty-four,  inteftate  and 
unmarried..    I'he  next  of  kin  of  the  teftator  commenced  a  fuit 
for  .the  refidue,  infifting  that  as  fV.  N.  died  under  the  age  of 
twenty.four,  the  refxdue  did  not  yeft  in  him,  but  belonged  to 
them.     On  the  contrary,  the  next  of  kin  of  fV.  N.  infilted  on 
tli^  reverfe,  in  whofe  favour  lord  Kingy  C.  pronounced  a  de* 
cree,  and  from  which  the  teftator's  next  of  kin  appealed,  al-* 
jjedging,  that  by  the  teftator's  will  i|t  appeared  he  never  ii)- 
^nded  that  fV.  N.  ftiould  be  entitled  to  any  advantage  by  the 

'  (/)  tovc  «r.  L*Eftrange,  3  Bro.  Pjirl.  Ca,  337J. 
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bequeft  oF  the  re^dae,  except  to  the  provtHon  of  loL  a-year  -. 
until  his  age  of  twenty «four,  and  that  the  right  of  property  in^ 
facb  refldue  was  not  to  veil  in  him  until  that  tia&«     And  as. 
W.  N.  died  before  he  attained  that  age  and  before  any  title  to., 
the  reTiduary  eftate  vefted  in  him,  the  beaefit  pf  the  devife, 
could  not  belong  to  his  reprefentatives^  but  ought  to  he  con- 
ftdered  as  a  lap(ed  leg;^cy,  and  undifpofed  of  by  the  will,  and 
coniequently  belonged,  to  the  appellants  as  the  teflator's  next . 
of  kin^  and  as  not  being  given  from  them  by  his  will.     On  the 
other  (ide  it  waS' contended,  that  the  bequ^ft  of  the  refidue  of 
the  teftator's  perfonal.  eftate^  was  ^bfolute  and  unconditipn^^ 
and  die  truft  being  declared  for  Jf^.  N.  in  the  manner  mtn-- 
tipned  in  the  will^  the  equitable  right  to  fuch  refidue  ve(te4 
in  him  ipimediately  upon  the  teftator's  death.     And  though  he 
died  be£ore  he  attained  twenty-four,  fuch  right  was  tranfmif^ 
fible  to  his  proper  reprefentatiyes,  ^theage  pf  twenty-four  being* 
spentioned,  not  to  prevent  the  right  ^om  veiling  in  fF.  fvi 
before  that  age,  but  to  dire^  thie  trufteestas  to  the  time  of 
paying  it  to  him.     That  there  was  no  material,  difference  be- 
tween a  money  legacy  given  to  one  abfolutqly  odt  of , perfonal 
eftate,  to  be  paid ata  future  day,  (where  it  has  always  been 
held  that  fuch  a  legacy  became  vefted,  and  would  belong  to  the 
proper  reprefentattve  of  the  legatee,   aUhough  fuch.  leg^tea 
ihould  die  before  the  day  of  payment),  and  the  prefent  bequeft 
of  the  refidue  to  the  executors  upon  the  truft  before  mentioned^ 
and  therefore  it  was  hoped,  that  as  the  decree  wa«  juft,  ,and  ac-^ 
cording  to  the  rules  of  equity,  it  would  be  affirmed,  and  the  ap-« 
peal  difmiiTed.     The  decree  was  accordingly  aiErmed.  .^ 

In  {g)  Monkhouff  v.  H^lme^  lord  Loughborough  expreflied  his 
inability  to  account  for  the  principle  of  the  decifion  in  the  lal^ 
cafe,  unleis  it  were  to  be  referred  to  its  being  a  refidue^  as  th^ 
words  were  dearly  annexed  to  the  gift^  his  lordihip  obfervins 
that  a  different  determination  might  have  been  expe^ed,  ifri^ 
had  been  the  cafe  of  a  general  legacy.  But  Sir  William  Grans^ 
Mafter ^the  RoUs^  in  Matron  v.  Graham  {h)^  thqughtit  w^| 
unneceflary  to  refort  to  the  gift  being  a  refidue^  to  account-^fo^ 
the  judgment,  as  it  might  be  fupported  by  the  circumftanaes  of^ 
the  cafe.  .  -> 

,Adiftin£lioA  muft  be  made,  even  when  the  .gift  q£' the  1^ 
gacy,  and  the  time  of  payment  are  diftinfi,  between  the  c^i^ 
where  the  period  of  payment  is  certain,  as  when  the  I^ajt^e 
ihall  attain  twenty-one,  and  thofe  when  fuch  period  is.coupl^^ 
with  a  contingency,  as  upon  the  marriage  or  taking  bol/ofdirL 
Ice.  of  the  legatee  {i)^  .  J[n  the  latter  c^fe^t,  tile.  If  g^cy  vi(i^ 

{f)  I  Bro.  CC.  300/       (*)  Vide,  opinion  Fully  dated /x/^rtf,  p.  i6f, 
alio  Booth  <i;.  Booth,  ui/r^.  <>)  Swinb.  f^t^kfj^  17.  p.  a^?.  a99« 
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k  not  vefl  before  the  contingent  ^vent  takes  place.  The  du 
I  flindion  is  founded  in  this  rfeaibn.  In  the  former  cafes  it  is 
\  inferred,  that  Jby-  poftponing  pafment  of  the  le^cy  until  the 

1  arrival  of  the  legatee  at  twenty-one,  the  teftator  did  fo  in  con- 
fideratioh  only  of  the  legatee's  unfitnefs  to  manage  his  affatrr 
prior  to  that  period*     fiut  in  the  latter^  the  occafion  upon 
I  which  the  legacy  is  direded  to  be  paid,  is  prefumfed  to  have 
I  been  the  mative^  and  therefore  of  the  vtrf  iffiru'e  of  the  bequeft. 
^"""(i)  A*  bequeathed  in  thefe  words,  ^*  I.devife  to  my  daughter 
E.  H.  the  fum  of  2qoK  to  be  paid  to  her  at  the  time  of  her 
marriage,  or  within  three  months  after,*  provided  ihe  marry 
with  the  approbation  of  my  two  ions  l^«  and  &.  or  the  fur* 
vivor  of  them,  and  my  will  is  that   my  faid  daughter  fhall 
yearly  receive  and  be  paid  until  fuch.time  as  ihe  iball  marry^ 
thefum  of  ill.  freeahdclear  of  all  taxes  and  impodtions  what- 
foever,"  which  200).   and    lai.    were  charged  upon  a  leafe- 
hold  eftate  given  to  his  two  fons.     £.  H.  ^laving  attained 
twenty-one  died  unmarried,  and   the  queftion  was,  whether 
E*  H.  took  fucba  vefted  intereft  in  the  legacy  as  was  tranfmiC- 
Itble  to  her  adminiftrator  ?     Lord  Hardwickej  C.  /^  I   am  of 
opinion  this  was  not  a  vefted  legacy^  in  the  common  cafes^  of 
legades  to  be  paid  at  the  age  bf  twenty-one,  there  is.  a  cer^* 
tain  time  fixed^  not  to  the  thing  itfelf,  but  to  the  execution  of 
it,  and  the  time  being  fo  fixed,  muft  neceiTarily  come ;  buc 
wheii  the  time  annexed  to  the  payment  is  merely  eventual, 
s^iidmay  or  majr  not  come,  and  thb  perfon  dies  before  thecoiw 
tingency  happens,  I  can  find  no  inftance  in  this  court,  where 
it  bi^  been  heldy  that  the  legacy  at  all  events  ihould  be  paid. 
The  rule  as  to  the  vefting  is  founded  upon  another  -rule,  f^- 
fum  ift  fuod  cerium  reddi  potejl^  and  it  is  plain  that  the  teftator 
did  not  regard  the  point  of  time,  but  the  fa&  that  was  to  hap« 
pen,  the  marriagey  which  makes  it  a  legacy  on  a  condition^ 
And  cannot  be  demanded  till  the  condition  be  fatisfied.^    It  has 
peen  argued  by  the  Attorney-General,  that  this  bequeft  doeis 
ibot differ  from  a  legacy  given  to^^paid at twenty-cnsy  y^^ich 
iefts  immediately,  and  the  time  of^  payment  only  ispoftponed, 
fiut  it  has  always  been  held,  with  regard  to  fuch  a  limitation 
•f  payment  at  twenty-one,  that  it  is  debitum  in  prefenti,  foL. 
^ndum  infuturoy  and  the  payment  pidftponed  merely  oi>  account 
^f  the  legatee's  le»l  incapacity  of  managing  his  own  aflair^, 
till  that  age,  and  this  has  been  theeftablifhed  rule  of -this  court 
tver  fioce  Clobefy^s  cafe,- 2  Vehtris  342.  In  the  Digf^flilx  35. 
fit.    i;  lex  75.  Oe inmtithnih&Sj  &C.,iC   is  held    that  dits-in* 
fertulj'eindittgneftt  tH-tefiamenta'/aikj  aKid  tfa^ie  are  the'^wonfc 
•f  the  text  and  not  of  the  commentator^  fo  that  a  time  abfo- 
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lately  uncxftaih  is  put  on  the  £iine  footing  as  a  coitdition  ;  buc: 
asttlie  civil  law  is  no  further  of  authority  than  as  it  has  been  re« 
ceived  in  England^  let  us.fec  what  our  own  authors  (ay.  Stoif^ 
hirn^  pt.  4.  fed.  17*  p.  267.  dd  edition j  makes  a  difference 
between  a  certain  and  an  uncertain  time)  and  lays  it  dowii^ 
that  if  a  legacy  is  eiven  to  be  paid  at  tHe  day  of  marriage,  and 
the  legatee^  dies  betore^the  legacy  is  lofir.  God.  Orp,  L4g.  452; 
is  to  the  fame  efFeS»     It  has  been  iniifted  that- the  teftator^giv*^ 
tn^  izL  per  atmum,  to  E*  if.;  till  the  contingency  of  her  ttiar^ 
triage,  is  in  the  nature  of  intere^fortbe  200I.  and  tbar  from 
thence  it  appears  to  be  his  intention^  that  the  legacy  fliould  visft  in 
the  mean  time«     But  whenever  this  dodirine  has  been  ail<]MAred^ 
the  payment  of  the   principal  has  been  certain,  and  fd'  iiot 
fimilar  to  the  .prefent  cafe,  becaufe  here  this  is  not  meant  as 
inteneft,  for  it  is  an  annuity  of  12L  charged  upo^ahd  ifluing 
oat  of  an  eftate.     The  feoond  point  is  very  ftrong  againft  the 
tranfmiffihlenefs,  which  is  her  marrying  with  the  confent  of 
her  two  brothers,  and  fhews  plainly  the  teftator  intended  ^ 
conditioh  precedent,  that  if  ihe  married  ibe  was  to  have  200U 
for  her  portion,  but  if  ihe  died  before^  th^re  was  no  occafioii 
to  have  it  xaifed  for  the  benefit  of  a  ftranger.     It  is  true  indeed 
as  there  is  no  devi&  over,  the  claufe  of  conient  might  be  aiAf 
in  terrorenL,  but  in  all  cafes  where  the  condition  of  marryii^ 
is  annexed,  itis  neceiETary  that  the  conc|ition,  as  to  the  ihafryi* 
ing  at  ieaft,  ihould  be  performed,  though  fl^e  is  not  obliged  to 
marry  with  confent.     I  am  the.  more  iatisfied,  becaufe  it  ap« 
pears  to  be  the  intention  of  the  teftator  that  this  aooL  (hould 
e  in  the  nature  of  a  marriage  portion,  for  he  has  taken  it  ouk 
faleafeholdeftate,  and  if  ihe  did  not  marry^  it  was  manifefrly 
his  defign  that  it  ihould  fink  in  that  eftate  for  the  benefit  of 
his  fons:  therefore  Lthink  this  bequeft  isto  be  confidered  9i 
ja  condition  precedent,  whith  not  being  perforhied,  the  legacy 
liever  vefted,  and  confequently  theadminiftrator  can  make  n^ 
title  to  it/' 

(/}  J3.  bequeathed  in  this  manner.  '^  I  give  and  bequeath 
the  fum  of  15C0I.  unto  my  grand-daughter  A*  E.  the  daughter 
of  my  Ton  J.  £«  to  be  at  her  difpofal,  purfuant  to  the  requeft 
of  pny  faidiate  deceafed  daughter  E.  D.  in  cafe  (he  marry  with 
thexrohfentand  approbation  of  my  faid  fon  J.  E.  and  his  wife,^ 
andincafeof  their  deaths  before  that  time,  then  with  the  co»^ 
fent  and  approbation  of  their  truftees,  and  not  otherwifi?,^  ^ 
jI.  £•  died  at  the  age  of  fourteen  and  unmarried;  and, the  queAioft  * 
was,  whether  the  legacy  vefted  in  A.  E.  and  her  reprefenta^ 
tive  was  entitled  to  it  f  And  by  lord  Hardwicke^  C.  ^"^  The 
fenerad  queftion  is,  whether  it  was  a  vefted  legncy  in  A^  £0 

(0  £l<on  nr^  Blton, ,  3  Atk.  504.^ 
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nt  the  timeof  her  death  ?  and  that  will  depend  upon  the  con^ 
firu£tion  of.  the  will,  and  the  authorities  of  this  court.  As  to 
the  claufe  in  a  former  part  of  the  will  in  which  the  teftator 

tave  loool.  to  J.  £•  at  twenty-one  or  marriage,  which  ihould 
rft  happen,  I  (hall  conflder  it  afterwards.  It  has  been  in- 
lifted  for  the  plaintiff  (her  reprcfentative)  that  the  legacy 
vefted  in  >/.  E.  immediately  upon  the  death  of  the  teftator, 
aod  therefore,  notwithftandnig  (he  is  dead  unmarried,  that  he, 
as  her  reprefeAUtive  is  intitled  to  it,  and  that  the  whole  of 
this  is  a  condition  fubfequent,  and  her  dying  before  marriage, 
being  the  z,&  ot  God,  does  not  defeat  the  legacy.  But  I  deny 
thjs  abfolutely,  and  hold  it  to  be  a  condition  precedent,  though 
whether  a  condition  precedent  or  fubfequent,  it  makes  no  dif- 
ference, but  that  this  is  a  condition  precedent,  appears  from  the 
w.ords,  for  whether  a  teftator  fays,  in  cafe  fhe  marries  I  give,, 
or  I  give  in  cafe  (be  marries,  it  makes  no  difference,  but  in 
both  cafes,  it  is  annexed  to  they2<^^7;icf  of  the  devife.  The 
yrords,  to  be  at  her  difpofal^  do  not  vary  the  cafe,  for  whoever 
gives  a  legacy,  gives  it  to  be  at  the  difpofal  of  the  legatee,  and 
thofe- words  cannot  be  feparated  from  the  words,  I  give  >  it  is. 
plain,  therefore,  upon  the  words,  that  it  is  a  condition  pre- 
<;edent,  and  dependent  upon  the  marriage.  Suppofe  this  young 
lady  had  immediately  on  the  death  of  her  grandfather,  brought 
a  bill  for  the  legacy,  the  court  could  not  have  decreed  it,  ibr 
jbe  time  is  annexed  to  the  Jubftana.of  the  legacy^  and  therefore* 
is  flronger  than  the  cafe  of  Atkins  v.  Hiccocks  \rn)j  which  was 
annexed  to  the  payment  only,  and  is  called  by  the  civil  law, 
execution  of  the  legacy^  and  in  this  refpeft  I  govern  myfelf  -M 
good  deal  by  the  qxfe  of  Garbut  v.  Hilton^  at  the  Ralls  ( i  Atk. 
381).  It  has  be.eni.  faid  by  the  attorney  general,  it  is  very 
ioiprobable  thai  the  grandfather  would  make  fuch  a  difpofitioii.' 
^s  might  Jccep  4t  poflibly  in  fufpenfe  during  the  whole  life  of 
thegrandrd^ugbter.  Could  ihe  have  had  the  int^reft  if  fhe  had^ 
brought  her  bill  ?  Certainly  fhe  could  not,  for  where  interefl: 
^.  not  given  by  a  grandfather  (he  is  not  intitled  to  it ;  contra 
where  a  legacy  is  given  by  a  father,  becaufe  if  he  do  not  pro- 
vide maintenance,  the  court  will  give  intereft  in  lieu  c^*  it, 
though  the  legacy  bQ  payable  at  a  future  day.  The  civil  law 
does  oot  ma^e  any  difference  whether  the  conditbn  is  pre- 
cedent or  fubfeffuent,  for  there  any  reflraint  of  marriage  is 
Void,  but-thei)  this  court  and  the  civil  law  do  both  require  .the 
ffl^um,ol  themp^rriage  fhould^  be  performed.  Whether  It  is 
la)(et>  in  t,he  fenfe  of  a  condition,  or  in  the  fenfe  and  meaning 
pf  ^  tim.Q  of  paysnent,  it  .is  tlie  fame  thing,  for  the  ruleisVui 
\}i£^Ti^iJ^  tejlamiuti^  conditionem  facit^    WhenJt  is.given  to.b^ 
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paid  at  21, ,  the  time  is  certain,  atfd  known  to  an  hour,  and 
therefore  held  to  be  tranfmiffible,  but  where  the  time  is  unar^ 
tain^  it  has  been  l^ld  not  to  veft,  till  the  contingency  happens, 
hecaufe  it  cannot  be  afcertained^  whether  it  will  ever/  happen  $T 
not.  I  do  agree  that  there  is  an  ambiguity  in  the  words,  ndt  other^* 
wife'^  whether  they  relate  t6  the  words  imrfiediately  antecedent, 
or  to  the  whole  claufe.  It  has  been  contended  for  the  plaintiff, 
that  they  relate  only  to  the  words  immediately  antecedent,  but 
I  do  not  know,  what  warrant  thfere  is  to  confine  thefe  words* 
only  to  a  part  of  the  fentence,  but  they  muft  run  through  the 
whole,  and  mean,  that  he  does  not  give  it  unlefs  there  (hould 
be  a  marriage.  In  the  cafe  of  Atkins  v.  Hiccocks^  I  deter- 
mined upon  the  fame  foundation,  and  the  fame  principles  I 
go  upon  in  the  prefent,  though  as  I  faid  before,  that  is  a  ftronger 
cafe,  for  there  in  the  gift  of  the  legacy,  the  time  was  not  an* 
nexed  to  the  fubftance  of  the  legacy,  but  to  the  payment  only^ 
and  yet  the  ground  of  my  determination  was,  that  the  vefting 
<>f  the  legacy,  related  to  the  event  of  the  marriage,  and  as  that 
never  happened,  ^  the  legacy  did  not  veft.  There  it  was  % 
legacy  given  by  the  father  as  a  portion,  but  in  the  cafe  of  a 
grand- father,  he  is  not  bound  by  that  dutv  of  nature  to  provide 
for  a  grand-child,  efpecially  in  this  ca(e,  where  a  father  wa$ 
living  at  the  time  of  the  will,  and  after  the  teftator's  death. 
In  the  cafe  of  a  devife  by  a  grand-father  to  a  granc^-child  of 
a  copy-hold  eftate,  where  there  is  no  furrender,  the  court  will 
not  fupply  it  againft  an  heir  at  law,  and  it  was  fo  held  ia 
Kettle  V.  Townfend^  I  Salk.  187.  I  am  of  opinion  from  the 
whole  texture  of  this  will,  that  the  legal  conftruSion  agrees 
with  the  intention  of  the  teftator.  The  will  fpeaks  that  flit 
grand-father  meant  this  legacy  as  an  addition  to  her  fortune 
in  cafe  Jbe  married^  for  in  a  former  claufe  of  *  the  will  hi  hal 
given  her  another  legacy  of  loool.  either  ^t  >li  or  marfiage^ 
which  ihould  firft  happen,  fo  that  if  (he  had  lived  to  be  M^  and 
had  died  unmarried,  )'et  &e  would  have  been  intitled  to  fome* 
thing.  It  might  have  been  a  queftion,  whether  the  words 
to  be  at  her  own  difpofal^  were  not  giving  it  to  her  (eparate 
tife,  but  if  they  were  not,  it  would  have  made  no  diffcrcncc^ 
becaufe  her  relations  might  before  the  marriage  have  fecured 
It  for  her  feparate  ufe.  The  cafe  of  Atkins  v.  Hiccocks  is  in 
point,  and  whether  right  or  no,  has  not  been  appealed  frotki; 
and  I  fhail  not  be  inclined  to  deviate  from  my  own  opinion, 
which  was  given  upon  mature  confideration*'*  Decree  againft 
the  reprefe^itative  of  the  legatee. 

It  is  to  be  noticed  however,  that  a  diftii>£tion  has  been  made] 
in  relation  to  this  fubjeft,  between  a  particular  or  generate 
legacy,  and  the  bequeft  of  a  rejidue*   It  has  been  juft  obferved^j 
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I  liiat  the  uncertain  event  upon  which  the  former  was  given 
I  ipuft  take  place,  before  the  intereft  v^ill  veft,  but  fince  an  in« 
^^eftacy  would  be  created   by.  a  fimilar  decifion   in  cafes  of 
Irefiduary  bequefts,  the  court  has  ftruggled  againft  making  fuch 
.determinations,   and   inclined    in   favour  of  vefted   interefts, 
'though  not  in  fuch  manner  as  to  intitle  the  legatee  to  his 
/  legacy,  before  the  event  happened  upon  which  it  was  given, 
but  to  intitle  his  reprefentacive  or  devifee  to  call  for  it  im-> 
mediately  upon  his  death.     Thus  ;-— 

in)  A.  devifed  liis  real  eftate  to  his  great  nephew,  R.  B* 
his  iiTue  in  ftridl  fettlement  with  remainder  to  his  brother 
S.  B.  and  his  iflue  in  ftri£b  fettlement,  with  fimilar  remainders 
to  their  fifters,  P.  B.  and  yf.  B,  and  their  ifliie  refpeSively. 
And  after  giving  a  legacy  to  his  great  nephew  iJ.  B.  and 
another  to  R.  Z.  whom  he  appointed  fole  executor,  he  be- 
queathed the  rejidue  of  his  eflate  and  efFeds  to  R,  L.  and  y.  CI. 
upon  truft  with  all  convenient  ^ifpatch  after  his  death  to  inveft' 
upon  government  or  real  fecurities  in  their  joint  names,  or  in 
the  name  of  the  furvivor,  and  to  pay  the  dividends  and  pro- 
duce equally  between  his  great-nieces  P.  B,  and  A.  B.  until 
their  refpeSive  marriages,  and  immediately  after  their  refpec-^ 
five  marriages,  to  aflign  and  transfer  their  refpe£tive  moieties 
or  ihares  thereof  unto  them  refpeftively.  At  the  date  of  the 
will  both  jthe  nieces  w^re  of  age,  and  after  the  teftator's  death 
yP.  B*  having  died  unmarried,  the  aueftion  was  whether  ihe 
took  a  vefted  intereft  in  a  moiety  ot  the  reftdue,  though  never 
having  been  married,  which  was  tranfmiflible  to  her  fifter  and 
S,  B.  her  executors,  or  whether  it  was  contingent  while  ihe 
remained  fingle,  and  therefore  now  the  property  of  the  After 
jointly  with  her  two  brothers,  (who  were  the  next  of  kin  of 
the  teftator  J.)  as  undifpofed  of  ?  And  by  Sir  Richard  Pepper 
Arden^  Mi  R.  *^  This  cafe  deferved  very  great  confidera- 
tion,  leaft  it  fbould  be  fuppofed,  that  the  court  had  by  de- 
ciding it,  tranfgrefled  the  rule  laid  down,  as  to  legacies  given 
payable  at  an  uncertain  time.  When  it  was  argued,  I  was 
Imprefied  with  an  idea,  that  it  was  diftinguiihable  from  all  t}>i» 
cafes  in  refpedt  of  its  not  being  the  cafe  of  a  legacy,  but  of  a 
reftdue^  and  ^11  the  cafes  in  which  that  rule  prevailed,  were 
cafes  of  mere  legacies,  to  be  paid  out  of  the  perfonal  eftate  by 
the  executor ;  the  refiduary  legatee  or  the  executor,  if  he  was 
to  havcf  the  refidue,  having  only  to  pay  at  the  time  the  legacy 
became  due,  and  taking  the  xefidue.  But  this  is  not  that  cafe, 
but  the  cafe  of  a  reddue.  I  do  not  fee  that  any  of  the  pecu- 
niary legacies  are  given  to  P.  B.  ^nd  A.  B.  though  I  do  not 
think  that  would  make  much  difference.    They  are  both  com« 
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prehended  in  the  limitations  o£  the  r^al  eilate.  It  is  to  be  ob<* 
ferved  that  R.  L^  only  is  executors  J.  C  is  a  truftee,  but  not' 
executor.  Therefore  it  is  not  a  gift  of  the  refidue  to  the  execu^ 
tOT)  but  to  him  and  another  perfon  upon  thefe  trufts*  Both 
thefe  reii(^uary  legatees  were  adults  at  the  time  the  reddue  W;as 
given  to  them,  if  it  had  been  otherwite,  it  might  have  made 
fbme  ingredient  in  the  argument*  The  event  that  has  hap- 
pened, is  that  one  of  them  has  died  without  having  evef  been 
marriedy  and  the  hill  is  filed  by  her  After,  claiming  under  be/ 
will,  and  infilling  that  ihe  was  intitled,  though  fhe  never 
married,  that  marriage  was  not  ,a  condition  precedent  upoa. 
which  the  refidue  was  to  veil,  but  merely  denoted  the  time» 
at  which  the  refiduary  legatees  were  to  be  ^ut  In  full  pofleifion 
of  the  property.  Thje  argument  upon  the  part  of  the  plaintiff 
turned  upon  a  ground  .that  is  frequently  taken  upon  legacies 
payable  at  a  future  day,  which  on  acconnt  of  the  death  of  the 
legatee  never  arrives ;  that  the  time  being  mentioned  merely 
as  the  time  of  payment,  on  account  of  the  fituation  ;ind  circumt 
ftances  of  the  party  is  never  held  to  defeat  the  legacy^  The 
cafes  were  commented  upon  on  both  fides.  Atkinfon  v.  jPtffCf 
(i  Bro.  CC.  91,)  which  I  lay  out  of  the  cafe.  It  does  noc 
prove  much.  Of  the  other  cafes,  Borajion^  cafe,  (  3  Co.  19,) 
Doe  v.  tea.  (3  Term.  Rep.  B.  R.  41,)  Goodtitle  v.  Pf^hitby, 
(3  Burr.  5t34.)  and  Mansfield  v.  Dugard^  I  Eq.  Ca.  Abr.  195, 
are  in  favour  of  the  plaintiff:  but  it  was  properly  obferved, 
they  were  all  cafes  of  an  abfolute  intereft  $  the  poflfeffion  of 
which  was  to  be  given  at  a  certain  time.  The  r^afoning  upoa 
them  would  be  fufficient  for  the  plaintiff,  if  applied  to  thijs 
cafe;  for  the  reafoning  is,  that  though  the  teftator  has.  given 
a  partial  intereft  till  that  time,  thefe  words  of  reference  as  to 
the  time  are  not  to  be  confidered  as  referring  to  the  time  upon 
which  only  the  devife  is  to  take  place,  but  the  time  at  which  the 
devifeeor  legatee  is  to  be  intitled  to  the  full  and  abfolute  benefit 
of  the  bequeft ;  and  a  reafon  is  given,  which  does  not  apply  to 
this  cafe,^hat  it  cannot  be  fuppofed  that  if  the  deyifee  or  legatee 
ihould  die  before  that  time^  leaving  children,  the  intention 
was  that  the  chilcfren  ftiould  not  take. .  I  fliall  not  comment 
upon  the  cafes.'  The  arguments  of  the,  judges  who  decided 
jthem,  are  very  full  to.  (hew,  that  fuch  words  do  not  make 
a  condition  precedent,  but  merely  denote  the  time  of  abfolute 
poiTei&on.  It  is  very  true,  that  the  cafes  relied  on  by  the  de* 
fendant  Gar  but  v.  htlton^  Atkins  v.  Hiccocks^  and  Elton  v* 
^ItoHy  are  very  diftinguiihable  froqi  this.  Firn,  they  are  all 
cafes  of  it>ere  legacy,  not  of  a  refidue;  Secondly  in  the  verjf 
gift  of  the  legacy  it  is  perfectly  cleari  as  Lorjd.  HardisfUke  cli^ 
ferved  in  Elton  v*  Elton^  that  they  are  all  cafes  of  a  condition 
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abibliitely  precedent.  It  is  itnpdffibie  not  to  fee,  that  the  tefta« 
tor  meant, the  legatee  to  bring  himfelf  into  the  circumftances 
'  fpecified.  In  ai)  thofe  cafes  the  legacy  was  given  upon  a  mar« 
riage  with  a  givefi  confent.  It  is  impoffible  in  that  fort  of 
eafe  to  fay,  the  legatee  could  be  intitled  Without  that*  It  would 
be  to  put  a  violation  upon  the  very  words  of  the  bequeft. 
Therefore  the  plaintiff's  counfel  are  fully  juflified  in  faying 
that  thofe  cafes  cannot  be  brought  to  bear  upon  this  queftion. 
They  are  ca^es  of  legacies  stnd  conditions  precedent.-  They 
tq^re  confidered  and  determined  as  fuch.  For  the  defendant^ 
befided  the  caf(^  Ihave  mentioned,  the  late  cafe  of  Batsford  v. 
Kebbell  {o)  was  relied  on,  in  which  the  Lord  Chamiglkr  took 
a  'gres^  diA^<^iofv between  a  bequeft  of  a  fum  of  money  pay- 
able at  ^fUtil  re 'lim^,  and  a  gift  of  the  intereft  until  a  qertain 
Cim^^and  then^  a  giftc^f  the  prtttcipak  His  Lordfhip^  gave  a 
fllort- judgment^  but  upon  conAderation  of  all  the  caibs,  he  laid 
it  4own  that  it  is  tfecefiary  to  ihew^  the  principal  was  intended 
to  b«  given,  before  the  time  arrived,  and  in  that  cafe  he  for 
that  rel^fon  hei<i  the  Idgacy  (for  that  was  the  cafe  of  a 
kgaisy)  iiever  attached.  It  is  to  be  confidered  whether  this 
lMkfe4s4h  its  eircumftanCes  diftin^ifhable  from  all  thefe  cafes; 
^d  I  am  of  opinion  that  it  iSi  It  is  diftirtguiflicd  from  Bats* 
^fird  V;  Kebbell  in  this  reffpeft,  that  this  is  in  fa£t,  an  abfolute 
gift  of  the  r^iidue  to  trujftees!  It  may  be  faid,  that  fo  much  of 
tne  truftas;  is  not  fufficiently  declared  ii>oft  go  to  the  perfon 
Who  would  be  entitled^  in  cafe  there  was  no  difpofition^  but  I 
thfnk  it  is  equivalent  to  faying,  in  truft  for  them,  to  pay  and 
difpofe  cf  the  dividends  and  intereft  to  tbem,  till  their  refpec^ 
tive- marriages,  and  then  to  aflign  and  transfer  the  principal; 
for  it  is  not  merely  a  gift  of  the,  interejl  until  marriage^  flopping 
Ifcere,  and  after  the  marriage  a  gift  of  the  principal.  But 
k  ts' impoilible  not  to  fee,  that  thefe  words  are  equivalent  to 
at  gift  of  the  principal.  The  teftator  confiders  it  as  given,  he  . 
ipeaks  of  it  as  their  {hares  of  the  reiidue.  The  day  of  their 
tnamag^  is  the  tim^,  at  which  they  are  to  be  put  mto  a6lual 
^pofiefBon  of  their  fhares.  I  cannot  conilrue  this  otherwife^ 
than  an  abfolute  gift  of  the  refidue,  qualified  only  thus,  that 
4intil-t*heir  marriages,  until  when,  I  fuppofe,  h«  thought  they , 
^ould  not  want  it^  they  were  not  to  have  the  actual  pofleflion. 
OT'hat  there  is  a  difference  between  a  bequeft  of  a  legacy 
ftnd  a  reiidue,  with  I'eference  to  this  pointy  cannot  be  denied 
either  upon  principle  or  precedent.-  Every  Intendment  is  t(» 
Wtnode)  again#  h<)Iding  a  man  to  dre  inteftate,  who  fits^down 
1^-difpofe  <if  ^iie-'rfefidue  ^Jfhi^'  property.  How  did  this  teftator 
tf^o&0#^itf'  It  migHt  be  fuppofed  natural,  that  they  would 
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diarry.  It  might  Ijc  in  hts  fdea,  that  thtfre  might te "ff  poffibilityj 
that  they  might  not  marfy.     If  he  did  not  ^mean  by  the  reu^^- 
duary  bequx^ft  to  difpofe  of  the  abfolute  interefl,  it  was  nattirai 
that  he  (hould  declare  what  (hould  be  the  cafe,  if  they  {bould 
nod  marry.  He  has  not  done  that.    So  much  ^$  to  the  principie* 
Next,  how  faf  in  point  of  precedent  has  a  gift 'of  the  refidae 
teen  held  rfiftinguifted -from  a  mere  legacy.     In  Monkb^uft^^ 
HolnUy  Lord  Loughborough' comm^tw^  upon  all-  the  cafrs,  afld 
among  othtTs  mentions    I.ove  v^    VEfirange^  upon   which' i 
mainly  rdy  in  this  cafe.     His  Lordfhip  faid,  thatcafe  was  de- 
termined iipon  ^ke  ground  of  its  being  a  reftddc}  and  if  dhe 
report  be  coVreft,   he  gave  a  decided  opinioft',  that  Lavi'i, 
V EjhraHgt^  if  it  had  not  been  the  c^fe  of  a  refidue,-Would>nkt 
have  been  decided  as  It  .^Vas^  he  being  of  opinion  that  if  it 
had  not  been  the  cafe  of  a  refi'ducV  hlit  a  legacy,  it  would  not 
have  been  a  vefted  intereft^     laiH  not  now  commenting  upon 
the  point,   whether  the  argument  ftn<3ly  applies  to' £dOf  v.^, 
UEjirange^  It  is  enough  for  nie  to-avail  myfelf  of  Lord  Loughs 
htrough*%  comment  «pon  it ;  w^io  was  evidently  of  that  opinidh 
upon  the  ground,  upon  which  Batsford  v*  Kehbell  was-deciddd. 
In  Mankhovfe  v*  Holme^  Lord  LdughhrBugh  feems  to  be  of  opi- 
nion as  he  was  in  Baisford  v.  Kebbel'ly  that  in  Love  v.  VEJirttngi^ 
there  being  no  gift  of  the  principal  until  the  age  of  24,  ^id 
only  d  partial  gift  in  the  me^n  time,  from  the  age  of  2r,  not 
fo  much  as  the  intereft^  the  principal  could  not  attach  until 
that  time,  unlefs  upon  its  being  the  cafe  of  arefidue,  which  diftin- 
gtiifhed  it  from  Batsfofd^^  fCMell^  a  cafe  in  other   tefpedts 
very  like  it.     I  do  not  find,  that  it  ie  principal ly.infifkKl  upon 
in  the  printed  cafe  of  ifO^e  v.  -^L* EJimngiy  and  I -Ae  in.wdjF 
V.  IFoody  (/>j,*  that  I  ftated  that  faft,  afld- that  1- did  not  f^e 
;any  diJFer^snce  bet  ween  the  'cafes  of  a  legapf  ^^  a  refiduer '-   if 
i   did  h.y  fo^  I  fpoke  with   tob  much  lai^de-;  for  I  than 
thought,  and  I  how  thipfc  there  is  a  diiUnftioA^  though  in  that 
cafe   it  infiade  no  difference;  th^i'^w^rds  beliig  ib  like  thjofe  in 
Doe  v^  Lea\  ajjd  Gooiiitlev^  IVhftbj^  in  th^   Utter  06 -wdiich 
^ome  principled  \^re  ]ajd  Hown  h^  Loi^d  MaHs^eJd^ygfiih  regaid 
to  all  word^  that  may  be^ofift^ed  worfs  ^f  rtifei*«nce  to^the 
timeat  wHidi  pofleflion  j^to'  be  ^ivert^-'i^nd^'iT^  Words  of  cdA- 
^ditlontliaitfcctp  to  in€to^6iirerrt|;he  decif^n^of  this^cafe;:  Wiie 
^rft  principle'  laid  down  by  Lof d\l4Siff (/f/?W  is, ' -thiitt  whwe^r 
the  whole  prof^rt-y  is  d^viftd  with  a  par'tioujai'  intereft  given 
out  of  it',  "it  operates  by  [t^y  of  eKceptioh  oiit 'of  the  abfqldte 
property.yln  that  cafe  fh*'^fta3ges  we^e  givbri  toltruftees  atfd 
their  bcijrs'updiiJtrM/jtvta'apply  the  rent^  arid'Jiirofit«s  fori  the 
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inaintonance  and  education  of  the  nephews  of  the  Jevifor, 

during  their  noinorities,  and  when  and  as  they  (hould  r^fpec* 

lively  attain  the^age  of  ai,  then  to  the  ufe  of  his  faid  n'^^phews. 

Another  principle  laid  down  by  Lo^d  Mansfield  i«,  that  wher^ 

an  abiblute  property  is  given,  and  a  particular  intertft  giveja 

in  the  mean  time,  as  until  the  devifee  (ball  come  of  age,  &c. 

and  when  he  iliall  come  of  age,  &c.  then  to  him,  2(c.  the  rule 

h^  that  .ihall  not  operate  a$  ^  condition  precedent,  but  as  ^ 

defcription  of  the  time,  when  the  remainder-man  is  to  take  in 

pofleiSon.     If  this  will  had  mentioned  a  particular  age  inflead 

jof  marriage,  there  could  be  no  doubt,  that  thefe  cafes  would 

bave  abfolutely  governed  it,  for  though  1  do  not  deny,  that 

-Jiis  incertus  in  Ullamento  conditionemfacit^  I  fay,  admitting  that 

principle,  that  marriage  is  the  time  at  which  they  were  to  be 

rputin  poileffion.     It  is  true,  the  tefl;ator  fixes  the  marriage  to 

itbe  time  at  which  they  were  to  be  put  in  pofleflion.    It  is  not 

.  ji  marriage  under  any  qualification,  but  whenever  they  {hould 

-<narry.     Where  is  tne  abfurdity,  that  that  time  (hould  be  fixed 

ias  the  time  for  their  being  put  into  poiTeflion?    The  tei^ator 

.thought  that  to  be  the  time  at  which  they  might  want  It,  and 

until  which  it  would  be  better  applied  upon  that  truft  for  their 

benefit,     Therefore  without  breaking  in  upon  tl?at  rule  of  thq 

.  civil  law,  or  the  cafe$  before  Lord  Hardwicke^  to  whofe  doc-, 

trinp-  I  wilh  to  refer,  tb^it;  it  i^s  impoflible  not  to  fee,  that 

the  teftator  in  thofe  cafes,  did  mean  thefe  circumdances  to  be 

conditional,  I  am  of  opinion,  there  is  nothing  in  this  will  tq 

ibew.a  condition  precedent  to  the  vefting  of  this  intereft.  Anon 

;ther  rcafon  may  be  given.  Suppofc  otne  pf  thefe  fifters  had  mar- 

l'ied,.and  had  children  :  this  inAer^^retatton  puts  it  in  the  power  of 

the. other  to  provide  for.  thofe.  children..  It  has  been  determined 

/that  where  a  legacy  is  given,  payable  at  the  age  of  24,   the 

J  legatee  at  the  age  of  :ji,  Tmy  difpofe  of  it  by  will.     Thp 

:fame  reaioa ' applies  to  this  ^afe.  Upon  thefe  circumftanpes  and 

;  the  ground  that   thh  i$  a  rejidue^  and  upon  the  words  of  the 

;  bequeft  in  .this  cafe,  I  aip  of  opinion,  that  the  plaintiff  is  intitled 

..Under  .tbe&.vyjill  of  hctr  /liler  to  h^r  ihare  of.  the  refidue."  BMt 

^(ihougb  the  icpurt  decreed  to  the  furviving  iiftec,  the  fliare  of 

-itbe  dece^fed  fifter,  y^t  it\/ould  not  order  payment,  to  hef  of 

fhar  own  moiety,  as  (he  might  marry,  at  which  tinfie  it  would 

•Tl>e  payablpi  his  Honour  oWervin^,  that  the  court  had  never 

i  gccpl^rated  the  p^yp^ept  J  that  an.in|ereil:  might  be  vefted  and 

t^difppfable^  but  not,  tangible  in  th^^^ean  time,  and  that  itjnight 

IIjp  a  wife  proYJfipn  intended  fqr  the  benefit  of  the  legatee, 

u\\  la  5C4f^s.W^er;?  there  is  no  gift  of  tl^c  legacy,^  prior  to^  the 

time  appointed  for  payment,  fo  as  to'  veft  it  in  intereft  before 

that  period,  yet  jf  the  t^ftatpf  lis^s  given  tb^  inurn^diati  mtcre^ 

8  <. 
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to  the  legatee,  or  directed  it  to  be  applied  for  his  benefit,  this 
circumftance  will  have  the  effed  to  veil  fuch  legacy,  and  for 
this  reafon,  as  no  intcreft  could  accrue  to  the  legatee  previa 
pufly  to  the  time  appointed  for  payment  of  the  principal,  the 
teftatoc's  intention  My  giving  intereft  muft*  be  prefumed  to 
have  been,  to  give  fuch  principal  in  all  events  to  the  legatee, 
and  to  have  allowed  him  intermediate  intereft  as  a  recompenfe  ; 
.for  forbearance  of  the  capital  {q). 

(r)  J.  bequeathed  to  C.  F.  wh^n  he  (hould  have  attained 
the  age  of  25,  the  fum  of  loool.  which  he  empowered  his  four 
fons,  his  executors,  guardians  aild  truftees  of  the  will,  to  lay 
out  upon  fuch  fecurities  as  they  (hould  think  fit,  the  intereft 
or  income  whereof  was  to  be  tor  or  towards  the  maintenance 
and  education  of  C.  F.  as  they  (hould  think  fit,  as  alfo  part 
of  the  principal  to  put  him  apprentice,  and  the  remainder  to  be 
paid  him  when  he  (hould  have  attained  his  age  of  259  and  not 
before.  C.  F,  having  furvived  the  teflator,  died  at  the  age  of 
nineteen,  and  the  queftion  was,  whether  the  legacy  was  aa 
intereft  fo  vefted  in  him  as  to  be  tranfmiffible  to  his  father  who 
was  his  reprefentative  ?  And  by  Lord  Hardwickey  C.  •*  The 
queftion  is  whether  the  time  of  25  years  is  put  in,  in  order  to 
poftpone  the  vefting/of  the  l^acy?  or  only  to  poftpone  the 
payment  of  it  ?  I  am  opinion  it  is  only  to  poftpone  the  payment. 
It  is  true  there  is  a  diftindion  where  a  legacy  is  given  to  one 
at  his  age  of  21,  there  it  is  not  vefted,  but  where  it  is  to  him 
to  be  paid  at  2 1,  it  is  vefted ;  thi$  diftinfiidn  is  i)OW  abfolutely 
fettled.  But  there  are  cafes  where,  when  a  te(iatbr  gives  in* 
tereft  in  the  mean  time  %  he  gives  a  property  in  the  principal, 
unlefs  fomething  arifes  upon  the  &ce  of  the  Will  to  take  off 
the  force  of  it.''  The  Chancellor  then  read  the  will  and  faid, 
♦'  if  the  words,  <  when  he  (hall  have  attained  25,'  bad  h(?en  left 
out,  and  it  had  be^n,  ^  I  give  to  C  F.  a  thoufand  pounds,  which 
I  empower  my  executors,^  &c.  to  lay  out  at  intereft  and 
apply  (or  his  education,  and  to  pay  the  refidue  at  25,'  this 
would  be  annexed  to  the  payment  only.  There  is  a  direction 
for  difpofal  of  part  of  the  principal  to  put  C.  F.  out  appren- 
tice, for  though  the,  word  is  empower,  yet  it  is  obligatory  upon 
the  executors  to  lay  out  lOool.  upon  fecurities,  and  they  may 
if  they  pleafe  tak^  the  greateft  part  of  the  principal  for  thU 
purpofe.  This  is  fomething  like  the  cafe  in  Lord  Ktng^%  time, 
of  the  Attorney  General,  and  Hall,  (8  Vin.  Abr.  103,  ph  SO,) 
wherp  thq  teltator  gave  a  legacy  to  one  for  life,  and  fq  much 
as  be  did  not  difpofe  of,  to  fi  charity,  it  was  l)e)4  that  the 

f^J  *  Ventr.  34»-  §tapleton  r.  Chcalcs,  Ch.  PfC.  51 7^    frj  Fon« 

Qcrcau  y.  Foonefcau^  3  Atk«645. 
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legatee  might  difpbft  of  the  whole,  fo  here,  if  for  the  legatee's 
benefit  they  might  take  aimoft  the  whole  to  place  him  out 
apprentice."  The  decree  was  in  favour  of  the  reprefentativ^ 
of  the  legatee. 

(s)  B.  by  his  will  gave  lool.  to  T.  H.  at  his  age  of  21,  a;iJ 
dire<^ed  the  intereft  in  the  mean  time  to  be  paid  to  his  mother 
for  his  maintenance.  T^  H.  having  died  under  age,  the  quef- 
tion  was,  whether  this  was  a  vcfted  legacy  ?  And  Lord  Thur^ 
UWf  C,  faid,  it  was  impoffible  now  to  contend,  that  where  the 
intereft  of  a  legacy  is  given  to  the  legatee,  until  the  time  of 
payment  of  the  principal,  that  it  is  not  a  vefted  legacy,  and 
fhat  the  gif^of  the  intereft^  for  his  maintenance  was  precifely 
^he  fame  thing. 

(t)  Cf  bequeathed  to  his  godfon  T.  the  pla'IntifF,  the  fum  of 
50I.  to  be  paid  to  him  at  the  age  of  21  years,  or  day  of  mar- 
riage, which  (hotild  firft  happen,  and  he  directed  the  fame  to 
be  put  out  at  intereft,  in  the  name  of  his  executors  and  admi-' 
»iftrators,  and  the  intereft  arifmg  therefrom  from  time  to 
tittle,  to  be  applied  towards  T.*s  maintenance  and  education ; 
Mnd  if  he  fhould  die  before  21  or  marriage,  he  gave  the  legacy 
^€>  his  executors  in  truft  for  the  poor  of  o ,  and  after  difpofing 
Hbf  his  reiiduary  eftate,  the  tQftator  appointed  H,  executor. 
The  exeeutor  having  paid  over  the  refidue  and  retained  the 
legacy,  became  a  bankrupt  and  obtained  his  certificate,  The 
«)egatee  afterwards  attained  21^  and  one  of  the  queftions  was, 
V^hether  he  had  a  claim  upon  the  executor  for  the  50I.  which 
depended  upon  this,  whether  the  legatee  took  a  vefted  intereft 
befoif^  21,  which  might  have  been  proved  under  the  commtiHon« 
for  if  he  did,  then  his  right  was  barred  by  the  certificate.  Ana 
by  the  Majferoftbe  Rolls  *'  This  was  a  vefted  legacy,  and  as 
ftieh  might  have  been  proved,  tmder  the  cafe  of  Green  v.  PigoU 
{l  Bro.  CCt  103.)  The  giving  intereft  always  vefts  pcrfonal 
legacies.  It  was  therefore  vefted,  fubje£t  to  be  divefted  upon 
the  legatee's  dying  under  ai,  and  although  it  might  not  have 
been  proveabte  as  a  debt,  yet  the  guardian  upon  petition 
would  have  been  permitted  to  prove  it.  The  cc^trficate  rauft 
bar  this,  as  it  makes  the  bankrupt  a  new  man/* 

(u)  JD.  bequeathed  to  his  three  grandrchildren  560I.  a-piece, 
4-per  cent,  confolidated  Bank  Annuities,  when  they  (bould  re- 
ipecftively  attain  their  ages  of  21,  or  be  married,  which  ftiould 
fitft  happen^  provided  fuch  marriages  were  had  with  th^  con^ 
fent  of  his  executors  and  truftees ;  and  he  direded  the  intereft 
pf  the  annuities,  fo  given  to  his  grand-children,  to  be  laid  out 

/yj  Hoath  m.  Hoath,  2  Bro.  CC.  5.     /^tj  Walcott  t/.  Hall,  2  Bro, 
CC..305.    ('uj  Hahfon  *!;.  Gra}iam|  6  Vcf.  Jxiii,  CC.  a39«-^249. 
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at  the  difcretion  of  his  cxecntors  and  trtrftees,  in  fuch  malnner 
as  they  fhouM  think  proper  for  the  benefit  of  the  legatees,  until 
they  attained  their  ages  of  21,  or  married,  and  for  no  other  ufe, 
intent  or  purpofe  whatfoever.  The  teftator  then  gave  the 
refidue  of  his  perfonal  eftate  to  his  fon  T.  D,  whom  he  ap-: 
pointed  executor.  One  of  the  grand-childre:.,  after  furviving 
the  teftator,  having  died  inteftate  at  the  age  of  nine  years,  the 
queftion  was,  whether  the  plaintiffs,  her  next  of  kin,  or  the 
refiduarv  legatee  of  the  teftator  were  entitled  to  the  legacy? 
which  depended  upon  the  circumftance,  whether  the  deceaied 
grand-^hild  took  a  vcfted  intereft  or  not  in  it  ?  And  the  Mafter^ 
of  the  Roils  faid,  "  It  is  contended  that  the  plaintiff's  are  in- 
titled,  bccaufe  intereft  is  given,  and  that  they  come  within  ah 
eftablifhed  rule  of  the  court,  that  though  fuch  words  are  ufcd 
as  would  not  have'  vefted  the  legacy^  yet  the  circumftance  6f 
giving  intereft  is  an  indication  of  intention,  explanatory,  and 
denoting  that  the  teftator  meant  the  whole  legacy  to  belong 
to  the  legatee.  On  the  other  fide  it  was  contended,  that  the 
intereft  is  not  fo  given,  as  to  bring  it  within  the  general  rule, 
but  what  is  given  is  more  like  maintenance.  It  is  truu  it  has 
been  held,  that  has  not  the  fame  effeft  sts  giving  intereft,  upon 
this  principle  that  nothing  more  than  a  maintenance  can  be 
called  for :  (u)  what  can  be  fliewn  to  be  neceffary  for  mainten- 
ance :  however  large  the  mtereft  may  be ;  and  therefore  what 
is  not  taken  out  of  the  fund  for  maintenance  muft  follow  the 
fate  of  the  principal,  whatever  that  may  be.  But  by  this  will 
it  is  clear,  the, whole  intereft  is  given.  Can  there  be  any  doubt^ 
that  in  this  cafe,  all  the  intereft  became  as  it  fell  due,  th6 
abfoliite  propei;ty  of  thefe  infants,  as  feparated  altogether  from 
the  refidue  ?  All  that  is  left  to  the  truftees,  is  to  determine  la 
what  manner  it  may  be  beft  employed.  It  is,  not  merely  fo 
much  of  the  intereft  as  (ball  be  neceffary  for  the  maintenance, 
but  the  intereft  intirely,  feparated  from  the  principal.  It  is' 
therefore  the  fimple  cafe  of  intereft.  It  was  obferved  for  the 
defendant,  that  here  is  not  only  the  period  of  the  age,  but  alfo 
marriage  wrth  cbnfent,  and  it  was  afked,  fuppofmg  any  of  them 
had  mari'ied  without  the  confent  of  the  executors,  vvas  it  to 
vefl  ?  That  is  juft  the  fame  queftion.  If  it  is  fliiftpd  to  the  quef- 
tion, whether  it  is  to  be  paid,  if  any  of  them  married  without 
confent,  the  executors  might  fay  no:  the  period  of  payment 
has  not  arrived.  But  marriage  with  confent  is  not  a  condition 
preciedenjj  for  at  the  age  of  21,  whether  married  With  confent^ 
or  not,  they  would  be  intitled.   That,  therefore,  not  operating 

{x)  PuUford  nfi  Hunter,  3.  ?ro.  CC.  416.  (l^fed  I'v^r^.  I^rd 
Thurlow  thought.tliat  giving  maintenance  vras  not  equivalent  to  giviQf 
inferep^ 
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as  a  condition  precedent,  does  not  make  any  material  diftinc^. 
tion.  The  legacy  is  accompanied  with  an  abfolute  gift  of  the 
intereft,  which  according  to  the  eftabliflbed  rule  has  the  efFcS 
of  veiling  it.  I  am  therefore  of  opinion  that  the  plaintiffs  arc 
intitlcd." 

Xlt  appears  that  a  diftinflion  is  to  be  made,  in  regard  to  the 
ycfting  or  non-vefting  of  legacies,  between  cafes  where  intercft 
./  is  given  upon  legacies  and  provifton  is  made  for  fupport  of  the 
;   legatees  in  fome  other  manner,  prior  to  the  payment  pf  their 
j    legacies,  as  when  a  fum  of  money  is  fet  apart  for  the  purpofe, 
I    or  when  the  produce  of  a  fund  diftinft  from  the  legacy  is  di-» 
.'     rea^d  to  be  applied  (y):^   for  it  is  obvious  that  the  principle) 
\     vfhlch  applies  in  favour  of  the  vefting  of  legacies,  when  tha 
intermediate  intcreft  is  given,  does  not  extend  to  cafes  of  the 
\    latter  defcription  ;  it  has  therefore  been  decided,  that  fuch  pro* 
i    vifions  will  not  have  the  effeS  of  creating  vefted  interefts  in 
j    legacies,  before  the  times  appointed  for  payment  of  them* 
[y^  It  is  a  rule  in  the^  conftruftion  of  contingent  executory  be-r 
qu^fts  of  pcrfonally,  that  the  interefts  of  the  firft  and  fubfe- 
quent  takers  veft  uno  injianti^  fo  that  if  the  legatee  die  before 
t|ie  contingen(;:y  happens,  his.reprefeqtative  will  be  intitled 
to  the  legacy,  fo  foon  as  the  evenjt  fliall  take  place  (x) ;  accord- 
ingly if  a  Sequeft  were  made  in  favour  of  fi.  upon  the  contin^ 
gency  of  J.\  death  without  leaving  a  child  or  children,  aL 
though  B,  fhouJd  happen  to  die  in  the  life-time  of  A,  yet  -B.'s 
jreprefentative  would  be  intitled  to  receive  the  legacy  upon  tha 
happening  of  the  contingency  on  the  ground  of  it  being  ^ 
yefted  intereft  in  B.  previoufly  to  his  deceafe.  Accordingly-r-^ 

(a)  A.  made  his  wife  executrix,  and  gave  her  all  his  goodie 
and  chattels,  provided  that  if  ihe  fhould  die  without  ilme  by 
him>  then  after  her  deceafe,  the  fame  were  to  remain  to  his 
brother  ^.  <$. — J,  S.  after  furviving  the  teftator,  died  in  the 
lifetime  of  the  widow,  who  afterwards  died  without  ifluej  and 
one  of  the  queftions  was,  whether  as  the  legatee  died  beforq 
the  widow,  the  legacy  was  gone,  or  his  reprefentative  was  in-t 
titled  to  it  ?  which  depended  upon  this,  whether  it  was  a  vefted 
intereft  in  the  legatee  upon  the  teftatpr's  death  ?  And  it  having 
i>€en  determined  that  the  event  upon  which  the  legacy  yv^ 
given  to  J,  S,  was  not  too  remote.  Lord  Parker y  C,  iaid.h^ 
-was  of  opinion  that  this  pojfibility  would  go  to  the  exe9utor$ 
of  the  legatee :  That  it  was  true  fome  cafes  were  put  in  Switu* 
hurne  4bi — ^462,  &c.  which  feemed  to  import  the  coAtraryj^ 
biit  tbofe  cafes,  were  fp  darkly  put,  and  with  fo  many  ln9pn-- 
failences,  as  to  be  ^11  over-balanced  by  the  opinion  of  Lor4 

/^)  The  laft  cafe,  and  Atkir^s  a;.  Hiecocks,  ^*r<J.  /«  /  Chauncy  cu 
GraydoD.  Infra,     (a)  PInbury  ^.  Elkin,  j,  P,  WiU/;56 j,  ' 
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Nottingham  in  2  Fentr.  347,  {anonymsus  cafi)  where  a  man 
devifed  lOoK  to  ji,  at  the  age  of  21  years,  and  if  A,  died  under 
a&;e,  then  to  B^  B.  died  in  the  lifetime  of  J.  and  afterwards 
A.  died  under  age,  yet  decreed  that  the  executors  of  B.  Should' 
have  the  legacy  of  lOoL  Lord  Parker  therefore  decided  in  fa- 
vour of  the  reprefentative  of  J.  S, 

(b)  A.  by  his  will  bequeathed  the  refidue  of  his  perfoflal  eftatc 
in  truft  for  his  wife  for  life,  and  after  her  death  to  thei/chil* 
dren,  and  if  his  wife  ihould  live  until  fuch  children  attained 

'  their  ages  of  21,  then  he  directed  his  truftees  to  transfer  the 
Securities  in  which  the  refidue  ihould  be  inveiled,  unto*  his 
wife  and  fuch  children  who  fbould  attain  their  faid  ages,  or 
the  furvivors  or  furvivor  of  them  equally :  but  if  it  ihould  hap- 
pen that  his  wife  ihould  die  leaving  no  fuch  child  or  children 
jiving  at'her  death,  then  he  dire(5led  his  truflces,  &c«  to  transfer 
all  fuch  fecurities  unto  his  brothers,   "J.  A,  and  H.  A,  and  if 

.  any  or  either  of  them  ihould  be  then  dead,  to  the  furvivor  for 
.his  own  ufe  and  benefit.  The  teflator  died  without  leaving 
jlfu^  by  his  wife;  and  H.  A,  furvivcd  his  brother,  but  both 
died  after  furviving  the  teftator  in  the  lifetime  of  the  widow. 
The  queilion  was,  whether  the  plaintiff^  the  executor  of  i/. 
vf.  the  furviving  brother,  was  intitled  to'  the  whole  refidue? 
whi^h  depended  upon  this,  whether  it  was  a  veiled  interefl  in 
H,A,f  And  by. Lord  Thurlow,  C.  "The  cafe  in  Ventris 
(anonymous,  z  Ventr.  347)  is  confirmed  by  King  v.  IVtihers^ 
(Forreil  J 17.) — A  contingent  interefl  may  veft  in  right,  though 
it  does^  not  in  pofTeffion.  I  take  it  to  be  clear  that  if  a  tefta- 
tor give  a  legacy  upon  a  contingency,  unlefs '  the  contingency 
happens,  the  legacy  does  not  veft  \  but  the  cafo  of  an  exe- 
cutory deyife-  is,  that  the  intcreft  of  the  firft  taker,  and  that  of 
the  fubftquent  taker  veil  at  the  fame  time.  Contingent  or  ex- 
ecutory interefts  may  be  as  completely  vefted  as  if  they  were 
in  poileffion.  In  the  -cafe  in  Ventris^  the  contingency  was  only 
as  to  jthe  pofleffion,  but  there  the  intereft  was  fo  veiled  ,|hat  it 
might  be  trapfmitted."  His  Lordfhip  therefore  declared  that 
fubje(3  to  the  widow's  life^intereft,  the  refidue  vefted  in  y,  A. 
and  H,  A.  as  joint^-tenants :  and  that  as  H.  A,  furvived  his 
brother,  fqch  refidue,  fubjeft  aS'  aforefaid,  belonged  to  the 
plaintifF  his  executor.  . 

Alfp  when  legacies  are  givpn  at  future  periods  which  muft  ar4 
rive,  in  the  nature  of  remainders,  as  in  the  inftance  of  a  bcqueft , 
of  lool.  to  A.  for  life,  and  after  his  death,  to  B,  the  interefls  of  ( 
the  firfl  and  lubfequent  takers  yrill  veft  together,  and  although) 
fi,  hgpper^  to  die  oefqre  J.  yet  jB/s  reprefentative  will  be  inri 

/"^y  Barnes  <ii.  Allen^  i  Brown,  CC^  lii^  3  Vef.  Jun.  CC.  ao8,  in 
fiot^g,    lO  th?  l^(t  ^QoK  th$  words  arc  t^k^H  from  the  rcgifter's  book, . 
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/titled  to  the  legacy  after  A,*%  death  (c):  In  order  to  illuftrate 

/this;— 

/        Cd)  A.  bequeathed  3C00I.  to  truftces,  to  place  out  at  intercft, 
and  permit  his  wife  to  receive  the  fame  for  life ;  the  will  then 
proceeded^  *'  and  after  her  dcceafe,  to  divide  the  whole  prin- 
cipal^ with  all  intereft  and  profits  among  my  four  children, 
Ihare  and  (hare  alike^  and  the  furvrvors  of  them,  but  not  be- 
fore they  (hall  have  refpeftivelj  attained  the  age  of  one   and 
twenty  years,  or  days  of  marriage,  which  (hall  firft  happen, 
for  my  mind  and  intent  is,  that  if  any  of  my  four  children  fhall 
(jie  before  they  attain  their  age  of  21  or  days  of  marriage,  that ' 
his,  her  or  their  (hares  fo  dying  (hall  go  and  be  equally  divided 
among  the  furvivors  of  them/*-   C  one  of  the  four  children, 
having  attained  21,  died  before  her  mother,' having  fir(t  married 
W.    And  one  of  the  queftions  was,  whether' an  intereft  in  the 
legacy  vefted  in  C  fo  as  to  be  tranfmiiliblel  to  her  hufband  her 
reprefentative  ?    or  whether  fuch  intereft'  was  to  be  confidered 
contingent,  during  the  mother's  life,,  and  therefore  not  tranf- 
miffible  to  the  hufband  ?  And  by  Pqrkery  J.  **  It  feems  to  me 
very  clear  that  this  is  an  intereft  vefted  in  C  at  her  age  of  2i^ 
JM^d  the  words  *  furvivors  of  them,*  in  the  latter  claufe,  plainly 
ipean  fuch  furvivors,  as  (hould  be  living  at  the  death  of  the 
child  before  21,  and  not  fuch  as  were  living  at  the  death  of  the 
mother ;  and  as  the  contingency  therefore-  has  not  happened, 
it  certainly  vefted  in  C  and  will  go  to  the  platntiflTas  her  re^ 
prefentative." 

{e)  B,  bequeathed  to  truftees  800L  to  pay  to  his  wife  the 
intereft  for  life,  znd  from  and  after  her  deaths  he  gave  and  dif* 
pofed  of  the  Jaid fum  of  800I.  in  manner  following,  &c.  After 
feveral  intermediate  devifes  and  bequefts,  J?,  gave  the  legacy 
irpoft  which  the  queftion  arofe,  "  I  aljo ^give  to  J.  M.  (on  of 
my  brother  G.  the  fum  of  lool."  J.  M,  having  furvived  the 
teftator,  died  before  the  widow,  and  the  queftion  was,  whe- 
ther he  took  a  vefted  intereft  in  the  legacy,  fo  as  to  tranfmit 
it  to  his  reprefentatives  ?  And  by  Lord  Loughborough^  **  Two 
points  have  been  contended:  ift,  that  this  is  a  fingle  legacy,, 
payable  out  of  the  aflfets,  not  an  aliqnot  part  of  the-8oal.  As 
to  that,  though  it  is  not  clear  from  the  pencilling  of  the  will> 
yet,  it  is  contrary  to  the  fenfe  of  the  parties,  and  the  apparent 
intention  of  the  teftator.  The  2d.  is,  that,  if  part  of  the  800I, 
it  is  lapfed  by  the  death  of  the  legatee.  The  Bool,  is  a  gift 
to  the  truftees,  to  pay  the  intereft  to  the  wife  for  her  life,  and 
then  in  parts  and  (hares.     That  (hews  his  intent  to  be  to  give 

\ 

{c)  See  Harrironi;.  Foreman,  infra.  >  Alfo  Excel  1;.  Wallace,  2  Vef. 
^iS.  S.  P.  <^  Weedon  *z;.  Fell,  2  Atk.  1.23.  (0  MonkbOufc  -xr. 
iiblme,  I  Bro.  CC.  a9S.  '  ' 


Se<St  !•]      payable  oM  ofperfonal  EJafe.  t9g 

a  vefted  intereft  to  the  feveral  legatees.    *  But  this  is  (aid  to  be 
contrary  to  the  rule  of  not  vefting  legacies  given  by  words 
difuturo.    I  rather  take  the  rule  to  be,  that  where  the  time   . 
is  annexed  not  to  the  form)  but  to  the  fubftance  of  the  gift, 
there  it  lapfes  by  the  death  of  the  legatee..  There  are  inftances 
both    ways   in  Dyer^  59.  b.  on  the  will  of  Lord  Latimer* 
The  rule  in .  legatory  cafes  is  taken  from  the  civil  law*     It  w 
of  importance  that  the  rule  (hould  be  the  fame  in  both  courts  ; 
there  is  much   upon  it  in  Swinburne^  30 — 34^  ^^^^  various 
limitations  and  exceptioas,  but  there  is  little  preciiion  in  it; 
but  the  authorities  there  cited^  upon  being  examined^  clear  the 
matter.  Th'e  Z>/f^,  L.  36.  Tit.  2.  L.  2i.  5/ irVi^iays,  Si  certs 
Jit  dtef  legatij  Jiatiin  cedit\  Si  incerta^  niji  tempus  ohtigit^  nefui 
res  pertinere^  neque  dies  legati  cedere.potejt.     If  the  day  is  cer- 
tain, it  is  vefted }  but  where  uncertain,  the  true  queftion  will 
be,  whether  it  is  the  nature  of  ^'  a  condition,"  for  if  it  is  condi* 
tional,  then  in  the  very  nature  of  the  thing,  the  time  is  aa- 
nexed  to  the  fubftance  of  the  gift,  as  in  the  cafe  of  mardage, 
of  puberty,  or  of  any  other  fituatioa  of  life  ;  when  t;he  arrival 
of  the  time  is  a  condition,  without  which  the  teftator  would 
not  have  made  the  gift.     In  Qoberrj^s  cafe,  2  Ventr.  3429 
Lord  Nottingham  faid,  the  giving  intereft  (hews  no  contingeat 
legacy  wa^  intended.     The  anonymous  tafe  in  2  Fentr,  347, 
;(pproyed   in  Pinburjf  v.  Elkin^  1  Wms.  566  (/),    I  take  to 
be  good  law ;    the  limitation  over  was  not  in  the  nature  of  a 
condition.     Corbet  v.  Palmer^  2  £q.   Abr.  548,   is  to  the  &m€ 
cfFe(ft.  In  Loioland^s  v.  Stephenfon^  in  the  Exchequer,  1773,  the 
legacy  was  held  to  be  vefteci.     In  Killet  v.  Daufon^  (iBrOb 
CC.  119.)   before  Lord  ThurloWy  it  was  not  a  condition^  but 
held  to  be  vefted.    Barnes  v.  Allen  (g)  was  to  the  fame  effeA« 
Norris  v.  Huthwaite^  (i  Broi  CC.  182.  note,)  in  the  Exche- 
quer  a  few  years  ago,  was  cited  againft  this,  but  if  the  note 
that  was  read  was  taken  accurately,,  I  do  not  agree  with  the  ' 
rule  there  laid  down,  that  a  legacy  given  in  future,  where  the 
legatee  dies  before  the  time  lapfes;  but  where  the  time  is  an* 
nexed  fo  the  fubftance  of  the  gift  as  I  before  faid.     Smith  it^ 
Salmon  (in  the  Exchequer,  23d  June,  1778,)  is  not  a  cafe  from 
which' one  can  reafon ;  the  panning  of  the  will  was  extremely 
fpecial,  and  the  Lord  Chief  Baron  has  told  us,  the  determina«^ 
tion  went  upon  the  fpecial  penning  of  the  will.     There  is  t 
cafe  which  has  not  been  cited^  that  is  ftronger  for  vefting  thail 
moft  of  thofe  which  have  been  quoted.     It  was  in  the  Houft 
of  Lords,  in   1727,  and  is  correctly  ftated  in  Mr.   Broxvn's 
cafes  in  Parliament,  upon  an  appeal  from  Lord  King.  {Love  v# 
VEJlrange^  3  Brown.  Park  Ca;  337.)  (*^    That  the  WQrdft 

f.  » 
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there  Wert  annexed  to  the  gift,  was  very  clear;  buttbe  pr<v 
table  ground  of  determination  is,  that  it  was  a  refidue.  One 
might  have  expeded  a  different  determination^  if  it  had  been 
the  cafe  of  a  general  legacy*  The  circumftance  of  introducing 
a  legatory  fubjed):  by  the  word  *  after/  cannot  be  conftrued 
ib  to  effeft  the  gift  as  to  make  it  a  condition.  The  folid  fub- 
flantial  diftin£tion  is,  whether  the  teftator  meant  it  as  a  con- 
dition* This  cannot  be  conftrued  as  making  a  new  rule  of 
law.  The  rule^  which  I  take  to  be  that  of  the  civil  Ia\y^  not 
being  broke  in  upon,  but  allowed  and  Conftrued  as  it  was  by 
Lor^  TalboU  Hard%vicke  zt\d  ThurJow,  we  are  all  of  opinion 
that  the  legacy  vefted,  and  that  intereft  muft  be  psiid  from  the 
death  of  the  wife.'* 

(/)  C  having  given  by  her  will  feveral  annuities  bequeathed 
after  the  deceafe  of  the  annuitants,  50I,  to  each  of  the  children 
of  D*  R.  2).  R.  then  had  feven  children,  fix  of  whom  died 
in  the  lifetime  of  the  furviving  annuitant,  and  one  of  the  quef- 
tions  waSy  whether  any  intereft  vefted  in  the  fix  children^  as 
they  did  not  furvive  the  laft  annuitant  ?  And  the  Lord  Chan^ 
uilor  decreed,  that  they  took  vefted  interefts. 

{k\  i>.  bequeathed  the  whole  of  his  eftate  to  M,  **  in  order 
to  pay  the  income  to  my  mother  H,  L.  for  life,  my  intent 
being  that  fhe  fhould  enioy  the  fame  during  her  life  :  but  after 
the  death  of  H.  i.  I  then  give  ^to  five  perfons)  the  fUm  of 
5001.  each,  3-per  cent,  annuities,  and  to  J.  B.  and  E.  his  fifter 
the  fum  of  xool.  each,  3-per  cent.  annuitieSyall  the  reft  and  refidue 
J  give  to  my  executor,  and  I  hereby  empower  him  to  difpofe  of 
]by  will  the  refiduum  he  will  be  intitled  to  after  the  deceafe  of 
my  mother/*  J.  S.  furvived  the  teftator,  but  died  in  the  life- 
time of  ii.  L.  the  queftion  was,  whether  J.  B,  took  a  vefted 
intereft  in  the  lOol.  3-per  cent  Annuities,  fo  as  to  intitle  his 
jreprefentative  to  call  for  it  after  the  death  of  //•  L.\  And  the 
Mafter  of  the  Rolls  thus  exprefled  himfelf  "  The  cafes  have 
proceeded  upon  very  nice  diftin£tibns.  Nothing  can  be  more 
truly  called  vexata  ^uajiioy  as  appears  from  the  rules  laid  down 
in  Hall  V.  Terry ^  I  Atk,  50a.  and  Lowther  v.  Condm^  2  Atk. 
127— I  JO.  If  this  were  adevife  of  real  property,  there  is  no 
doubt  butit  would  be  a  vefted  remainder,  and  it  feems  r^roach- 
iul  to  the  law,  that  the  conftru£lion  ftiould  be  different  when 
^applied  to  different  fpecies  of  eftates :  but  it  is  faid,  that  there  is 
A  rule  of  the  civil  law  affe£ling  this  fubjeA,  and  undoubtedly  the 
decifions  of  that  court,  ought  to  have  weight  in  this  court. 
That  rule  appears  from  Swinburne  to  be,  that  where  it  is  clear, 
j^hat  the  intention  of  the  teftator  was,  that  the  legacy  fhould  ' 
be  future,  the  law,  apd  common  fenfe  fupports  it«  fays  it  {hall 

(j)  The  Attorney  General  v.  Crifpio,  s  Bro.  CC*  3^,  (*)  Benyon 

<v.  Maddifon^  %  Bro«  CC.  75. 
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not  be  paid,' if  the  party  does  not  fupport  the  chSLXZ&tr  or  ftCua- 
tion  required  by  the  wilL  I  take  it  the  word,  then^  in  the 
prefent  cafe^  is  not  to  be  conftrued  as  an  adverb  of  lime ;  zaA 
I  thought  the  queftion  had  heen  fettled  by  the  deciiioas.  If  it 
be  of  any  weight  what  the  opinions^of  the  bar  were  i  the  cafe 
of  Ncrris  v.  rluthwaite  was  decided  againft  thofe  opioions. 
The  cafe  of  PinBury  v.  Elkin  (/  )  is  worth  looking  into*  The 
queftion  was  much  difcufied  at  the  bar.  The  brother  in  that 
cafer  died  before  the  contingency  happened,  which  was  in  favour  ' 
of  the  executrix.^.  In  the  cafe  oi  2  Ventr«  347,  there  cited, 
the  cafes  in  Sivinburju^  which  feem  contra^  were  over-«ruled. 
That  cafe  was  approved  of  by  Lord  Parker.  I  do  not  meaa 
to  remove  the  rule,  that  where  ,a  legacy  to  a  perfon  requires^ 
that  he  ihould  acquire  a  particlar  ntuationt  there  the  legacy 
(hall  not  veft,  or  in  the  cafes  of  portions  to  children,  that  they 
Ihall  not  veft ;  but  confidering  the  prelent  as  a  msre  mod^y'* 
legacy,  I  think  it  does  not  (all  within  the  rule*"  The  decree 
wa^  in  favour  of  the  reprefentative  of  the  legatee. 

(m)  E.  being  intitled  to  500U  fecured  upon  mortgage,  bjr 
will  directed  her  executors  to  pertpit  her  l^t^  hufband's  niece 
S.  the  wife  of  M.  to  take. the  ihtereft  for  her  feparate  ufe 
during  life,  and  if  the  mortgage  (hould  be  paid  off,  then  (he 
direded  the  money  to  be  laid  out  in  government  fecurities  to 
the  &me  ufe,  and  after  the  deceafe  of  S«  M*  fhe  gave  the  prin- 
cipal fum  to  the  fon  and  daughter  of  S.  M.  by  tier  farmer 
hufband  M.  IV.  equally  between  them  ;  but  if  either  of  theta 
ihould  die  before  the  deceafe  of  their  mother,  the  whole  to 
«  the  furvivon  £.  the  daughter  of  S.  M,  married  J.  IV»  and 
died  in  the  lifetime  of  her  mother  and  brother*  Her  broth<^ 
affigned  the  500].  to  the  plaintiiF,  and  died  inteftate,  before 
his  mother.  The  plaintiff  obtained  adminift  ration  to  him.  The 
mother  being  dead  a  queftion  arofe  whether  the  plaintiff  was 
intitled  as  a&gnee  and  adminiftrator  of  th(?  brother  to  the 
whale  of  the  500K  ?  And  by  the  Mafler  $/  the  Rcllsj  "  The 
plaintiff  claims  a  legacy  of  50oh  fecurec;!  upon  mortgage  as 
aifignee,  and  alfo  as  adminiftrator  of  B.  C.  (the  brother)*  la 
this  laft  chara£ter  of  adminiftrator,  iv  is,  that  I  thinlc  be  if 
intitled :  it  will  therefore  be  liable  to  the  debts  of  j9.  C  Th^ 
iirft  queftion  is  whether  B.  C.  was  himfelf  intitled;  thajt  is» 
whether  under  the  word^  of  the  will,  the  intereft  upon  the 
death  of  the  filler  hefted  in  him.  It  is  contended  on  one  fide 
that  as  they  both  died  in  the  lifetime  of  S.  Jd^  either  the  legacy 
ihould  be  equally  divided  between  th^ir  reprefcintatives,  or.' 
neither  of  them  ihould  claim*  On  the  other  fide  feveral  cafes 
ire  cited  to  (hew  that  the  legacy  veiled,  Hutchins  v.  Fajm 

• 

i 

(/ )  Sufra.    {m)  Scurfield  v.  HoiK$«  $  Bio*  CC,  90. 
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Cmyfit^  716.  Killet  v.  Dawfon  (i  Bro.  CC.  I19).  Benyon  v. 
Maddipn  {n\  But  it  is  fettled  now  that  fuch  a  legacy  is 
vefted.  1  am  therefore  of  opinion  that  on  the  death  of  L, 
it  furvived  to  her  brother,  and  the  plaintifF,  as  adminiftrator,  is 
intttled  to  this  le^cy." 

{0)  F.  by  his  will,  direAed  the  intereft  and  produce  of  his 
refiduary  eftate  to  be  paid  to  his  two  fitters  H,  L.  and  jf,  C,  in 
equal  (hares  fpr  their  lives,  **  and  after  their  deceafe  the  prin- 
cipal to  be  paid  to  their  children,  fliare  and  {hare  alike  $  but 
whichever  fitter  died  before  the  other,  then  the  fhare  which 
was  fo  paid  to  her,  (hould  be  paid  to  her  children  in  equal 
proportions,  but  if  fuch  fitter  fo  dying  fhould  leave  no  chil- 
dren, then  the  intereft  and  produce  to  be  paid  to  the  furvivof 
for  het  ife  as  aforefaid.**  J,  C,  died  without  leaving  children. 
jH.  L,  had  two  children  at  the  teftator's  death,  and  two  others 
afterwards,  but  the  plaintiff  was  the  only  child  living  at  her 
cieath,  and  as  fuch  claimed  the  whole  refidue  under  the  idea 
that  the  gift  to  the  children  was  contingent  until  the  death  of 
the  furviving  fitter.  But  it  was  contended  for  the  affignees  of 
two  of  the  other  children,  that  the  firft  words  completely 
diipofed  of  the  property  after  the  death  of  the  two  fitters,  by 
words  that  clearly  gave  it  to  all  the  children,  and  that  there 
Was  nothing  touhdo  that  in  the  fubfequent  expreffions,  which 
were  only  applicable  to  the  life-interefts  of  the  two  fitters, 
and  did  not  touch  the  principal.  And  by  the  Mafter  of  the 
Rolls — ^'  I  cannot  control  thefe  general  words  by  this  ftrange 
expreflion  5  for  the  confequence  of  that  conttrud^ion  would  be^ 
that  though  there  might  have  been  many  children,  yet  if  tht 
furviving  fitter  died  without  leaving  any  children,  it  would  be 
undifpofed  of.  The  principal  reafon  in  Spencer  v.  Bullock  (p) 
was,  1  think  that  there  were  three  children  at  the  death  of 
the  teftator,  and  he  makes  a  difpofition  of  it  in  the  event  of 
^erd  being  only  one  child.  Therefore  I  held  the  time  of 
vetting  fufpended.     This  property  vetted  in  alhthc  children.*' 

(q)  G.  devifcd  and  bequeathe^  both  his  real  and  perfonal 
eftate  and  efFeds  to  P.  in  truft  to  pay  the  annual  amount, 
profit,  and  produce,  to  his  mother  J.  IV.  and  his  fitter  A.  B* 
for  their  lives  (the  moiety  which  his  fitter  ftiould  be  intitled 
to,  and  (hould  receive  during  his  mother's  life,  being  intended 
for  her  feparate  ufe  and  benefit)  and  from  and  after  the  death 
'^f  hi«  mother  and  fitter  artd  the  furvivor  of  them,  in  truft  to 
p^y  and  apply  the  fame  to  and  for  the  ufe  and  benefit  of  all  and 
•very  the  child  and  children  of  his  fitter,  which  fhoiild  of 
Aight  be  Hving  at  the  time  of  her  death,  fhare  and  (hare  alike, 

•'        ■  ■  '  .  r 

(«)  Siipri.  (o)Taylor  v.  Langford,  3  Vcf,  Jun.  CC*  119.  (p)Infr^* 
(9)  WjtfQ^y  0v.  »mh^  $  ycf.  Ju».  CC.  3^. 
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Hub  reetiving  bis  «r  btr  rt/peffivi  fiyare  $f  tbe  prlncipaly  upM 
bis  or  her  aitainiag  the  age  0/  21  years j  and  if  one  child  ibould 
be  fo  furviving)  then  in  truft  to  pay  and  apply  the  whole  to 
fuch  furvivine  child^  upon  his  or  her  attaining  tbe  age  of  %\ 
years  aforefaiZ'*  A.  B.  and  J.  IV.  having  furvived  the  teftator, 
died»  the  former  in  the  ^ear  1790,  and  the  latter  in  1793. 
jf.  £.  had  four  children  hving  at  tbe  teftaxorV  death,  two  of 
whom  died,  after  furviving  their  mother^  in  the  life  of  A.  H^» 
and  under  21.  Their  father  adminiftered  to  them,  received 
their  fliares,  ajnd  became  a  hankcupt.  The  bill  was  filed  by 
the  furviving  children,  and  one  of  the  queftlons  was,  whether 
the  two  deceafed  children  took  vcfted  interefis  before  the  age 
of  21  ?  And  by  the  Mafter  of  the  Rolls^  •*  The  only  queftion 
now  remaining  is,  whether  any  veiled  interefl  accrued  ta  the 
children  before  the  a^e  of  21.  If  the  teftator  had  flopped  at 
the  words  ^  each  receiving  his  or  her  refpeAive  fbare  of  the 
principal  thereof,  upon  his  or  her  attaining  the  age  of  2X 
years,'  there  could  be  no  doubt  upon  tbe  principles  laid  down 
in  thefe  cafes,  as  well  as  that  adopted  in  Batsford  v.  Kebbell  (r)^ 
that  it  would  be  a  vefted  interefl,  the  principal  being  given^ 
the  payment  poflponed :  but  it  is  contended,  that  the  word 
^  furviving'  in  the  next  claufe^  mufl  refer  not  to  fuch  child  as 
ihould  furvive  the  mother,  upon  which  furvivorlhip  the  legacy 
was  firil  given,  but  to  Axcb  as  ibould  furvive  the  mother^ 
and  alfo  furvive  the  age  of  2i.  Take  the  words  as  they  fland, 
*  and  if  but  one  child  mould  be  fo  furviving^  then  in  trult  to  pay 
and  apply  the  whole  to  fuch  furviving  child/  It  does  not 
ftop  there,  if  it  had,  there  would  be  more  reafon  to  contend^ 
that  it  meant  both  furviving  the  mother,  and  likewife  the  age 
of  21:  but  it  fays  ^  upon  his  or  her  attaining  the  age  of  21 
years,  as  aforefaid.'  It  was  perfe£l[v  nugatory  to  put  in  thofe 
words,  if  it  meant  furviving  both  the  mother  and  the  age  of 
21,  therefore  upon  the  true  conflruAion,  whether  he  did  ot  did 
not  inean,  that  it  ihould  apply  to  both,  the  only  furvivorfhip 
that  appears  to  me  to  which  he  could  refer,  was  furvivin|  tb^ 
mother.  In  Batsford  v.  Kebbell^  the  Lord  Chancellor  ftates 
the  diflmflion)  .which  X  believe  is  the  cafe,  that  in  all  thefe 
cafes  there  hais  been  a  gift  of  the  principal  legacy,  and  a  poft-^ 
ponement  of  the  payment ;  but  in  that  cafe  there  were  no  words 
of  gift  of 'the  principal,  but  merely  of  the  dividendsj  and  then 
the  principal  to  be  transferred  at  a  particular  age>  and  there- 
fore it  was  not  ^vefted  till  that  time.  That  is  not  the  cafe  in 
the  prefent  inftance,  for  here  the  principal  is  given  by  exprefs 
words,  and  limited  to^  all  the  children  living  at  the  death  of  the 
teilator's  fifler ;  and  I  am  of  opinion  th|t  upon  the  true  cof^ 

(rj  Sufri. 
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$rui^ion,  coupled  with  the  principles  laid  down  as  to  veftihgy 

ijt  miill  be  to  all  the  children,  ahd  the  furvivorfhip  is  only  with 

Tfference    to   the  mother,     Conlider  the  confequence  to    the 

Other  children,  if  I  am  obliged,  to  adopt  the  contrary  conftruc- 

t"ion,  for  according  to  that  if  theftf  Children  die  before  the  age, 

of  21,  nothing  at  all  is  given,  which  adds  much  ■  firength  to 

tnegrountl  I  take.     The  court  would  liardly  put  upon  a  Will 

a   conflrufllon  that  would  create  art  IftteQacy,  if  it  could  be 

avoided.    The  conftruflion  I  adopt  is  farther  ftrcngthened,  by 

tlic  time  pointed  out  in  this  will ;'  which  \i  the  ti^e  at  which 

tlje  law  would  give  it.     If  a  farther  time  'is  fpeciRed,  which 

jyas  tlie  cafe  in,  Batsford  v.  Kebbell^   it  .may  be  fuppsfcd,  the 

time  may  conflitute  one  of  the  grounds,  upon  which  the  legacy 

iboutd  veft,  but  wl^L-n  the  time  appointed  is  only  that  il  which 

the  law_would  put  them  in  pBfleUion.it  very  much 'fortifies  the 

sfgunietit,  that  it  is  not  meant  as  thetime,  at  which  it  fhould 

ycft,  but  only  at  which  they  Ihbuld  take  pofleffion," 

/Although  the  aiBountani  proportion  of  the  fharea  of  the 

/  legatees  or  takers  fubfeqlient,  to  the  death  of  the  perfon  taking 

/  ilife-intereft  in  the  tegaty  tieTubjedi  to  an,a!tei^tion,  from  a 

f    power  of  appointment  veped  iri  him,  or  in  any  othei"  perfon, 

iuc)i  power  will  hot  be,'  ptrrtiictedlo'  prevent  the  legacy  from 

vcfling  in  the  legacees'or'fiibfequent  takers, ■"'  Suppbie  then  a 

Iggacy.to  be  given  almongthe. children  of'B.  equally,  after  the 

.    tfeath  of  A.  but  fubjeii  to  his  appointmtnt,  according -tothe 

1,  Atch  p'o'Wer'^iauld  not  fufp'end  the  i jn'mediatc 

racy  among  tlie  children  of  S.  in  equal  ihares, 

;  es  would  be  liable  to  be  divelVed  and  modi6e<^ 

\  ofe^ch  child's  propbrtion, -upon  the'exercife 

',  '  jf.— For  exarhpie'i —      *  '    '       ■        ■ 

his  wilTgave  loool.  ftock  intruft  to  pay  the 

daughter  jlnite  Mal:m,ioX  life  forber  feparate 

■'death  the  principal  among  hdr  children :  if 

nk  intii  the  refidBC,    He  gave  500I."  ftock  ti> 

fo'n,   arid   a  fimilar  fum  to  Sarah'Lswiy'iv/O 

and~ declared  trulls,'  In  failure  of  which  'diofc 

:  i'nto  the  rtfiduc.     ftethen  gave  all  the  refi- 

c  and'effefls  ill  trtift  as  to  one  thirdi'for  his 

'.aivlin^  for  her  fejiarate  tifc  for  life  i  after'her 

,  '  (band  fdr  life ;  a'nd  after  his  deceafe'-'  fcr  tlie 

]  .noi\icri\i\UL-{or\E}izabetbThhmpnn,   far  her 

fcparat^'ule  for  life;  and 'after  her  death' for  her  childrferfj  ^ith 

'a.pif>vifo,  .'that' if  (he  flioUld  fur^five' ficr  "hufbariS-,  and  marry 

f""|3iu/ff'^.V%1it.^.  ^ritm'g'lirider^er'hand  'and  ^al/ eKedfitdd 
efore" 'fucK  mafrlag^,  iii'the"  jitetente  of  (wo  witncfles'^- iiireft 

{.)  Malim  f.  Keighley  andSKlim-^.  Barker,  9  Vef.  Jun.  CC.  333. 
3Vef.Jun.CC.  I  JO.  ^; 
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the  interejl,  ^c.  to  be  paid  after  her  death  to  fuch  huftand  for 
lifei  as  to  the  other  third,  for  Sarah  Lowe  ^nd  her  children  iol 
the  f^me  manner,  and  with  a  fimilar  power  in  cafe  of  her  niar-^ 
rjage ;  and  in  cafe  either  of  thefe  daughters  ihould  leave  no 
children,  the  fliare  of  fuch  daughter  Was  to  go  to  the  other  two 
daughters  in  the  fame-  manner  as  their  refpe£i;iye  funds.     The 
will  then  proceeded  thus, — "  And  in  cafe  the  whole  of  the 
r.efidue  of  my  perfonal  eftate  fhall  become  vefted  in  any.  one  of 
my  f^id  daughters,  then  I  do  give  and  bequeath  the  fame  after 
the  expiration  ^d  determination  of  the  fevjcra^  trufts  before 
mentioned,  unto>  fuch  fucviving  daughter,  her  executors  and 
adminidra^r^y  hereby  recommending  it  to  fuch  daughter  to 
difpofe  of  the  fame  after  hejr  own  death,  and  the  determination 
pf  the  feveral  trufts  aforefaid  unto  and  among  the  children  of 
my  faid  daughter  4nne  Malim^  and  my  nephew  John  Lome  of, 
&.c.  defiring  that  his  reputed  daughter  Emelia^  though  born 
before  marriage,  may  be  confidered  as  one  of  his  children." 
The  whole  rqfidue.  became  vefted  in  the,  teftator's  daughter 
Sardb-i  who  married  K.  and  died  in  1793,  inteftate  and  with* 
out  iftue.  The  teftator  died  in  1761.     At  the  death  of  Sardb^ 
Anne  Malm  had  tour  childrei^  living,  and  John  LoVQe  had  three 
fcjiildren  living.    .Two  of  the  children  of  Anne  Malim  wei^e 
bprn  aftex  the  teftator^s  death.     It  having  been  determine4 
that  the  wocds  of  the  will  were  fufficient  to  create  a  truft  i9 
favour  .of  the  children  of  Anne  Malim  and  John  Lowe^  th^ 
queftion  was,  whether  fuch  of.  the  children  who  furvived  Sarah 
K*  as,  were  bprn  after  the  death  of  the  teftator  were  intitled 
/equally  with  jthe  reft?     There  had  been  alfo  other  childrea 
who  died  in  the  lifetime  of  Sarfib^     And  by  the  Majier  ofthf 
.RqIIs,  *^  The  firft  point  in  this  caufe  was,  whether  there  was 
an  .abfolute.tfuft  for  th^fe  children  upon  this  will ;  and  it  wa$ 
determined^  that  it  did  raife  fuch  truft ;    that  Sarah  K*  ha4 
only  che.ufe  of  the  fund  for  life,  with  a  recommendation  opei:- 
atingiis  a  truft  to  difpofe- of .  it  amon^  them.     The  queltioi^ 
mow  is,  tp  whom  the  money  1$  to  be  dift^ibutedr  'There  is  n^ 
doubt  that  the  -children  living  af  the  death  of  Sarah  K.  thoug^i 
born,  aft^r.  the  4eath  of  the  teftator,  are  intitled.     The  next 
queftion  i^'  as  to  thofe,  .who  died  in.her  life ;  whether  it  is  not 
a  tru^ibr  all  the  perfons  defGrihed;  who  are  all  the  ohildr^n* 
How:  are  .yjou  to  exclude  thofe  who  died  in  the  life  of  the  texv- 
ant  for  life  j    It  is  faid,  that  being  a  power  of  appointment,  jp: 
.muft  meant  that^it  ^ould  he  ^jpointed  in  favour  of  fuch  of  t)if 
children.  a\&puld  be  living  at  the  dea^h  of  thi$  daughter  :  bfit 
.that  i^not  the  q^nftru^kta  for  two  reafons :  firft,  becaufe  therp 
is  a  cafe,  in  which  he  gave  \hefe  fitters,  in  the  event  of  their 
huft)^n^rfiitvi,v.ing  ,^)>em.,  a  power  of  difpofing  to  .their  bu(bands 
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flru^ion,  coupled  with  the  principle's  kid  down' as  to  veftih^^ 
ijt  muft  be  to  ail  the  children,  ahd  the  furvivorihip  is  only  with 
reference  to  the  mother.  Consider  the  confequcnce  to  the 
Other  children,  if  I  am  obliged-  to  adopt  the  contrary  conftruc- 
t*on,  for  according  to  that  if  theft  Children  die  before  the  age, 
of  21,  nothing  at  all  is  given,  which' adds  much  ■  flrength  to 
tfie  ground  I  take.  The  court  would  "hardly  put  npon  a  Will 
a  conftruflion  that  would  create  an  Inteftacy,  if  it  could  be 
avoided.  'The  coiiftru£tion  I  adopt  is  farther  ftreiigtbened,  by 
^e  time  pointed  out  In  thjs  will ;  which  is  the  titne  at  which 
tl]e  law  would  give  it.  If  a  farther  time  is  fpccified,  which 
y/as  the  cafe  in  Batsfurdv.  Kebbet!^  it  .may  be  fuppftfcd,  the 
.  time  may  conftitute  one  of  the  grounds,  upon  whichthe  legacy 
ihould  veft,  but  when  the  time  appointed  is  only  that  at  which 
jlie  Iaw_w6uld  'putthem"  in  pfeflcffion,  it  very  much  "fortifies  the 
argument,  that  it  is  not  meant  as  the  time,  at  which  it  fhould 
veft,  but  only  at  which  they^ihbuld  take  pofleffion.'* 
V^lthough  the  aiflount'aniJ  proportion  of  the  (hares  of  the 
/legatees  or  takers  fubfeqiieni^  to  the  death  of  the  perfon  taking 
>.Iife-intereft  in  the  Ifegaty  Be'fubjeiSi- to  an>altei^tion,  from  a. 
power  of  appointment  ve^ed  Iri  him,  or  in  any  other  perfon^ 
fuel)  power"  vifiirnot  bc.'pfi'rtllittedlo'  prfrveht  the  legacy  from 
veftiii'gin  the  legatees  "or 'ftibfequent  takers.*'  Suppofe  then  a 
lygacy.to  be  given  among  flie. children  of'fl,  equally,  after  the 
tJeath  of  vf.  biit  fubjedt  to  his  appointmfcnt,  according'to  the 
above  j-.ropofition,  fuch  po'Wer~Vould  not  fufp'end'the  irn'mediate 
"veiling  of  the  legacy  among  the  children  of  S.  in  equal  ftiares, 
though  fuch  (hares  would  be  liable  tO  be  divclVed  and  modified^ 
;  >s  to 'the  aingunt  of  eich  child's 'proportion,  Bpon  the'exercilfc 
=     *  '  ■     jf.— For  example  ; — 

^  his  wili;gave'ioooI.  ftbck  intrull  to  pay'  the 

daughter  Jnne  Malimy'iot  life  fdr-her  feparate 

■'death  the  principal  among  hSr  children :  if 

nk  into  the  refiduc.    He  ■  gave  ■  5bol."  ftock  to 

foh,  afid  a  fimilar  fum'  to  Sarah' LovK^i'tvm 

\  arid'declared  trufts,  In  failure  of  which  ibofe 

:  irito  the  ^eAdue.     ttethen  gave  all  the  refi- 

'  e  and  ■effefls  ih  trtlftas  to  one  third;  for  his 

awlin,  for  hef  feparate  Ufc  for  life ;  after'her 

'  (band  for  life;  i(nd'  after'  hiS-Jeceafc-'for*  the 

I  nother  t'hiVd''  foi' Elizabeth  Thhrnpfon,   for  her 

Icparate.uie  for  life,  and 'after  her  death' for  her  childrferfj  With 

.iprpvifo, .'that' if. (he  (hoVild  fur/ive'iicr  ■hufbariSj 'aiid  marry 

f'  gai'ui'fte  uiigTi(  by.  Wnc'in'g'ilrider  ber'hand  and  ftal,- eiceduted 
efore"  fucH  mamagi', 'iri'th'e' (Jtefentfe  of  two  witncffesV  ilireit 

(i)  Malim -v.  Keighleyand'Maiini'^.  Barker,  »  Vef.  Jun.  CC.  333. 
jVef.  Jun.  CC.  150.  J 
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the  intere(l,  &c.  to  be  paid  after  her  death  to  fuch  hufband  for 
lifei  SIS  to  i;he  other  third,  for  Sarah  Lowe  ^nd  her  children  int 
the  f^me  tn^ner ,  and  with  a  fimilar  power  in  cafe  of  her  mar-^ 
rjage ;  and  in  cafe  either,  of  thefe  daughters  fhould  leave  no 
children,  the  fliare  of  fuch  daughter  Was  to  go  to  the  other  two 
daughters  in  the  fame  manner  as  thejr  refpe£live  funds.     The 
'^ill  then  proceeded  thus,-:-"  And  in  cafe  the  whole  of  the 
r.eiidue  of  my  perfonal  eftate  ihall  become  veiled  in  any.  one  of 
my  f^id  daughters,  then  I  do  give  and  bequeath  the  fame  after 
the  expiration  ^nd  determination  of  the  fev^era/  trufts  before 
mentioned,  uivto^  fuch  fucviving  daughter,  her  executors  ^d 
^minidra^r^*  hereby  recommending  it  to  fuch  daughter  to 
difpofe  of  the  fame  after. hejr  own  death,  and  the  determinatioa 
pf  the  feveral  trufts  aforefaid  unto  and  among  the  children  of 
my  faid  daughter  4nne  Maiimy  and  my  nephew  John  Louie  of, 
&.C.  defiring  that  his  reputed  daughter  Emelid^  though  born 
before  marriage,  may  be  confidered  as  one  oi  his  children." 
The  whole  rqiidue,  became  vefted  in  the^  teftator's  daughter 
Sarah',  who  marri^  K.  and  died  in  1793,  inteftate  and  with- 
out iiTue.  The  teftator  died  in  1761.     At  the  death  of  S^rdh^ 
Anne  Malim  had  four  children  living,  and  John  Loive  had  three 
children  living.    .Two  of  the  children  of  Anne  Malim  weiie 
born  aft€^r  the  teftator^s  death.     It  having  been  determined) 
ihat  the  wocds  of  the  will  were  fufficient  to  create  a  truft  19 
favour  .of  the  children  of  Anne  Malim  and  John  Lowe^  th^ 
queftion  was»  whether  fuch  of  the  children  who  furvived  Sarak 
JC,  as,  were  bprn  after  the  death  of  the  teftator  were  intitled 
/equally  with  ,the  reft?     There  had  been  alfo  other  childreii 
^ho  died  in  the  lifetime  of  Sarah ^     And  by  the  Majier  .of  the 
:R,qIIs,  '<  The  firft  point  in  this  caufe  was,  whether  there  was 
an  .abfolutetfuft  for  tb^k  children  upon  this  will  i  and  it  wa$ 
determined^  that  it  did  raife  fuch  truft ;    that  Sarah  K*  ha4 
only  che.ufe  of  the  fund  for  life,  with  a  recommendation  opejc- 
atingiis  a  truft  to  difppfe  of  it  amon^  them.     The  queltioi^ 
liQW  is,  tp  whom  the  money  is  to  be  dift^ibutedv^^here  is  n^ 
doubt  that  the  'children  living:  2$.  the  death  of  Sarah  K,  thoug^i 
born.aft^r  the  death  of  the  teftator,  are  intitled.     The  next 
queftion  ijS' as  to thofe,  ,wb6  died  in. her  life;  whether  it  is  not 
.  a  truft  fpx  all  the  perfons  defcribed;  who  are  all  the  childf^^n. 
How:  are  y^u  to  exclude  thofe  who  died  in  the.  life  of  the  tea- 
ant  for  lifej    It  is  faid,  that  being  a  power  of  appointment,  jf, 
.muft  mean»  that^it  Should  he  ^jpointed  in  favour  of  fuch  of  t)if 
children.  a^ftiQuld  be  giving  at  the  dea^h  of  thi$  daughter  :  bf^ 
.tha{  i^not  the  C4?nftru^iaa  for  two  reafons :  fijft,  becaufe  ther^ 
is  a  cafe,  in  which  he  gave  \hefe  lifters,  in  the  event  of  their 
^hufbjj^n^/u^viA'.ing  .^jvcm.^  a  power  of  difpofing  to  their  bwft>ands 
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for  their  lives :  fecondly,  which  makes  it  impoffible  to  confine 
it  to  thofc  living  at  the  death  oi  Sarah  A',  it  was  not  neceflarily 
to  be  done  by  will:    but  (he  might  at  any  time  during  her  lite 
have  appointed  by  deed  in  favour  of  any  of  the  children,  though 
they  might  not  furvive  her.     Therefore  upon  the  true  con- 
ftruclion  of  thefe  words  I  am  clearly  of  opinion,  that  if  Ihe 
had  appointed,  it  Was  to  be  in  favour  of  all  fuch  children  born 
after  the  death  of  the  teftator,  whether  they  furvived  Sarah  K. 
or  not.   Every  child  who  came  in  effi  acquired  a  vefted  intereft, 
liable  to  be  diverted  by  the  exercife  of  the  power  of  appointment, 
and  there  being  no  appointment,  I  muft  conllrue  it  as  if  there  was 
no  power  j  and  it  has  been  determined  over  and  over,  that  in  fuch 
a  cafe  all  children  coming  in  ejfe  fhall  take.    It  muft,  therefore, 
be  referred  to  the  mafter  to  inquire,  whether  any  and  which 
of  the  children  of  Anne  Malim  and  of  John  Lowe  died  in  the 
life  of  Sarah  K.  and  who  are  their  peribnal  rcprefentatives.** 
^'^afes  indeed  may  occur  as  exceptions  to  the  rule  before  men- 
,tioned  in  regard  to  the  interefts  of  the  firft  and  fubfequent 
/  legatees  vefting  uno  injlanti^  upon  the  particular  words  in  be« 
I  quefts,  and  the  fecial  circumftances  whichattend  them.  Thus;-^ 
\^j    (t)  Archbifliop  ff^ake-h^ving  fix  daughters,  his  only  chil- 
dren, by  deed  poll,  dated  the  X5th  of  April,  1728,  reciting  that 
he  purpof<;d  by  his  will  to  give  the  furplufs  of  his  real  and  per- 
fonal  eftate  to  Ethelred^  his  wife,  for  he^  life,  and  then  to  be  at 
her  difpofal,  and  to  make  certain  perfons  truftees,  dire£led  in  cafe 
he  (hould  not  make  fuch  will,  and  his  wife  ihould  die  without 
'   making  any  difpofition,  that  his  truftees  Ihould,  after  his  and 
his  wife's  death,  fell  his  real  eftate,  and  make  an  equal  divifion 
ofthe  purchafe-money,  and  of  the  refidue  of  his  perfonal  eftate, 
among  his  fix  daughters^  ftiare  and  ihare  alike,  and  to  pay  and 
di^ofe  of  the  fame  accordingly  as  therein-af^er  mentioned  ;  that 
IS  to  fay,  the  {hare  of  each  daughter  to  be  placed  out  at  intereft, 
and  the  intereft  to  be  paid  to  fuch  daughters  refped^ively  during 
their  lives,  and  for  their  feparate  ufe ;  and  after  their  refpec- 
tive  deaths^  the  (hare  of  each  daughter  to  be  paid  Co  all  and 
every  her  children  by  her  firft  huft>and,  except  an  eldeft  or  an 
only  Ton  for  the  time  oeing,  equally  to  be  divided  among  them ; 
and  if  but  one^  then  to  fuch  only  child  ;  to  be  paid,  to  the  fans  at 
^i^  and  to  the  daughters  at  21  cr  marriage^  with  benefit  of  fur- 
Tivor(hip  in  cafe  of  death  before  his,  her,  or  their  (hare  (hould 
become  payable :  provided,  that  in  cafe  all  the  children  of  any 
of  the  faid  daughters  by  her  firft  hufoandj  except  as  a/arejaia^ 
ihould  happen  to  die  before  any  of  their  refpeifive  Jbares  ftfould 
become  payable  as  aforefaid,  then  the  (hafe'lSir  (hares  of  fuch 
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daughter  or  daughters /^^u A/ ^^  arid  be  paid  to  the  elJ^/l  or  only 
fon  of  fuch  daughter  or  daughters  rcfpeflively  by  fuch  firft 
hufband,  at /his  age  of  21 :  trovlded  further^  that  in  cafe  one  or 
more  of  his /three  eldefl  da  ughters<^  {viz.)  Anne  Seymour^  Ethelred 
B'ennett^  ind  Hejler  Brodrippyjhould  die  without  any  child  or 
children  living  at  her  or  their  refpeSfive  deaths^  or^  there  being 
fuch  J  all  of  them  Jbould  die  before  their  or  any  of  their  refpeSfive 
farts  or  foares  fbould  kfcome  payable  by  virtue  of  the  trufts 
aforefaid,  tben^  and  in  fuch  cafe,  the  part  or  Jhare  of  the  fame 
daughter  or  daughters  Jiall  from  and  after  the  deceafi  of  the  fame 
daughter  or  daughters j  and  failure  of  her  or  their  child  or  chil- 
dren^ go  to  all  and  every  the  child  or  children  then  living, 
or  then  after  to  be  born  of  the  other  or  others  of  them,  the  fatd 
three  laji'^amed  daughters^  to  be  paid  as  the  (bare  or  (hares  of 
iuch  other  of  the  fame  three  daughters  would  have  been  payable 
to  her  or  their  child  or  children,  by  virtue  of  the  trufts  aforefaid, 
if  fuch  other  daughter  or  daughters  had  been  then  actually  dead  ; 
and  in  caie  all  the  faid  thre^e  eldeft  daughters  fhould  die  without 
child  or  children  living  at  their  re^£live  deaths^  or,  being 
fuch,  all  of  them  ihould  die  before  their  or  aay  of  their  refpeo- 
five  fliares  fliould  become  payable  by  virtue  of  the  trufts  afore- 
faid,  then  the  fhare  or  fhares  to  go  to  the  child  .or  children  then 
living,  or  then  after  to  be  born  of  the  three  youngeft  daughters. 
The  like  pr»vifo  with  reipefl  to  the  fhares  of  the  three  young- 
eft  children,  with  the  ultimate  litniution  over  to  the  three  eldeft 
children.  Ethelred^  the  wife^. being  dead  without  making  any 
appointment,  the  Archbifiiop  made  his  wiil^  and  devlfed  the 
refidue  of  his  eftate  upon  the  fame  trufts  as  in  the  d^ed.  Hejler 
Brodripp  had  iiTue  by  her  huft>and,  Richard  Brodripp,  one 
fon  and  a  daughter,  who  both  died  in  the  tife-4inie  of  toeir  mo-- 
then  the  fon  attained  the  age  of  21,  an4»  dying  ^inteftate,  left 
his  mother  .and  two  fifters  of  the  half-^blood.hiS  next  of  kini. 
Heflir  having  furvived  her  hu&and,  married )71&0mi7x  ^prode^ 
and  afterwards  died  leaving  Strode  her  huibttnd  her  ei^ecutor^ 
A  decree  having  been  obtained  i&t  carrying  the  d^ed  and  will 
of  the  Archbiihop  into  execution^  and  the  accounts  l>eing  taken 
and  the  refidue  of  his  eftate  placed  out  in  the  /lame  of  truftees. 
Strode  and  the  peribns  claimii^  under  the  half-fiftexs,  now- 
petitioned  to  have  one  part  of  the  refidue,  beinj  (Hefter\%  fliare) 
paid  to  them  vccofding  to  theit'  inferefts  therein^  Alfo  ano^ 
ther  petition .  was  preferred  by  Jofeph  Lpve^.  and  Bridget  his 
wife,  as  (be  was  the  only  yaunger  child  of  Jnne  Seymour^  to 
have  one  moiety  of  UeJler  Sifodi-$  (base  paid  -to  t}iefn.  And 
the  aueftioh  upon  the  two. petitions  was,  whether,  as  Brodripp 
the  (on,  attained  ai,  his  mother's  fliare  became  yeft^  in  blni^ 
god  tranfiniffible  to  his  r#prefentatives,  or  whether,  as  he  died 
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in  the  llfe-timc  t)f  his  mother,  although  he  attained  the  age  of 
ii,  and  the  mother  left  jio  iflue  living  at  her  death,  the  llmita^ 
tion  o\rer  to  the  children  of  the  other  two  fitters  took  place  ? 
It  was  argued,  that  by  the  claufe  which  gave  the  ihare  upon 
fhe  younger  Children's  death  to  the  eldeft  or  only  fon,  it  would 
hot  go  over  to  him,  if  any  of  the  younger  children  attained 
istr,  and  afterwards  died  in  the  life-time  of  the  mother.  That 
the  claufe  in  quefttan  did  not  intend  to  alter  the  time  of  veft« 
jng,.as  appointed  in  the  firft  ckuifc,  by  poftponing  it  till  after 
%he  death  of  th«^  mother ;  but  that  it  muft  be  underftood  and 
conftrued  in  thi^vway:^*  If  all  the  children  die  before  their 
fhares  ar^  payabieyChat  is,  before  2i,  whether  in  the  life-time 
of  the  mother  6V  afterwards,  then  to  *eo  over."  On  the  other 
fide  it  v^as  argued  from  the  words  of  the  claufe,  which  gave 
the  Qxirt  over  if  all  the  children  tlied  in  the  life-time  of  the 
mother.  Lord  Haydwicke  was  of  opinion,  that  it  was  not  a 
vetted  intercft  m'Brodripp  thefon,.  and  difmiflied  the  petition 
i>f  Strode  and  thenext  of^  kin:  And  upon  the.  other  petition, 
he  ordered  6he*ttioiety  of  Htfter^s  (hare  to  be  paid  and  trans^ 

(u)  B,  by  will  pLTe  to  his  executors  i6ool.  in  truft  to  in* 
veft  in  ftock',  andfpay  or  transfer  fuchfum  or.ftpck  to  his  fon 
yohn  Spencety  at  the  age  of  21,  and  apply  the  dividends  in  the? 
mean  time  tdvr^rds  his  maintenance  and  education. .   He  gave 
ahbriner  fum  of  1 6oal.  upon  *a  fimiliar  truft.  for  his  daughter 
T^hitha  Spsricer^^  the-ageiof-  21  :or  marriage.     He  alfo.  gave 
another  fum  ^f^  ij5faoI.  to  be -laid  ^ut  ia  the  fame  mannery  and 
to  acoumuia^  jflUPlbg  the  life  of  his  fon-in-law  yohn  Hart  i 
And'  aft6r  hii^'d^dth,  tSe  principal  with  the  accumulated-. diri^ 
deffdS  to  be 'tiJhf^ferrbd 'to'. hii  daughter  Rlizabeth- Mdrt^  for 
her  own  wfe  iarj^'beheAt  J  arid  if  Ihe  fliould  die  in  the  life  of 
h^r  huft>dndiwit/k(i«Mi'ldaVinguny  iAue  of  her  body,  he.dire6ied 
thfe  fak  -ftrm'  *ot'felk»i»it6  thc-rafidue.  !•  All  tbetefidue  of  his 
eftafe-and  effe^fts^ifeigkvieio- the*  executors  toJiw  ^quaHyilivided 
among  his  fotir'^h^dw^Ai-'J^^ai?  Emnsi^  Eli%iibethjMart^  John 
Spencer^ '^n&W^bitiki  .ijf>^«wr^t*flsareand .fhaie  'ai ike 3  '.but  be 
declared  that  the<haVeS  of  bii  foci  -Jiihit  and  his  ^u;ghtcr$.  JB//V 
sidhetb  Hat^t  iitid  Vabivba:^Spinevr  fliould  :bq  itrvefted  by  his 
tr^ttiii^s,'  ^ahd^ki;  tNi^'ii4i^^'iip^^  ^^  lilQe-  timftsv  its  hb  had.  be^ 
i^tQ  dii^^iSled '  ttt^  'Uga<:fes  TJf  J  6brf;  giVeir  <!si  .thfimn-^pefti  v«ly 
torfbeinv^lftedy  aod^fcat'ttit  ftaxi  6f  ihk'd^glxfccr. J^tf  U'^aHsi 
Jte  invefted  in'tfle  rimilkesof  hi9^e»^ca(tbr3l&r  hm  iie|^ac3i:te<'ufe 
fotAife^fT^W&th^  Eprijici^J  foi>*let  cttldtrlohWjhrioiiiaiituecde^ 
c^^fly^i^f  tnof^4hah  one,  ftaieiaildqfban;  •vXik^.^^pimiM&i^'th^t 
wi^ki4f(^-^{d^,lr  liis^^  or  any^bfhidtsbng'hdertihouldriiejibfifore 
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the  legacies,  givQn« to  them  refpedively  on  their.  |[bftres  o^  thf 
the  rqudue  of  his  eftate  fhould  become  payable^  withoMt  havijj^ 
any  lawful  ifTue  of  their  rcfpec^ii ve. bodies^  he  .^ve* the  {l\a(|f 
of  fuch  of  them  fo  dyipg  unto  the  furvivors  of  his  (on  s^ld  tluef 
daughters  refpedively*^ , provided  that  ia  caC:  any  of  hi%chi(^ 
dren'jhould  die  before  his^  her,  or  their  ihares^  of.fa^tefta^i^ 
given  to  them  fhould  become  payable  as.  afqrefaid^r  leayLog  anf 
child  ar  pbildren  of  his,  her  or  the^r,  refpedlvfr^^body  or  bodies 
lawfully  I>egotteh,  then  the  child  or  children  of  fuch  of  Us 
fai^, children,  who  ihould  happen  tx>  furvive  their  parent,  ihould 
be  entitled  to  the  ^are  or  fhares  of  fuch  parent,  to  be  equally 
divided  among  them,  fhare  and  (hare  alike,  if  more  than  one, 
^nd  if  but  one,   then  the  whole  to  fifch  only  child.     At  thp 
date  of  the  will  Jane  Evans  had  three  chiidren  y  Ebinez^r, 
Elizabeth  and  yufiana^   who  all  furvived  her  ;  at  the  de'ath  q£ 
the  teftator  fhe  had  three  others,  and  three  more  after  his  death. 
Ofthofe  fix,  three  died  in  her  life.     The  queftion,  at  what 
time  the  {hare  oi.Jane  Evans's  proportion  of  the  vefidue  vcfted, 
arofe  after  her  death  upon  two  .petitions :  one  by  Ebenczer 
Evans  the  younger,  who  having  attained  21,  claimed  one  fixt)i 
of  148 21.  16s.  I  id.  ftock,  being  one  fourth  of  the  refidue  ;  th^ 
other  by  Ebenezer  Evans^  the  ^ther,  who  claimed  three  nintji 
parts  as  adminiflrator  of  the  th|:ee  deceafi^d  children,    And  by  the 
Majler  of  we  Kollsy   ."  This  queltion  ought  to  havp  been  de- 
cided upon  a  bill.     I  have  changed  the  opinion  I  had  formed 
upon  this  will,  when  it  firft  came  on,  The  provif9  is  materi^il,; 
and  though  it  is  faid  it  cannot  apply  to  the  cafe  of  Jane  Evansy 
I  am  of  opinion,  coupled  with  the  affairs  9f  the  family,  it  is 
jlrong  to.  fliew  the  intention.     {  defire  to  be  linderftood,  that 
my  opinion  is  chiefly  grounded  upon  the  cirqumttance  of  y^^fi 
Evans  having  three  children  living  at   the  execution  of  the 
will-     If  it  had  vefted  in  them,  and  they  had  died  before  the 
teftator,  the  cpnfequence  would  have  been  that  it  would  ^  have 
become  lapfed,  and  then  it  would  have  been  part  of  the  perfon^l 
cftate  undjfpofed.  of.  I  will  not  go  through  the^c^fes.  Jn  geiie^ 
r^l  the  conftru6iion  ought  clearly  in  my  opinion  to  be  in  fa- 
vour of  the  vefting  of  intereftsj  and  upon  tjijfe  circumftances 
only^  I  think  the  (hares  do  not  veft  in  this  c^le.    I  admit  that 
Lord  Camden  was  for  reverfing  the  decree  jn^  Liege  y.  Thicks 
n^ffij  (a-)  und 'argued  very  ftron^ly  againft  it  j  but  I  underftand 
it  was  approved  by  lyord  Thurkw  in  L^cyd  v^   Bird,     Thjs 
teftator  anxioiifly  ftipulates,^  that  if  ther^  is  only  one  child,  jt 
(hall  go  to  that  one.      It  is  impoftible  he  could  mean  the  three 
then  living  to  take  vefted  interefts,  which  in  cafe  of  their 
death  before  him  would  have  made  it  an  undiipofed  of  reltdue : 
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but  I  9tn  elctrly  of  opinion  he  meant  at  all  events  to  difpofe  of 
diat  refidue.  Nothing  therefore  vefted  in  the  children  fill  the 
death  of  their  mother:  but  I  defire  to  be  underftood  that  .with- 
«ut  thefe  circumftances  and  this  daufe,  I  Ihould  not  have  been 
ef  the  fame  opinion,  for  I  think  a  gift  to  a  child  and  at  her  dc* 
^ccafe  to  her  children,  without  any  thing  elfe  would  give  it  to 
*all  the  children' (he  might  ever  have.  The  fliarc  of  Jane 
Evans  is  thereibrc  diftrimiuble  in  fixths,  and  the  father  is  not 
intitled."     Again-* 

{y)  C  bequeathed  to  truftees  an'  annuity  of  200I.  ifTuin?  out 
of  the  exchequeti  in  truft  to  pay  the  fame  to  his  fifter  r,  for 
life,  and  after  her  death  to  affign  the  annuity,  unto  and  for  the 
itfe  of  all  the  children  of  bis  fitter  equally,  and  iffln  Jbould  leave 
but  one  child^  then  the  truftees  fbould  afSgn  all  to  that  one. 
V.  died  without  leaving  any  child  living  at  her  death,  having 
had  but  one  child,  and  a  queftion  arofe  whether  the  reverfionary 
intereft  in  the  annuity  vefted  in  the>  child  during  the  mother's 
life  ?  and  it  was  determined  at  the  Rolls^  that  upon  thq  events 
which  had  happened,  the  reverilonary  intereft  was  lapfed,  as^ 
it  was  merely  \ti  contingency  during  the  mother*s  life,  and  that 
the  time  of  Ker  death  was  the  period  when  the  children  were 
to  take,  for  the  will  was  clear,  that  the  tcftatur  intended  his 
ftfter*s  children,  if  more  than  one,  (hould  take  as  tenants  in 
common,  and  if  but  one,  at  her  death,  then  that  one  to  have 
all:  but  if  the  intereft  were  to  yeft  in  the  children,  as  they 
came  in  ejji^  during  their  mother^s  life,  their  (hares  would  be 
tranfmitted  to  their  reprefcntatives,  if  they  died  before  their 
mother,  notwithftanding  if  one  child  only  were  living  at  the 
mother's  death,  it  was  to  have  ^he  wholes  of  confequence  the 
divifion  of  the  annuity  muft  be  at  the  mother's  death  among 
fuch  of  her  children,  as  ihould  be  then  living,  whigh  conftruc* 
cion  rendered  the  will  confiftent  in  all  its  parts. 

(z)  D.  reciting  in  his  will,  his  marriage-fettlement,  in  pur- 
iuance  of  a  power  therein,  gave  the  ftiare  and  parts  of  fuch 
ftock  as  be  had  power  to  difpofe  of,  to  truftees  in  tfuft  after  the 
death  of  his  wife  without  leaving  iftue  by  him,  to  pay  his  After 
yane  Daniell  the  intereft  of  loool.  out  of  the  ftock  for  life,  and 
{ifter  her  death  to  pav  the  principal  or  produce  to  her  two  fons 
Jaines  Daniell  and  Francis  Daniell  w^uzlly  in  cafe  thev  ihould  be 
fiving  at  tho  time  of  their  mother's  death,  but  if  either  of  then^ 
died  Defore  her,  then  to  pay  the  principal  or  produce  of  the 
lOOoL  to  the  Jfurvivdr  of  them,  and  alfo  to  pay  his  (ifter 
JUargaret  Sufukrland  the  intereft  of  300l.  out  of  thi;  ftock  for 
life,  and  the  principal  or  produce  after  her  death  to  h^  child 
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or  chiUreti,  if  more  than  one,  equally ;  ar^d  nforeover  to  pa7 
his  broth«'  Htmj  Mamell  the  intereft'of  aool.  fjr  life,  and 
the  principal  to  his  children  in  the  fame  manner :  but  if  Mar^ 
garet  SuruUrland  and  Henry  Mantell  h^pened  to  die  leaving^ 
no  iffue^  then  to  pay  the  intereft  of  the  300I.  and  200I.  to  his 
lifter  Jam  Daniell  iox  life,  and  after  her  death,  the  principal 
or  produce  to  her  children  equally,  but  if  onlv  one  child,  then 
to  that  one.     The  teftator  having  alfo  recited  that  he  was  pof- 
fefled  of  2 tool.  Bank*Stock,  4«per  cents,   1760,  gave  to  one 
of  his  truftecs  lool.  part  thereof,  and  the  reiidue  to  his  truftees 
to  pay  his  mother  Jam  Mantell^  the  intereft  of  600I.  ftock^ 
part  of  the  bft  mentioned  ftock  for  life,  and  after  her  death 
to  pav  the  600I.  to  his  fiifer  Jam  DanielL  And  as  to  the  teft  of 
fais  iaid  ilocfc  in  truft  to  pay  the  intereft  or  dividends  to  his 
wife  for  life,  and  after  her  death  to  his  children  equally,  but  if 
only  one  child,  then  the  whole  to  fuch  ^hild  or  to  fuch  child  or 
children  with  which  ihe  might  be  enfunt^  and  fhould  be  born  after 
faisdeceafe:  but  if  his  wife  ihould  have  no  child  or  children  of  his 
living  at  her  death,  then  to  pay  the  intereft  of  400h  part  of  the 
/aid  ftocky  to  his  fifter  Margaret  Sunderland,  for  life,  and  after  her 
death  to  pay  the  principal  to  her  child  or  children  equally,  if 
4nore  than  one,  and  to  pay  the  intereft  of  loool.  other  part  of 
the  iaid  fto4lt  to  his  ftfter  Jam  Daniell  for  life,  and  after  her 
death  the  faid  xoool.  to  be  paid  equally  between  her  two  fens 
James  and  Framis  Danielle  or  the  whole  to  the  furvhuor  of 
them.     The  teftator  died  in  1766,  and  his  wife  had  no  children 
by  him,  ihe  married  Thomas  Colby  one  of  the  truftees,  and  died 
in  1799.    Margaret  Sunderland  died  in  the  life  of  Mary  Colby 
having  never  had  any  iflue.     Jam  Daniell  alfo  died  in  the  life 
of  Mary  Colby.    James  and  Francis  Daniell  were  her  two  only 
children*  Francis  died  in  1793  inteftate,  after  the  death  of  his 
mother  leaving   Ann  Daniell  his  widow  and  adminiftratrixJ 
One  of  the  queftions  that  arofe  was,  whether  Francis  Daniell 
took  a  vefted  intereft  in  the  lOOol.  he  having  furvived  his  mo- 
ther, but  not  the  wife  of  the  teftator?    And  the  Mafter  of  the 
Rolls  decided  as  follows  :  *^  As  to  the  lOOOl.  the  only  queftion 
is,  to  what  period  the  furvivorfliip  relates.     There  can  be  no 
doubt  upon  that,  when  we  fee  the  limitations,  firft  to  the  wi^ 
dow  (ox  life,  then  to  the  children,  if  no  child  then  to  Jam 
Daniell  for  life^  then  equally  between  her  two  fons,  or  the 
whole- to  the  furvivor  of  them.     It  is  clear,  that  he  meant  the 
furvivor  at  the  time  of  the  divifion.     He  did  not  conceive  that 
would  t^ke  place,  till  both  his  wife  and  Jam  Daniell  were 
dead.    He  conceived  the  deaths  would  happen  in  the  order  of 
the  limitations.     The  mode  in  which  he  difpofes  of  the  other 
fuih  confirms  inftead  of  oppofes  this  conftru^lion,  (hewing  that 
(he  period  of  diyjiipu  was  the-  period  at  which  he  intended  it 
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to  veft.  He-had  the  fame  meaning  as  to  this  fund*     He  who  ia 

alive  when  the  divifion  is  to  take  place,  takes  the.  whok  of  the 
capital,  which  muft  be  transferred  accordingly  to  the>pUintifF 
J)aniel^'^  the  furviving  brother. 

y^t  may  fo  happen  that  the  intereft  in  a  bequeft  may.  be  vefted 
In  a  legatee,  and  yet  frofn  the  nature  and  circumftances  of  tho  , 

{^ift,  it  may  be  confidered  perfonal,  and  determining  with  his 
ife.     Accordingly  in  a  cafe<  whercT--*. 

(a)  A.  beaueathed  to  his  wife  his  real  ^nd  perfonal  eftatq 
for  life,  beneficially  during  his  fons  minority,  which  he  direded 
ihould  be  confidered  as  ending  the  firft  of  November,  I$'Q5,  upoa 
condition  that  his  faid  wife  until  that  period  ihould  find  his  fon 
with  fuitable  education,  maintenance  and  clothing,  and  after 
the  determination  of  his  fon's  minority,  he  gave  him  a  moiety 
of  his  income.  The  teftator  then  direded,  that  upon  his.  wife's 
death,  the  whole  of  his  property  ihould  belong*  to  his  fon,  but  if 
fysAi  fon  happened  to  die  during  minority,  he  gave  the  whol9 
of  his  eflate  to  his  wife  for  life.  He  alfo  appointed  guardians 
and  truilees  for  his  fon,  on  the  event  of  his  wife. dying  whil^ 
fai»  fon  continued  a  minor,  the  wife  did  in  fadi  die  during  thb 
fon's  minority,  having  married  JB.  who,  as  adminiftrator  to  bis 
wife,  claime'd  fuch  intereft.  in  the  tcftator's  eftate  during  the 
infancy  of  the  fon>  as  ihe. would  have  been  intitlttd  to,  if  ih^ 
had  continued  to  live  during  the  whole  of  that  period.  Upon 
this  claim,  the  Mafier  of  the  Rolls  gave  the  following  judg- 
ment ;  ^^  The  queilion  is  whether  there  is  an  abfolute  bequ^ 
of  the  intereft  until  the  ift  of  November,  1805.  The  diipofi-f 
tion  being  geperal  of  all  real  and  perfonal  eftate,  no  doubt  he 
might  have  made  that  bequeft,  and  if  fo  it  would. pafs  to  the  rer,- 
prefentative  of  the  wife,  at  the  fame  time  that  would  be  a  very 
extraordinary  intention  againft  his  own  fon,  giving  the  intereft 
of  his  fortune  to  ar]iy  ftranger  who  mighthappen  to  be  the  exe- 
cutor or  admi*iiftrator  of  the  widow.  It  is  quite  clear  upon 
the  whole,  that  he  only  meant  this  intereft  to  go  to  her,  pro- 
vided ihe  ihould  live.iio  long,  and  ihouid  be  in  a  fituation  to  jfind 
her  fon  with  fuitable  education,  maintenance .  aixl  clothing. 
Theexpreffion  there,  is,  'my  faid  wife.'  He  does  not  truft  that 
to  any  one  elfe.  He  appears  here  not  to  have  attended  to  the 
poiBbility,  that  ihe  might  die  before  that  period.  Then  after- 
wards if  ihe  die  during  the  minority,  he  appoints: guardians  and 
truftees.  As  it  has  been  obfcrved,  there  is  no  ufe  for  them, 
for  there  would  be  nothing  to  manage.  The  fon  would  have 
been  at  the  merqy  o(^the  wife  to  find  him  with  education  and 
maintenance,  and  that  burthen  it  is  admitted,.would  havepafled 
to  her  reprefentatives.     He  fuppofes  there  would  in  that  tevent 

(<)  Ex  parte  Davies,  6  Vef.Juiv.  CC.  147,-  •   . 
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be  occftiion  for  guardians ' and  cruftees*  but  this  further  proviflon 
occurs;  if  the  {on  die  during  the' minorit/y  the  whole  is  to  reft 
with  his  faid  wife  during  bir^lifey  n<^  Until  1805.  The  con^ 
ftru£tion  therefore  is,  that  though  as  againft  ftrangers,  he 
meant  it  only  to  her  for  life,  yet  as*  againft  his  Ton  he  meant 
to  give  it  to  her  reprefentatives,  putting  ftrangers  in  a  better 
Situation  than  his  fon,  the  meaning  upon  the  whole  is  <|uite 
clear,, and  the  petitioner  (the  hufl>and)  ca^  iake  nothing/' 

When  the  event  upon  which  a  legacy  is  given  over,  is.reiK 
dered  fo  obfcure  by  the  teftator's  manner  of  expreffion,  as  to 
render  that  event  merely  conje^uralj  as  in  cafes  where  thi; 
legacy  is  given  over  to  B.  upon  the  death  of  A*  before  A.  might 
have  rueived  it.  Or  when  it  is  giv^n  over  upon  a  contingent 
event,  which  does  not  happen,  as  in  the  inftance  of  a  beqiieft 
to  B.  ahJ  C.  as  tenants  in  cotumon,  but  if  either  die  during  the 
life  of  Z>.  remainder  to  the  furvivor,  and  both  die  before  D* 
The  legacies  will  in  each  cafe  be  confidered  vefted  interefts:  in 
the  iirft  cafe  the  bequeft  is  vefted  and  abfolute  in  A,  immediately 
upon  the  death  of  the  tcftator  ;-r-In  the  fecoiid,  the  legacies,  to 
B.  and  C  will  not  be  defeated  by  the  deaths  of  the  legatees 
fccfor.e  />.  ;  for  a  clear  vefted  intereft  will  not  be  divefted  by  a 
contingency  which  never  happened.  The  following  authori^- 
ties  will  elucidate  the  above  obfervations  ;-*- 

(^)  A;  reciting  in  his  will  of  178 1  that  his  fortune  was  en- 
tirely^of  his  own  acquiring,  confifting  of  about  86.27I.  and  was 
all  vefted  in  fecurities  in  the  Eaft-Indies,  gave-feveral  legacies^ 
Tome  abfolutely,  but  moft  of  them  were  diftin£t  legacies  to 
feveral  of  his  brothers  and  lifters  for  the  proper  ufe  and  benefit 
of  each  legatee,  with  a  claufe  to  each  directing, t. that  if  the 
legatee  fhould  die  before  he  or  flie  '*  might  have  received ^he 
legacy,  it^ftiould  go  to  the  children  of  the. legatee  qqually,  and 
in  default  of  iffue  among  the  other  brothers  and  iifters."  A. 
then  reciting  how  much  thefe  legacies  would  amount  to,  gave 
the  refidue,  after  having  calculated  the  amount  oi  it,  to  his 
father  for  his  own  u(e  and  benefit,  "  But  in  cafe  of:  his  death 
before  he  might  have  received  the  reft  and  refidue  of  my  eftate 
before  mentioned,"  he  gave  it  to  his  brothers  and  fitters  before 
mentioned,  and  t-heir  children.  He  appointed  the  defendant 
executor,  and  died  foon  afterwards.  His  father  died  in  1784, 
without  having  received  any  part  of  the  refidue,  and  the  fuit  w^ 
inftituted  by  the  brothers  and  fifters  of  the  teftator,  to  whom 
the  refidue  was  given  over,  .claiming  it  upon  th<?  event  of  the 
f;ather*s  death,  before  he  received  it.  It  was  infifted  for. them 
by  t\it  Solicitor  General^  that  the  meaning,  qf  the  teftator  muft 
be  this^  ^nd  ^was  fuggefled  to  him  by  his.  fituatipii,.>that  of  hijs 

(*)Hiltchin  «w.  Man^ngton, I  Ve/V  J un.  CC.  36.6, 
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relations  here,  and  the  property.  He  feemed  to  have  recol* 
levied,  that  the  property  muft  be  fent  over ;  and  did  not  mean 
to  veft  any  intereft  in  his  relations  here,  merely  becaufe  they 
might  happen  to  furvive  him,  but  if  they  did  not  live  to  receive 
ir^  he  intended  to  fubftitute  other  peffons  to  take  \u  It  was 
impoiSble  he  could  mean  the  fame  thing  as  if  he  had  faid^  ^^  I 
give  it  in  cafe  of  their  furviving  me.''  Suppofe  it  was  a  real 
eftate  devifed  upon  truil  to  fell  with  alLpoffible  diligence,  or 
in  a  reafonable  timei  the  court  would  enquire  into  that,  and 
make  the  executors  pay  cofts,  if  they  did  not  follow  the  direc* 
tions.  So  in  this  cafe,  there  ought  to  be  an  inquiry,  within 
what  time  the  father  might  have  received  it.  That  the  plaintiffs 
iaidy  the  eftate  could  not  be  got  in,  in  India,  before  the  father's 
death.  But  by  Lord  I'hurl^^  C.  ^^  I  cannot  find  any  topick 
of  argument  to  reafon  this  upon*  Suppofe  any  of  thefe  legatees 
had  diedy  within  a  year  after  the  teftator»  there  might  then 
have  been  fome  ground  for  faying,  that  the  teflator  alluded  to 
the  known  pradice  of  the  court  to  computjs  intereft  upon  lega- 
cies* from  a  year  after  the  death  of  the  teftator.  1  rather  be- 
lieve he  had  fome  fuch  purpofe,  as  you  attribute  to  btm,  in  his 
contemplation.  There  is  a  faint  indication  bf  a  purpofe,  that 
there  fliall  be  fome  time  or  other,  when  thefe  interefls  (hall  go 
over,  and  that  they  ihall  not  veil  in  the  mean  tine.  But  has 
he  conceived  that  mtention,  and  exprefled  it  with  fuch  definite 
.certainty,  that  I  can  ad  upon  it  ?  I  am  to  compute,  what  time 
would  De  fufKcient  to  enable  thofe  parties  to  receive  their 
legacies.  It  is  all  too  uncertain.  Suppofe  they  lived  and  claimed 
their  legacies :  they  mufl  have  been  computed  with  interefl 
from  ^  year  after  the  death  of  the,  teftator,  if  no  other  time  was 
appointed.  If  he  had  given  any  time,  I  agree  that  the  inten- 
tion is  to  prevail,  if  it  can  be  found  out,  (though  a  teftator 
cannot  make  an  executor  anfwerable  for  intereft  beyond  what 
the  law  has  done,)  but  ke  muft  give  me  fonie  rule  to  go  by. 
Suppofe  he  had  given  a  real  eftate  in  the  manner  you  fpecify  ; 
it  is  clear  that  it  will  neither  depend  upon  the  caprice  of  the 
truftce  to  fell,  for  that  would  be  contrary  to  all  common 
fenfe,  nor  upon  his  dllatorinefs :  in  fome  way  it  may  be  fold 
immediately.  But  'I  fhould  not  inquire  when  a  real  eftate 
miglit  have  been  fold  with  all  poffible  diligence,  for  it  might 
the  very  next  day  ^r  that  very  evening, ,  and  therefore  the 
court  always  in  fuch  a  cafe  confiders  it  as  fold,  the  moment  the 
teftator  is  dead ;  for  where  there  is  a  truft,  that  is  always  coni- 
fidcred  here  as  done,  which  is  ordered  to  be  done,  and  the 
court  cannot  meafure  the  time.  Suppofe  this  property  had 
been  in  the  IVeft^IndiiS^  itwould  have  required  lefs  time  to  he 
remitted^  ftill  lefs  if  in  Jerfey  or  Cumberland \  and  if  only 
100  miles  off,  it  would  have  coft  a  journey  gf  two  djsys  at  leaft^ 
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In  this  cafe  it  is  an  immeafurable  purpofe.  I  can  do  nothing 
with  ity  and  it  muft  be  confidered  ais  veiled  at  the  death  of  the 
teftator."  The  Solicitor  Gen^ral^  thinking  that  juftice  was  not 
done  by  the  decree,  defired  that  the  cafe  might  be  further  con« 
iider^d  ;  but  an  agreement  between  the  parties  relating  to  this 
fund  being  difcovered,  and  the  plaintiffs  fubmitting  to  the  opi* 
nion  of  the  court  in  the  decree  refted  upon  the  agreement 
which  provided  that  if  any  legatee  (hou)d  die  before  the  legacy  ' 
was  received,  it  fliould  go  over ;  and  upon  that  agreement 
the  Chancellor  faid,  the  relief  prayed  was  all  of  courfe. 

(0  ^-  by  his  will  in  1786,  dtre<Sted  that  his  executors  ihould 
fell  and  difpofe  of  his  eftates,  &c.  three  years  after  his  deceafe, 
and  the  refidue  of  his  eftate,  real  or  perfonal  he  gave  to  his 
fitter  E,  G,  and  all  the  children  of  her  body  lawfully  begotten^ 
to  he  divided  by  his  executors  among  fuch  of  them  as  might 
be  living  at  the  time  the  dividends  took  place,  in  equal  (hares* 
The  teftator  died  in  1787,  leaving  his  fitter  furviving  him, 
who  had  four  children  then  living,  aiKl  none  born  fmce.  The 
executors  did  not  (ell  the  ettates  withinTthe  three  years  after 
'the  teftator's  death,  but  in  the  yeat  1790,  the  four  children  of 
E,  G.  and  the  huibands  of  thofe  who  were  married,  executed 
a  letter  of  attorney,  reciting  the  above  claufe  in  the  will,  and 
they  authorized  thereby  R,  G,  to  receive  from  the  executors, 
the  money  which  was  due  to  them  by  virtue  of  the  will.  In 
confequence  whereof  the  executors,  upon  the  application  oi 
R,  G.  fold  the  eftate  in  Auguft,  1791,  for  ii,6ocl.  payable  hj- 
inftallments,  and  the  purchafer  paid  a  depofit  of  1160I.  Vari- 
ous difficulties  having  arifen,  the  conveyances  were  not  exe- 
cuted, until  after  the  fecond  inftallmcnt  became  due,  which  in- 
ftallment,  therefore,  was  not  paid,  and  in  the  year  1791,  prior  to 
the  execution  of  the  conveyances,  one  of  the  daughters  of  E.  C 
died ;  and  the  queftion  was,  whether  as  the  daughter  died  before 
the  money  was  divided,  her  reprefentacive^was  incitled  to  any 
part  of  it  ?  The  folution  of'  which  depended  upon  this  prior 
confideration,  viz.  at  what  time  the  (hares  of  £•  (r.  and  her 
children  vetted  i  And  it  was  infifted  fur  the  reprefentative  of 
the  deceafed  daughter,  that  under  the  authority  of  the  latt  cafe^ 
the  ettates  were  to  be  confidered  as  fold  immediately  upon  the 
tettator's  deaths  and  that  the  (hares  of  S.  G.  and  her  children 
vetted  at  that  period.  And  the  Lord  Chancellor  h\i^  t\M  t^ 
fa^s  of  the  cafe  had  put  the  point  out  of  all  queftion,  for  the 
joining  of  all  in  the  direSion  as  to  the  (ale,  fixed  their  (bire3. 

i;d)  A.  bequeathed  to   truftees  40l.  a  year,  part  of  5661. 
\annuides,  in  truft  to  pay  the  dividends  to  his  cau(in  5.  B.  for 

(r)  Stapletofi  <«;.  Palmer,  4Bro«CC.  49o«    (d)  HarriioA^. 
nan,  5  Vcf.  Jun.  CC.  107, 
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life,  to  her  (eparatet.ufe;   and  after^  her  death,  upon  truft  to 
transfer  the  40I.  per  annum^OT  the  ftock  or  fund,  wherein  the 
produce,  .thereof  might  be  invefted  to  P.  S.  and  5.  5.   chil- 
dren^ of  his  coufin  ff^^  S,   in  equal  moities,  and  in  cafe  of 
of  thedej^th  of  either  of  them  in  the  life-time  of  S.  B.  then  he 
gave  the  whole  thereof,  to  ike  furvtvor  living  at  her  deceaje. 
The  teftator  died  in  1782,     5.  5.  died  in  January,  1784,  and 
jP.  S.  in  December  in  the  fame  ye^r,  both  inteftate,  and  before 
the  death- of  the  teftator*s  coufin  5.  B.     S.  B.   haying  died  in 
1797,  thequeftion  was  whether  the  reprefentative  of  P.  S,  and 
S.  S,  was  imitled  totbe  40].  annuities^  or  the  refiduary  legatees 
pf  the  teftator?     And  by  the  Majier  of  the  RolUy  *«  The  only 
queftion  upon  this  will   is,  whether  by  the  event  that  has  hap- 
pened, the  deaths  of  5.  5.  and  P.  S»  in  the  life  of  5.  B.  this 
fum  of  40I.  per  annum^  given  after  her  de^th  in  their  favour, 
is  undifpofed  of,  or  in  other  words,  whether  the  bequeft  is  by 
thefe  means,  put  an  end  to  and  become  abfolutely  void.     Upon 
the  firft  part  pf  the  will-,  if  it  ftood  without  the  condition  an- 
nexed, in  cafe  0/  the  death  of  either  of  them  in  the  life-time  of 
S>  B»  there  could  be  no  doubt,  I  fM,ppofe  that  it  would  have 
been  a  vefted  intereft  in  thofe  two  j>erfons.,  for  it  is  a  bequeft 
pf  thefe  annuities,  to  a  peribrx  during  her  life,  and  after  her  de- 
ceafe,   to  twp  given  perfons  in  equal  moieties.     If  it  refted 
upon  thefe  words,  there  could  be  no  doubo,  it  would  upon  the 
death  of  that  perfpn  have  be^n  a  vefted  intereft  in   them  as 
tenahts  in  comm,on,  tranfmiflible  to  their  leprefentatives,  whe- 
ther they  furvived  the  perfon  intitled  fa;:  life  or  not.  Then  comes 
the  condition  annexed,  leaking  a  difpofition  in  a  given  event 
different  from  that  which  would  have  been  the  efFe<St  of  the  firft 
.Words*     The  contingency  defcribed  in.  that  part  of  the  will' 
^ever  took  place ;  there  being  no  furvivor  of  thofe  two  perfons 
at  thattime*     The  queftion  then  is,*  whether  this  makes  the 
whqle  ..void,  •  as.  if  ijc  njbver  veftedat  all.     It. is  pe.rfe<3ly  clear, 
-that  where  tber^^cecJear  words  of  gift,  giving. a  vefted  intereft 
•to  partie.S^>  thp  rcoJW't  will  never  permit  that  abfolute  gift  to  be 
,'defeated,  ynlefr  it  is  pRrfeSly  clear  th^t  the.  very  cafe  has  hap- 
pened, iivwhtcbitjs  declared  that  intereft  (hall.not  arife.  The 
cafe  pf  («)  Mac}eil  v.  IVinter  is  ciioft  ^nal^gpus.  to  this.    I  held 
,  tbt  :iixtQFfift:-  afefpUitftly  vefted  iix  the  fufviving  grandfon.     My 
49cre0'vms  reverfisd:  Jthe  h^nl  Chancellor,  holding  two  things, 
•  inlwth  )Qf;whi^'I.hAd  :given  49  ^prnioo  ^  ftrft  that-  it  n;eyer  did 
veflrin  tsb^  two  gfandfonsqr,the  /i*ryivpr  of  them ;  .^dly,  if  it  did 
.  i^eft,  jet  if:.fjifj[i<jiently  ap^jeaced  upon  the  v^ill,  that;  th^  teftetor 
liftteadAd  A.fuiliivprfbip  to  tak^.plage  anioog  all  tjirec;,  the^grand- 
fons  a;id  the  grand-daughter,  though  it  was  not  expreffed.     As 
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to  the  iirfF  point  it  does  not  bear  uppn  this  cafe.     The  Lord  , 
<3janceihr  was  oi  opinion,  the  words  were  liot  fuiEcient  to 
give  a  vefted  intereft  to  the  tWo  grandfons  for  this  reaTon^  that 
nothing  was  given  to  them  till  21 /but  the  capital  and  the 
/accumulation  are  dire<9:dd  to  be  paid  to  them  at  that'time  and 
no  other.     His  Lordfiiip's  opinion  is  expresAv  founded  upon 
^hat.     My  opinion  refted  intirely  upon  the  firA  point.  I  admit 
:the  abfnrdityof  the  intention:    but  that  isna  reafon  why  it 
ihould  not  .prevail.    I  am  very  glad  the  decree  took  the  turn  it 
'did,  for  unqueftionably   it   effeded  the  real  intention  of  the 
teftatrix.  But  without  entering  into  that  queftioni  or  comment- 
ing farther  upon  that  cafe,  to  which  it  is  toy  duty-  to  fubmit^ 
'h  is  foificient  to  fay,  that  it  is  impoffible,  any  doubt  Can  be 
'entertained  upon  the  words  ©f  thi^  wilK :   Upon  the  principle 
•of  the  Lord  Chanctllor's  opinion,  that  the  words  in  that  will 
were  not  fufEcient  to  give  .^ny  vefted  intereft  till  the  attain- 
ment of  majority,  my  decree  undoubtedly  was  wrong*    Bjut 
upon  the  do^rineheld  both  by  hrs  Xord&ip  and  by  me,  it 
muft  be  determined,  that  upoo  the  wctfds  of  this  will  there 
was  a  vefted  intereft,  that  was  to.be id i vefted  Only^^upon  a  given 
contingency,  and  thequeftion  only  is  whetSierthat  contingency 
has  happened?  No'  wor4s'  can  i)e  more  clear  for  a  vefted  in-^ 
•tereft.     Then  tht  tulc  that  I  applied  in  Mackdl  v.  Winter^, 
-and  that  was  admitted  by  the  Chanceibr,  takes  place, .  that  if 
there  be  a  clear* vefted  intereft,  the  court  is  only  to  fee  whtilt 
•there 'is  to  take  it  away,  and  the  only  oonting^ncy  is  that  in 
cafe  of  diet]eat)y>refther  of  them  in  the  life  of  5.  B.  the  whole 
i^  to  goto  the  fufvi  vor.  Nebher  of  them  was  living  at  her  death. 
That  puie,*  thercforei  that  I  applied  in  MaekSl  v.   ff^nter^ 
and   that'*'!  ftill   thitik*  binding'  upon  a  court  of  equity,  ap- 
'plies.     There  is  a  vefted*  inte|-eft,  and  the  contingency  upon 
•which  it  is  to  be  di vefted  never  happened:  the  vefted  intereft 
therefore  remains  as  if  th^e  contingency  had  never  been  an- 
nexed to*  it.   Upon  the  principles,  laid.  doWn  by  the  Lord  Chan- 
cellor in  il4i7<ri^// v*  Winter^  I  am  per&dly  ckar  .his  Lotdfliip 
*  would*  have  agreed  wkh  me  in  this  cafe.     I.  could  iUuftrate 
the- principle  by  putting  the  cafe  of  a^  real  eftate,  inftead  of  thefe 
'annuities,  givea after  the  death  :of  the  tenant  for  life,  to  thefe 
'tw^^pdfribds  and  dieirheivs^as  te^anes  incdrnmdn,  but  if  either 
of  th^uft  di^  j)e^re  the  death  of  the  tenant  for  life,  then  to  the 
'•fUrvi\^6r  andhis  hfeirs.  ^.Putting  it  fo,  there  is  no  poflibiHty  of 
"^oubi-^  it  would  havfe  been  a  vefted  intereft.  in  thcm^  to  be  di- 
vefted'Up6n>aconti^gen<^y  whitb;did  not  take  place.     Declafe 
-that- thefe  annuities  < of '40I.  per  annum  were  a  vefted  ij»tereft 
^iii  £•.<$.' and' jP,:<S.:^and^now  belong  to  the  defendants  F.  and 
his  wife  in  right  of  the  latter  as  their  adminiftraCrix." 
It  ma}^^trfiifut  ta^ot^rve-tii^thk  place,  that  although  this 


If"  *- 


ao8        ,  Of  Vefied  Legadef,  '  LCfaap.  V^ 

cafe  may  bear  a  near  refemblance  to  Scurfield  v.  Howes  before 
ftated  (/)  and  the  decrees  in  the  two  cafes  may  appear  without 
accurate  obfervation  to  be  inconfiilent :  yet  the  two  cafes  arc 
eiTentially  different,  fo  that  the  judgments   in  both  may  be 
right.     In  Harrifon  v.  Foreman^  the  furvivor  of  the  children 
who  (hould  be  living  at  the  death  of  the  tenant  for  life»  was 
alone  to  take:    as  both  therefore  died  before  the  arrival  of 
that  period,  the  contingency  upon  which  the  prior  intereft  given 
to  the  children  were  to  be  divefted,  never  happened.    But  in 
Scurfield  v.  Hnwes  the  legacy  was  to  go  over  to  the  furviving 
child,  if  dther  of  them  qied  in  the  life-time  of  the  tenant  for 
life,  therefore  the  brother  being  the  furvivor,  though  dying  be- 
fore the  tenant  for  life,  became  intitled  to  the  whole  fund^  he 
not  being  required  as  the  furvivor  in  Harrifon  v.  Foreman^  to 
be  living  at  the  death  of  the  tenant  for  life.     The  fame  pbfer* 
vations  are  equally  applicable  to  Barnes  v.  ^llen  alfo  ftated 
above- 
In  the  cafe  of  Gajkell  v.  Harman  lately  determined  at  the 
Rollsy  although  the  principle  upon  which  the  cafe  of  Hutchin 
V.  Manningt&n  {g)  was  determined,  vvas  acknowledged,  yet 
the  court  confidered  fuch  principle  inapplicable  to  the  £rft  cafe^ 
and  therefore  fiipported  the  bequefts.    The  cafe  as  reported 
was  to  the  following  cffcft,  (h)  John  Strettellj  by  will,  dated 
the  3d  of  Marish,  1786,.  confirming  his  marriage  fettlement, 
by  a  bond  previous  to)iis  marriage,  the  condition  of  which  he 
ftated  that  he  had  performed  by  a  devife  of  his  houfe  at  Croydon^ 
and  a  transfer  of  1 1, cool.  3'per  cent,  coniblidated  Bank  Annui- 
ties, in  addition  ^ave  to  his  wife  an  annuity  of  395I.  to  be  paid 
out  of  the  faieft  fecurity  he  (hould  die  poffefied  of,  except  his^ 
eftate  called  Ga/tc/iVi,  and  dtreded  that  fuch  fecurity  fliould 
afterwards  be  confidered  as  part  of  the  fortune  bequeathed 
to  his  ion  Jmos^  and  ihould  be  eftimated  at  i6,oool.     He  gave 
his  wife  the  houfe  at  Croydon^  the  ufe  of  his  furniture,  plate^ 
and  the  choice  of  the  furniture  of  one  of  his  houfes,  and  made 
feveral  other  bequefts  in  her  favour,  and  dire£ted,  that  after  her 
deceafe,  the  faid  feveral  particulars,  or  fuch  as  were  then  ex- 
ifting,  ih(Ould  be  either  kept  for  the  ufe  of  his  fon,  or  be  fold, 
and  the  produce  ihouki  fdl  into  the  refidue  of  his  perfonal  eft'at6 
according  as  his  wife  fhould  by  will  appoint,  and  for  want  of 
appointment,  the  fame  fhould  be  fold  for  the  purpofe  aforefaid. 
All  the  remainder  of  his  goods,  chattels,  furniture,  &c.  after 
his  wife  fliould  have  made  fuch  choice,  he  directed  (hould  be 
fold  by  his  executors ;  and  that  Jofeph  Briciwood  (hould  h-ive 
the  preference  of  purchafing  the  leafe  of  his  houfe  in  Riches^ 
Courts  with  the  furniture.     The  teftitor  then  gave  to  hl& 
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friends  Daniel  Afildred^  ^ohn  Harman^  AlexCtndet  Forh/s.  «ind 
his  brother  in  law  jofeph  Hayling^  naming  tbeni  as'his  exe(iutorS,' 
their  heirs  and  affigns,  freehold  eftates,  defcribing  them,  and  afl^ 
other  his  freehold  efiates  \  as  to  the  houfe  at  Croydon^  to  the  uf<f 
of  his  wife  for  life,  in  part  pf  the.provifion  by  hv  marriage  fet- 
tlement,  and  after  her  deceafe  tp  other  ufes  ;  and  as  to'Gotwicf 
and  other  premifes,  in  cafe  his  fon  (hould  attain  twenty-one,  ii^ 
truft  to  convey  to  the  ufeof  bis  fon  for  lifey^nx  wafte,  remainder 
to  his  iflUe  in  tail,  and  for  want  of  fuch  liTue,  or  in  cafe  there 
ihouid  be  none  whafbould  attain  twenty*one,  remainder  overhand 
he  gave  all  the  other  eftatestoother  ufes.  Hegave  his  fon^d^oool. 
tp  be  paid  him  when  he  Ihould  attain  twenty-one,  or  fo  foon  after 
as  he  could  be  put  into  pofleffion  thereof  according  to  the  direc-* 
tion  after  mentioned,  viz.  he  direded  thatf  the  feveral  funds  or 
fecurities  which  fhould  be  appropriated  for  fecuring  the  ^foreiaid 
annuity  ofSool.  to  his  wife,  (made  up  of  the  iptereft  and  rents, 
provided  by  him  in  performance  of  his  marriage  (ettlement,  and 
the  additional  annuity  of  395I.)    which  altogether  (bould  be 
<!»nfidered  af  the  value  of  i6,oool.  and  no  more,  ihould  be 
computed  as  part  of  the  30,000!.^  the  remaining  i4,oooL  to 
make  up  the  fame  to  be  appropriated  or  fet  apart  and  inveftedf 
by  his  executors  at  intereft :  the  eftate  at  Gotwick  to  be  confi- 
deredpart  of  the  14,000!.  and  valuedat  loool.:  fuchotherofhis 
real  eftates  as  his  executors  (houldnot  find  it  neceflary  to  mort« 
gage  or  fell  for  the  purpofes  after  mentioned,  to  be  confidered 
a  &rther  part,  and  be  conveved  to  him  in  fee  to  be  valued  at 
twenty  years  purchafe  upon  tne  improved  rent.    He  impowered 
his*  executors   and  trufiees  to  advance  and   pay  out  of  his 
eftate  any  fum  not  exceeding  1500I.  to  be  laid  out  in  educating 
his  fon.     He  gave  bis  fon  an  annuity  of  150I.  purchaf^d  b/ 
him  for  the  lives  of  hinifelf  and  fon,  to  be  kept  infured  upon 
his  fon's  life,  until  his  age  of'twenty-one,  the  furplus  income 
to  be  applied  to  maintenance  and  education,  with  full  power  to 
his  executors,  as  his  fon  Ihould  advance  in  year;$  to  make  ai^/ 
farther  allowance  out  of  his  eftate  for  the  purpofe  aforefaid : 
and  the  refidue  of  the  income  of  his  fon's  fortune  beyond  main* 
tenance  and  education,  to  be  applied  iii  or  towards  paycnent  of 
the  feveral  annuities  after-mentioned. 

The  teftator  then  appointed  his  wife  fole  guardian  of  hT$ 
fon,  until  his  age  of  tweoty-ohe,  and  in  cafe  of  hei  d^ath,  he 
appointed  his  executors  2Lni  Arichvoody  exprdEng  particular 
confidence  in  the  latter,  that  h&  would  exert  himfelf  for  his 
(the  teftator's}  fon's  intereft';  and  after  reciting  that  he  had 
made  his  will  under  the  fulleft  con  virion  that  his  fortune  would 
vltimat^ly  amount  to  the  fum  of  4.5,000!.  or  upwards^  He  pro- 
ceeded  to  make  the  foUowlrig  bequcfts  i— • 
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'  To  bit  Vtfe  spool,  to  be  95  hervdifpofjl  by  wiU^  the  fai-^ 
tereft  du/ing  ber  life,  to  be  applied  to  the  o<ber  pur^ofes  of  his 
im\\%  empowering  ber  to  apply  tt^  or  any  part  during  htv  life 
^r  the  advantage  of  their  font  to  Forbes  lOOl.  and  feveral 
other  pecutiianr  legacies.  And  he  recomniended  to  Ins  exe- 
cutors, if  the  tome  could  conveniently  be  done,  to  dtibharge  alt 
tbe(e  laft-mentioned  legacies  at  one  payment,  without  Waiting 
Ibr  the  general  diftribution  therein  after  mentioned :  to  Hay^ 
ting  500T.  and  fevera)  other  legacies,  fonie  fubjedl  to  condi- 
tions. The  will  then  proceeded  thvis  ><—  ' 
•  •<  I  give  to  my  very  worthy  and  kind  friends  Daniel  Mttdred 
and  yonn  Harman^  two  of  my  executors,  herein-after  named^ 
the  lum  of  500I.  each,  with  my  moft  grateful  acknoviriedgments 
for  that  laft  eflential  proof  of  their  afFe£tidh  and  regard.-^ 
I  alfo  give  to  my  friend  Alexander  Forbes y  one  other  of  my 
cipecutors,  the  fvim  of  400I.  and  to  my  brother-in-law  Jofeph 
Haylingy  my  other  executor,  i-sol.  but  thefe  foiir  legacies  to 
my  (kid  executors  are  not  to  b^  paid  i/i  preference  to  any  other 
^f  the  legacies  herein  lad  before-given  }  and  I  give  to  Mr. 
^Qhn  'Brick'wopdy  who  will  |3e  affifting  my  executors  in  collecl- 
j«ig  my  effects  and  /qttling  my  affairs,  the  fum  of  500I.** 

ile  then  gave  feve^al  annuities,  among  them  50I.  a  year  to 
Fofkes^  for  life  ;  and  if  they  found  occafion  for  the  cxtenfion  of 
tlie  annuities,  be  autborin^d  bis  executors^  in  cafe  the  circum- 
ilances  of  his  fortune' would  admit,  to  extend  the  annuities  to 
sny  fum  not  exceeding  ?0c5l,  per  anmm^  and  he  diredled  hi^ 
^JCecutors  at  the  beginning  of  the  annuities,  for  feciiring  pay- 
QiQht  thereof,  to  invefta  fufficient  part  qf  bis  perfonal  eftate 
in  the  funds  or  on  mortgages  at  their  difcretiori,  diftinguifhii^g 
j)i  their  accounts  the  capital  for  efu:h  annuitant,  that  at  their 
td^ceafe  the  fame  might  he  applied  in' manner  therein<»after 
^irc&ed.     He  then  proceeded  thus — 

^ "  And  whereas  by  reafon  of  this  agreement,  I  have  lately 
entered  intQ  vvith  Mr.  yohn  Brickwoodf  and  Mr.  Tlimas  Pat-* 
tJd^  jimior,  for  their  taking  to  tbemfelves  njy  debts  owing  in 
America^  and  paying  me  the  £une  by  inftallibepts,  to  be  feciired 
l)v  their  bond  'or  bonds,  I  canriot  fix  any  period  for  the  pay- 
ment of  the  pecuniary  legacies!  or  annuities,  herein  before  given, 
which  are  not  already  particularly  directed  as  to  time,  I  muft 
leave  it  tp  the  di(cretion  of  iriy  executors  to 'make  a  firft 
dividend  upon  the  faid  legaci^^,  fo  foon  after  tfie  receipt  of 
the  faid  Mcflrj*.  Brlci^oea  dni  PatHleh  firft  payment,  as  they 
iball  have  fiifficjent  to  diyid^  5s.  in  the  poiuid^  or  any  greater 
^im.amQng'nny.&ld  legatees^  and  at  the  fame  time  in  veil  or  ftt 
apart  fgr  tbQ  faid.  annuitants,  a  fufSd^nt  fum  or  funis  to  produd^ 
and'-bVTng  iiT  onfc"  quarter  part  of  their  annuities,  and  the  lik^ 
proportions  to  be  contitaued  ai)^  the  whole  are  difcbarged  or 
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pwfiAeii  fcJi*t  my  feiJfon's  fortuiic'tn  evety  f\itrt'dfirifiorfbeinJ 
confidered  a  crerfitof  for  14,000!.^*'  and  for  the  more  fpeedjr 
paymentof  the'iatd  legacies  antfarrnuiries,  **my  feid  executors'* 
to  niortgstge  or  fell  all  or  any  part  of  hiBTvjal  e^ate  beford 
Aviferf,  except  the  houfes^at  CroydoH  and'  Oitwhi'y  and  to  cuj 
timber  and  underwood  upon  the  lartfer,  when  or'  fuflttient' 
growth  I  the  annuities  tb*  Porbti  and  fome  others,  10  he  pa(d 

Juarterly,  atidl  ta  comffretictf  three  months  after  his  d<*ceafe". 
[e  gave  three  other  anntifties  payable  qu  irtrriy,  direSing  the 
iirft  payment  to  be  made^  when  hit  executory  ihouid  have  fii^- 
ficient  ctfbfh  in  their  handg  to  inveftr  one  (Quarter  part  of  tho 
capitaC}  liroducing  the  fame,  and  from  thence  to'  coiuiiiue  payj* 
ablea»  aforefatd,  and  he- Aibmitled  the  fettlernenc  of  accounts 
with  hi^  tate  brother  to  hi«  executors^  and  gave  directions  for 
the  adjciftment  of  other  accounts,  and  declared  ic  wis  not  his 
intention  to  extinguith  debt^  from  legatees,  but  fuch  debil  to  bl) 
paid  frrft*     The  will  then  proceeded  in  thefe  words-^ 

•*  And  whereas  the  long  minority  of  my  f^^n^  will  moft  pfobabljr 
create  a  confideraMr  addition  to  my  fortune^  and  it  is  my  earned 
wi(b  and  intention  that  my  refiduary  legatees  (ball  each  of  them 
receive  50oh  at  the  leaft,  over  and  above  their  fefpeftiVe  legr^ 
cies,  I  therefore  direft,  that  when  that  fum  can  clearly  be 
afcertained  to  them  after  provifion  for  payment  of  my  (ot\% 
fortune,  and  the  ifeveral  legacies  and  annuities  herein  hefori^ 
contatned,  then  what  further  (hall  be  recerved  or  accuniulatea 
of  my  eftate,  (hall  be  difpofed  of  as  follows^  (to  wit]  to  my  fon 
Amos^  the  fcrm  of  2',50o).  in  additioif  to  his  Ibrtuae,  and  payabl<^ 
at  the  fame  time- therewith  !  to  the  feveral  pecuniary  legatee^ 
whofe  legacies^  are  to  be  gradually  dilchargcd  by  way  of  divi-» 
dend,  as  Herein  before  is  dire(5led,  the  further  fum  of  2/  p€C 
cent,  or  one  quarter  part  more  upon  the  Capitals  of  then-  re^ 
pe<9ive  legacies,  and  if  any  farther  furplus  fliall  be  friade  ot 
ari&y  be  it  more  or  lefs^  the  fame  to  go  and  be  equally  divided 
among  my  refiduary  legatees,  or  fuch  of  them  as  ih&H  be  theH 
living:  but  in  cafe  my  fatd  fon  fhali  happen  to  depart  this  lifo 
before  heattai;is  the  age  of  2r  years,  his  fortune  biling  then  ih 
the  hands  of  my  executors,  I  give  and  bequeath  to  my  feveral 
imnuitants  herein-after  named,  the  feveral  annuities  herein  after 
m'entioned,  with  fuch  conditions  and  the  capitaj  producing  th(» 
fame,  to  go  and  be  applied  in  like  manner  as  herein-^before  is 
mentioned  and  appointed  refpefting  the  annuities  herein^beford 
given  to  them.**-*Thcn  after  giving  his  v/ife  jboli  a  y^ar. 

For  bis  lOOl.  a  year,  and  two  other  annuities,  {fKe-tetfatdr  pro* 
eeeded,  ^but  in  cafe  my  fatd  fonV  fortune  {bail  not  be  thep  all 
in  hand',  then  fuch  fmaller  equally  proportioned  au^n}enradon^<!ff 
the  annuities,  ay  the  partbf  niy  fon  V  fortune  in  h^d^  witl 
«dmie/^  and'  after  the  death'  of  id^  wife,'  artd "ptovifidlf  bdrtU 

made  for  his  then  furviving  annuitants^  ht  bequeathed  tb« 
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money  then  in  the  hands  of  his  executors  in  ninths,  and  after 
the  difpofition  of  eight-ninths,  coi)cluded  thus — 

^^  And  the  remaining  ninth  part  in  equal  (hares,  to  fucb  of 
my  refiduary  legatees  as  fliall  be  thin  living ;  and  as  the  then 
remaining  annuitants  ihall  from  time  to  time  depi&rt  this  life, 
the  fund  for  payment  of  their  annuities,  which  is  not  herein- 
before fpecificalfy  difpofed  of,  ihall  go  to  and  be  equally  divided 
among  fuch  of  my  refiduary  legatees  as  ihall  be  living  at 
the  deceafe  of  each  feparate  annuitant,  ^  And  as  to  all  the  reft, 
refidue,  and  remainder  of  my  eftate  and  effects  whatfoever  and 
wherefoever^  after  payment  of  m^  debts,  funeral  expences,  and 
the  legacies  and  annuities  herem-before  given,  I  give  and 
)>equeath  the  fame,  and  every  part  thereof,  equally  to  be  divid- 
ed  among  niv  good  friends  and  executors  Daniel  Mildnd^  Johk 
Harmany  Alexander  F^rbes^  Jofepb  Hayling,  and  Mr.  yohtt 
Bricksv9ody  herein*be£ore  named,  in  whofe  zeal  refyeding  the 
alfifting  my  executors  in  collecting  my  effects,  and  fettling  my 
j^airs,  ana  in  whofe  .attachment  to  the  intereft  and  welfare  of 
jpay  dear  wife  and  child,  I  place  the  moft  unreferved  corw 
fidencc/* 

l*he  teftator  after  fome  farther  expreffions  of  confidence  in 
Brickw9Qdy  declared,  that  he  fliould  not  be  entitled  to  receive 
any  part  of  the  ref&due  of  his  eftate  therein-before  bequeathed 
to  him,  until  the  bonds  given  to  the  teftator  by  him  and  Paitle^ 
ihould  be  fully  paid,'and  he  appointed  Mildred^  Harman^  Forbes^ 
and  Haylingf  executors,  and  directed,  that  in  cafe  of  the  death 
of  any  of  the  trufte^s,  the  f(f  rvivors  from  time  to  time  ihould  ap- 
point new  truftees,  and  chat  a  legacy  of  250I.  ihould  be  paid  to 
each  new  truftee  upon  his  appointment,  and  gave  powers  to  the 
jtruftees  to  compound  debts  and  fubmit  to  arbitration  with  the 
common  claufe  of  indemnity. 

.  The  teftator  died  upon  the  28th  of  July,  1786.  Mildred  died 
in  February  y  1788,  Forbes^  in  Oiiober,  1790,  and  Hay  ling  in 
January,  1796. — Forbes  bequeathed  all  his  eftate  and  mc&s  to 
his  fifter,  whofe  refiduary  legatee  and  adminiftrator  with  the 
will  annexed  filed  the  bill,  claiming  a  fifth  of  the  refidue  under 
StrettelN  will,, as  vefted  at  his  death,  in  Forbes. — That  claim 
was  refifted,  except  as  to  fo  much  as  was  got  in  during  the  life  of 
Forbes.  The  Majier  of  the  Rolls  pronounced  his  opinion  to 
the  following  efFe£i. — ^^  This  bill  claims  one  fifth  part  of  the 
clear  refidue  and  furplus  of  the  teftator*s  eftate.  It  is  contended 
on  the  part  of  the  two  defendants,  who  are  the  furviving. 
refiduary  legatees,  that  the  plaintiffs  are  only  entitled  to  a  fifth. 
,of  fo  much  of  the  refidue  as  accrued  during  Forbes^s  life.— -The 
doubt  arifes  from  the  teftator's  having  in  efFedi  made  two 
refiduary  bequefts.  There  are  two  queflious,-r-ift.  What 
was  the    intention?      adly.    Whether  that    intention   can 
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be  carried  into  Execution :  whether  it  h  legal  and  pra£licabi^  ?*. 
From  the  whole  frame  of  the  will,  '^he  teftator  /  appears  to 
have  been  fenitble,  that  a  confiderable  time  muft  eiapfe  before, 
his  peribnal  eftate  could  be  got  in^  and  that  until  it  was  col]d£):ed';^' 
which  he  feems  to  fuppofe  could  not  be  completely  done  until  his' 
fon  would  be  of  age,  the  reiidue could  not  be  eftimated.— ^Making! 
his  will  under  that  impreffion,  he  directs  a  few  legacies  to  be: 
paid  immediately,  as  to  the  reft,  the  diftribution  was  to  be  made' 
as  the  property  was  realised,  that  is,  as  it  got  into  the  hands  of 
bis  executors.— -He  gives  his  refiduary  legatees  500!;.  each,  iii' 
addition  to  the  pecuniary  legacies  he  had  before  given  them.^ 
But  when  he  gives  them  the  legacies  of  500I.  he  docs  not  name"* 
or  defcribe  who  they  are.     But  they  are  to  have  500I.  a  piece' 
a%  any  rate.     Afterwards,  having  made  a  farther  difpofition  for 
his  fon  and  legatees,  out  of  what  farther  ftall  be  received  or 
accumulated,  he  declares  that  if  any  farther  ftirplus  {hall  be^ 
made  or  artfe,  be  it  more  or  lefs,  the  fame  (hould  go  and  be' 
equally  divided  amongft  his  reiiduary  legatees,  or  fuch  of  them' 
as  {hall  be  then  living.  Then  he  gives  away  his  fon's  legacy  in'' 
cafe  of  his  death  before  the  ag^  of  21 ;  and  of  that,  fubjed  to 
an  additional  profifion  for  his- annuitants,  he  gives  one  ninth* 
part  €0  fuch  of  his  refiduary  legatees  as  fhall  be  then  living;; — It' 
feems  to  have  been  his  intention  therefore^  that  they,  that  is,' 
fuch  of  them  as  (hpuld  be  then  living,  mould  tal^e  wh^^tever 
was  indeiiAite  furpli|S.T-*As'to  that  there  is  no  doubt  or  ambi** 
guity.— tHc   intended   they  ihould  take  only  the  firft  pecu-^ 
niary  legacies,  anid  the  legacies  of  500I.  a  piece  abfolutely. 
The  reft  was  contingent,  and  only  vefled  in  them  if  liviffg,"; 
when  the  f^rplus  aix>fe.— rThat  being   the  intention,   it  is* 
objefled,  that  though  diftinfit  and  expficft  that  intention  is  not 
praSkicable.r^It  is  faid  the  fiirpius  ^rifes  from  day  to  day,  and 
that  fuch  a  bequeft  was  top  vague  apd  indefinite  to  be  carried 
into  execution,  and  for  this  the  cafe  of  Huicheoh  v.  Manningy 
is  cited  (i).     |n  that  cafe  there  was  nothing  to  which  the 
receipt  was  to  be  applied^  it  was  to  be  i|  bare  poffibiiity.   Lord 
Thurloiv  faid,  the  teftator  had  given  no  ftandard  to  which  the 
court  was  to  apply  the  event  oh  which  the  teflatpr  had  given 
over  thofe  legacies,  and  the  claimants  there  came  to  diveft 
a  legacy  abfolutely  given.-«*-They  were  to  make  odt  a  xrafe  x>ti[ 
which  it  was  given  over  to  them,  it  was  as  the  Lord  Chancellor 
exprefled  it,  an  immeafurable  purpofe.     When  it  ntight  have 
been  received  it  was  impoffible  to  determtne«-^Nothing  could 
be  more  indefinite.     That  cafe  therefore  is  clearly  dtftingutfli^- 

able,  and  StapUton  v.  Ptibntr^  {k)  went  ofF  iipon  anotheir  poiivti 

-       ..  .     .■      i     ;    i     ■       I  .         •• 
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0$re  4iothinS  vie(ts.  in  thp  refi^uarjr  Ipg^t^es,  vnl^  jtl^&y  ar« 
Ijvmg  when  the  ej^lft^^ce  of  tb^  furplu^  iu  tbeir  h^icU  is 
zicQimnt^y  .^1^^  ^^  i^.feceived  ^nd  accumulat^d.-^Th^^  x;aiv 
be  ;)9.  '4iAcuUy  in  a^f^eruining  when  the  furplu^  .^  ii>i^t  an4^, 
it  qijg^t  ^uil  as.u<i?U  bfive  ^il'eii  on  a  claim  of  one  oi  tW  pecui» 
nia^y  k£^cecs,  for  their  dividpnd^  ^ne  oiade  payable  whea^bercf 
lit  a  fMna  cpll^£l^d  by  >(he  ej^ecqtoris,,  and  ii  a  pocuoiary  )e^tep 
twd  claimed  Ivich  dividends  on  4.  giv^  day,  he  n[iuft<b9.y^  (h^wf^ 
tV^r  there  wa^  a  t'mid  capable  of.  p^yin^  that  dividiipd^at  the 
tpnc  of  the  claim,  and  there  could  be.  no  dit&culty  In  taking< 
that,  account,     in  this  caie  th^  account  is  not  to  be  t^ktin  A^y 
hy  day  -p  ,out  all  th^tt  is  to  be  done,  is  to  fee  how  the  .9i^cauBt$ 
of  the  executors  (land  on  the  o^y  ot  the  death  of  any  one  of  the 
dcepali^d  refiduary  legatees.     There  U  nothing..  impra<9icable 
in  that«     I:  is  as  eaiiiy  done  as  the  account  of  thedebt  given  in 
the  cafe  of  Innes  v.  Mitchtll  (/J,  where  a  debt  was  given  as  it 
i^ood  on  ^  certain, day.     In  the  inftance  of  the  annuitants  under 
tbis  will>    that  p^rt  pf  the  efta^  appropriated  to  f^cure    the 
afni^ities,  veits  in  iuph  only  of  thp, refiduary  le^tees  as  ihall  be 
laying  at  fhe  death  of  tho  aiiu)uitants«     \%  is  iaid,  this  would 
ipif!x\,^  it  ^bitr^ry^  :as  the  executors  might  reeuUtc. their  con^ 
d^£t  in  co.le£t|ng  the  teft^tor's  d^bts  upon  a  ipecul^ion  ^s  to 
the  ftate  fif  fonoe  iim^g  jthemfelves.     But  the  whple  frame 
olf  thi?  will  Ibews,.  t)«t  th(^  ftate  of  the  teftator*?  property  did 
inop  ^di^it  of  an  imn^ediat^  diftributiph.  and  the  OftCeiSty  of 
tnat  power  arofe  ovic  of  the.il.tu^on  of  his  afiEiirs..   Is.it  not 
to  be  permitted  jto^  a  tw*ftatpr  to  poftpone  the  vefting  'Of 'bifi 
property  till  his  T^nf^  ihali,  be  collected  ?-^He  fvipiiote^  end 
the  court  ipuft  fuppefe,  tiU  the  ^ontr^y  is  ihewti;  that  the 
executors  ad  bQm^  fick,-^Bm  h^d  not  the  teftatQr  a  right  to 
f^y  fo?  if  the  executor  might  by  poflfibility  a^  improperly  or 
arbi:rarily^  it  was  the  buiinefs  of  the  teftator  to  contemplate 
that  pqfljpility,  and  provide  against  it.*— But  ther«  never  waa 
a.C4fe  ij[\  v^hjiph  ther^  yv^s  lefe  tempti^tbn  tp  e:|ecutors  to  a6^ 
iaiprQperly  J  for  their  own  lc5g^cieft  ^f  jop^  wlM^h  w«re  vefted 
abiv)iutvi/,  woi4Jd  inai  hf  paid  ti^l  tb^  mnd$  were  coltoded,  and 
%\\^ii  coi^ijk  i^  no,  f4rplus  ^)1  tibere  was  a  furpUi8,and  it  is  not 
h^r^  ^lle^gedj^tbaf  there  vr^  any  unfair  condu^  of  the  eicecu-< 
tors,     Tjieisi  ^it  js  iaid,  the  laft  refiduary  clapfe  h^$  no  effeft. 
That.i?  n<^t  foj  for  mi  the  firft  plsv^e  it  nam«&  who  are  the 
rpfidfiafy  Ijjgateps,.  who  were. not  bfjfore  pained.    Next,  if 
they  all  h^d  d^d,  pef  Nk^s  the  }^  re&du^y  ciaufe  would  have 
givp..  the  ref^due  to  the  repr^ent^^ivfs  of  all  of  them^tbut  two 
refiduary  legfiten  ))?i»g  mw  'U^ing.  W  ta^c  wtotevcr  fturpltt* 
arifes,  np  iuch  ^ueftion  as  that  laft  now  pcctirs.    I  ^m,  there^ 
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fore  of  opinion^  the  plaintiffs  are  not  entitled  to  one  fifth  part 
of  the  clear  refidue  which  has  arifen,  but  are  entitled  only 
Co  a  fifth  of  fo  much  as  had  arifen^  and  was  afcertained  at  the 
time  of  Forbes's  death.  ^ . 

Xhe  word  **  ftirviving/*  has  been  confidered  f}rnontmou«  ) 
with  ^^  others/'  in  order  to  effectuate  the  intention,  and  ia  /^ 
favour  of  vefted  interefts.  ^ 

{m^J,  bequeathed  to  his  fon  Jndrop  Wilmtj  one  third jsart' 
of  his  refiduary  eftate,  to  be  placed  at  intereft,  for  his  benefit,  hj 
the  executors,  with  a  direction  that  hcs  fon  fhould  hot  be  put 
isi»&  poffdBon  of  his  fiiare  b^fof e  %$•  '^^  vtmaiMnct  tw# 
thirds  he  |^ve  to  his  two  daughtf  r^  Marj  and  Sar^h  /Pibmtf 
to  be  placed  cnt  at  intereft  in  like  manner,  for  their  admsmtage, 
but  they  nDr  to  have  pofieffion  thereof)  until  21.  The  teftator 
theit  recoimneiided  his  daughters  to  the  care  of  his  ekecutors, 
9i9d  that  they  ibould  be  e£icated  in  a  manner  luitable  to  the 
fmal)  fortune  ^hey  might  become  :poffeA*ed  of  at  the  timcof  their 
mafriagesy  wbicn  marria^s  he  d^red  might  not  take  plaot 
before  their  ages  of  2i,  tH^lr  fortunes  to  be  fettled  upon  tbem 
and  th^H-  heirs  for  ever  1  but  in  cafe  of  their  deaths  witll^ 
out  iflue»  then  to  their  hufband^  axid.  if  either  of  tbem  diei 
before  21^  her  third  part  was  to  be  equally  divided  between 
ch^  twofkrviving  children,  and  in  the  event  of  th^  death  of  two 
of  his  abo^re^named  chfldred,  then  the  whole  of  what  h«  ambt  . 
die  poiTeiedof  (hould  devolve  to.the  furviving  child.  But  ifali 
his  children  dted,  before  they  attained  their  fud  refpediveages^ 
the  whob  of-  Ms  eftate  was  to  ^o  to  hia  brothers  J.  and  P# 
fffilm^t^  and  their  heirs,  in  eqtiaf  fliares.  Mary  attained  ai^ 
in  179S9  and  received  her  (bare,  and  having  married,  died  ia 
1796,  her  hutband  took  out  adminiftration*  Jhdrevo^  died  ift 
1802,  having  only  attained  18.  Sarab^  married  J^«  M.  ^xA 
they  having  obtained  an  order  for  a  transfer  and  {jayinent  of 
her  (hare,  smd  <of  a  moiety  of  the  &are  of  jMreiv.  petitioned^ 
fkat  the  remaining  moiety  might  be  transferred  and  paid  to 
P,  M.  with  the  confent  of  Sarah,  as  the  only  furviving  child 
at  the  death  of  Jndrna.  But  the  hu(band  of  Mary  claiixiod  that 
moiety  in  the  right  of  Mary^  as  ihe  attained  2 1,  at  which  period 
the  teftator  intended  all  the  intereft  ihouM  be  confidered  vefted« 
And  by  i^ord  Eldon^  C«  ^*  Itmuft  he  ;»rguf d^  tbu  the  wordJi/r« 
vivingy  means  the  fame  as  ctbir^  or,  living  of  tbi  age  afor^id. 
In  the  claufo  in  which  the  gift  over  is  made,  it  was  never  meant 
that  any  portion  {hould  be  taken.  It  was  to  be  either  the  whole 
or  none.  There  is  a  number  of.  authorities  for  cooftrutng  the 
word  'furviving  to  n»ean  othm^.  \  think  they  are  right  m  con* 
Ending,,  that  this  vefted/*  ' 
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Of  Vifted  Legacies  payable  out  of  real  Eftate. 

4T  has  been  noticed  before,  that  courts  of  equity  in  their  con« 
ftrudion  upon  the  vefting  of.perfonal  bequefts,  make  a  diiler- 
eoce  when  the  words  payabk  or  paid^  are,  or  are  not,  inferted 
m  the  manner  of  giving  them^  determining  in  (be  iirft  cafe  ia 
favour  of  immediate  veiling,  and  in  the  fepond,  againft  it. 
Thefe  courts,  however,  have  adopted  the  above  diftin&ion^ 
as  a  mere  pofitive  rule,  in  compliance  with  the  pradice  of  the 
ecclefiaftiailcourt,.which  has  a  concurrent  jurifdidion  with  (hem 
in  thefe  matters,  and  not  from  any  conviction  of  the  rationality 
of  the  rule ;  they  have  on  the  contrary  generally  eypreflal 
a  disapprobation  of  the  diftin£lion,  in  thole  cafes  in  which  they 
have  been  obliged  to  decide  in  confiitency  with  it^  In  gifts^ 
therefore,  of  legacies  origiimlly  payable  out  of,  or  chiirgi4  upon 
leal  eftate,  as  fuch  difpofitions  are  not  within  the  ecplefiaftical 
jurifdii^ion,  courts  of  equity  have  not  found  themfeives  obliged 
for  conformity  to  adopt  the  fame  rule  of  conftruAion,  but  they 
have  required  the  whple  condition  upon  which  the  legacies  were 
given  to  be  complied  with,  vias.  the  attainment  of  the  devifee 
er  legatee  at  the  age  of  2i»  &c.  admitting  of  no  exception, 
when  the  legacies  ar^  mude payahfe  at  21,  or  at  zi^  or  with  or 
without  intereft^  This  diftin£^ion,  however,  muft  be  noticed, 
that  when  the  legacies  are  charged  both  upon  the  real  and  per<^ 
fonal  eftate,  if  the  legatee  die  before  the  time  of  payment,  the 
legacy  will  link  into  the  land  in  all  cafes  where  it  would  be  held 
to  fink,  if  the  fund  confifted  of  real  eftate  only  ;  and  it  will  be 
confidered  vefted  with  regard  to  the  perfonal  eftate,  in  all  cafes, 
in  which  the  fame  would  be  (o  adjudged  if  the  fund  confifted  of 
perfonal  property  only.  This  will  be  illuftrated  by  the  follow- 
ing cafes. 

^  (n)  Ifohnj  Lord  Pawletty  by  leafe  and  releafe  of  the  7th  and 
8th  of  May,  1679,  conveyed  fevcral  manors  and  lands  to  truf- 
tees  and  their  heirs,  to  the  ufe  of  himfelf  for  life,  fans  wafte, 
remainder  to  other  truftees  for  the  term  of  500  years,  upon 
the  tnifts  therein  after  declared,  and  then  limited  feveral  re-* 
mainders  over.     The  truft  of  the  term  for  500  years,  was  de« 

'      ^     (dy)  Pawiettv.  P«vrleCt,  x  Vera.  3*1. 
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clared  to  be  fbrraifing  monies  bir  rents  and  prplits,  &c.  to  ^j 

Lord  Pawlett*s  debts,  as  alfo  fuch  yearly  maintenance  for  every 

yoiinger  fon'and  daughter  as  was  therein  after  expreflfed ;  andr 

after  payment  of  his  debts,  and  itich  maintenance,  then  to  payi 

fuch  fums  for  every  younger,  fon  and  daughter,  as  Lord  Pawlett 

bad  or  ihould  have,  and  at  fuch  times  and  in  fuch  manner,  as 

he  ihould  by  writing  or  by  his  laft  will  appoint ;  and  in  default 

of  appointment,  the  truftees  ihould  in  convenient  time  after- 

inch  debts  as  aforefatd  ihould  be  iatisfied,  and  not  before,  raife 

and  levy  out  of  the  premifes,  4000I.  a  piece  for  each  youngs 

ion,  and  4000L  a  piece  for  each  daughter  of  Lord  Pawlett^  by 

Lady  Sufanna,  his  fecond  wife,  payable  at  cm  and  twenty  or 

marriage,  which  Ihould  dxik  happen ;  and  that  (in  cafe  Lord 

Pawlett  ihould  not  other  wife  dtre<S  by  will)  evefy  younger 

ion  and  daughter  ihould   be  allowed  fuch  competent  yearly 

maintenance  and  education,  as  ihould  be  thought  requifite  tHl 

the  portions  ihould  be  refpeSively  paid,  fo  as  fuch  maintenance 

did  not  exceed  150K  per  annum^  for  a  fon,  and,  lOoL  per  an* 

num^  for  a  daughter ;  and  after  the  performance  of  thefe  truils, 

and  fome  other  trufts  therein  mentioned^  the  truftees  were  to 

^rrender  fo  much  of  the  5.00  year's  term  as  ihould  remain,  to 

whom  the  immediate  reveriion  ihould  belong.     Lord  Pawiatt^ 

by  his  will  of  the  '2qi\i  of  May,   1679,  devifed  to  his  two 

daughters  by  Sufanna  his  wife,  4000I.  a  piece  for  their  refpec* 

tive  portions,  to  be  raifed  and  paid  to  them  refpe£bively  in  fuch 

manner  as  in  the  indenture  was  directed ;  and  declared  that  thejr 

ihould  have  the  fame  yearly  maintenance  until  their  refpedive 

portions  ibould  be  raifed  as  appointed  bv  the  releafe.     He  alfo 

declared  that  the  4000L  a  piece  were  all  the  portions  that  they 

ihould  be  intitled  to  under  the  deed  or  will,  unlefs  his  fon  an^l 

heir  apparent  ibould  happen  to  die  without  ifluey  and  then  they 

ihould  have  20ool.  a  piece  more.     Lord  Pawlett  died  leaving 

iiTue  by  Sufanna^  one  fon  the  defendant  Lord  Pawleit^  and  two 

daughters  Sufanna  and  Vere*     Before  any  part  of  f^ere*s  portion 

could  be  raifed,  ihe  died  under  age  and  unmarried,  and  admini- 

ilration  of  her  eftate  was  granted  to  her  mother^  who  filed  her 

bill  a^inft  the  heir  and  the  truileesto  have  the  4000I.  with  in* 

tereil  from  the  death  ofVerty  raifed  out  of  the  truft-eftate.  And 

the  queftion  was,  whether  the  plaintiff  as  adminiftratrix  of  her 

deceafed  daughter,  was  intitled  to  have  the  4000I.  and  intereft 

raifed  out  of  the  real  eftate,  though  fuch  daughter  died  under 

^K  ?  And  by  the  Lord  Keeper^  *•  This  is  a  caie  both  great  in 

yalue  and  its  confequences,  and  I  find  no  precedent  on  either  ixde. ' 

The  cafe  of  Bond  v.  Brawny  being  a  new  cafe,  and  decreed 

but  laft  term,  is  not  to  bt  urged  as  a  precedent.     As  to  a  legacy, 

I  take.the  law  to  be  fettled,  that  where  it  is  debitum  in  prafenti^ 

'  though  not  payable  till  a  fiiture  day,  it  ihall  go  in  a  courfe  of 
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admuy ftraftipn/ and  tha.  reafon  is,  thai-it  operates  kpab  che  pe#«r 
fenal  <ei<:4tey  and  dq^ends  pctncly.onn!wiU»  which  is  tOihc  coci^ 
Arued  'and  expoun'd>^  in  the  fpimuftl  oouit ;  J»ndin  fucb  c^iis^it 
n  but  juft  that  the  logtuty  Akoiili  go  in,a  courleiof  adminiftnittony 
in  regard  it  comes  out  c^  the  perfonai  eftate^  and  it  is  indiSkr^nt 
whether,  the  executor  of  the  firfi  or  the  laft  takes  k.  And  fa  ie 
is  where  a  fum  of  money  is  bv  will  on)  j  devifed,.  payable  out  of 
hnd^  becaufe  it  has  been  looked  upoir  as  a  legacy.  But  ytjaere 
it  ftands  upon  a  deed  only,  as  I  take  it,  t^at  it  does  in  this.  cJd<^ 
tiic  will  being  only  a  confirmation , of  the  deed  (and  fo  it  w.ould 
liave  been  if  Lord  Pawlett  by  deed  had  oaly.  raifed  a  truft  fbr 
payment  of  fuch  portions  as  he  by  wiU^fliouId  appotjtt)  thd 
cafe  is  quite  of  another  con/ideratioa :  And  here  thepIaintiiF 
has  no  title  at  law,  neither  ia  there  anv  demand  according  to 
the  letter  of  the  deed,,  but  the  plaintifiF  would,  have  the  truftces 
decreed  to  raife  a  portion,  which  according  to  the  letter  of  tho 
deed  never  bocame  payable,  and  would  have  me  force  a  con^ 
Anidiion  in  favour  gf  the  plaiutifi^  in  prejudice  to  the  hetr^at 
law:  But  I  fee  no  reafon  to  decree  for  the  plaintifF^  and  the 
lather,  for  that  the  40QQI.  is  to  come  wholly  out  of  the  lands, 
.  and, the  perfonai  eftatc  no  way  fubjefted  or  made  liable  to  the 
payment  of  it  by  the  will ;  and  therefore  the  btU  .muft  be  dif^ 
mi&d.'*  The  decree  was  affirmed  oh  appeal  to  the  ^boufe  of 
IfOrds;. 

:  \o)  The  defendant's  father  had  mortgaged  his  manors  of  P^ 
'  3||iid  afterwards  intailed  the  equity  of  redemption  on  thedefen'* 
dai)t  bis-fon;  and  by  will,  dcvifed  fome  leafehold  and  perfonai 
aftate  to  be  applied  for  the  payment  of  his  debts  and  legacies^ 
dtre£ling  that  if  his  per&nal  efVate  was.  iqsplied  to  pay  off  hi$ 
•lotftgage,  the'  fame  fhouid  be  kept  mi  foot  to  make  good  ha 
daughter's  portion,  and  bequeathed  to  hiscdaughter  JOQpl.  t9 
l^faid  her  at  11^  or  niarrSage,  if  married  with  confent^  if  not^ 
then  but  iooqI.  and  died,  leaving  iflTue  the  defendant' his  only 
lofi,  and  a  daughter ;  the  daughter  died  when  but  fix  years  old^ 
to.  whom  the  mother,  late  the  wife  of  the  plaintiff  Taie^  toolc 
adminiilration »  and  TaU  was.her  executor,  as  alio  adminiftrator 
dc  bonis  nan  to  the  daughter,  and  was  the  plaintifF  in  theprefenC 
iuit  to  have  the  3000I.  portion. .  And  it  was  iaftfied  for  him 
that  this  was  not  within  the  reafon  of  the  caQs  of  Pawlett  and 
PawUtty  that  the  portion  fhouid  extinguifh  ii^  the  land  for  the 
benefit  of  the  heir,  for  there  the  fettlement  Was  by  deed,  here 
the  portion  is  provided  by  Will ;  there  it  was  to  be  raifed  only 
cmt  pf  the  land ;  here  the  perfonai  eflate  id  liable  as  well  as  the 
]^nd>  and  has  been  applied  in  part  to  pay  off.  the  mortgage 
ivhich  afFeiSted  the  land,  but  the  court  difmifTed  the  blH^  and 
declared  it  to  be  within  the  reafon  of  Lord  Pawlett*^  cafe. 

{0)  Yale  «i;,  Phettiplacc,  2  Vern.  416.  Pre.  Ch.  14Q.  SC.  appirov^4 
•f l>y  Lord  Hardwickc  in  Reynifh  1;.  Martin^  infra. 
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"  (py  Si  haclH^q  fotw  Richard  and  Thomas:^  artd  terag  fetfed* 
in  foe  Off  thf^  matnor  of  Blackitcre  (which  was  in  mortgage/ 
insi(k  hk  vA\\  and  disvifed  lOOOK  to  Thomas  (being  then  aboirt: 
a  year  bi'd)  to  be  p^id  to  him  when  he  flioliW  have  arrived  ar 
bis  age  o^  21,  ouc  of  the  manor  of  Bhckacre^  with  a  power  tty 
the  exerutai,  by  fellii^g  of  tirhber  grdwing  on  the  cftate  to  raife 
fuch  rioonies  as  his  perfonal  eftate  ibould  fail  fliort  of,  for  the 
payment  of  his  delHs  and  legacies. 

Thomas  died  about  the  age  of  two  years,  and  the  ddeft  dm 
died  about  the  age  of  fix,  upon  which  the  eftate  coming  to  the 
unde,  add'  the  mother  having  adminiftered  to  Thomas  claimed 
the  toobl. '  legacy.  But  by  Lord  Commiffioncr  Jekyti  <*  It 
w^  d^'termined  about  the  latter  end  bf  Lord  Ssmmer^^  tim^  in 
the  Cafe  of  Tate  v*  Phettiptact  (y),  that  where  oAe  by  will  gav« 
a  (k)rtion  to  a  child  out  of  a  real  eftate,  payable  at  a  future 
time,  and  the  child  died  before  that  time,  the  portion  fliould 
fink  ;  nay  that  it  (hould  fink  as  well  for  the  benefit  of  an  haares 
faSfui  k%  of  an  hares  natus^  for  the  former  is  fubftituted  by  the 
teftator  in  the  place  of  the  latter,  and  the  true  reafon  is,  that 
the  legacy  being  given  as  a  portion,  when  the  trhild  dies  before^ 
that  portion  is  payable^  there  is  no  occafion  for  it,  and  equity 
will  not  countenance  the  loading  of  an  heir  for  the  benent  ot. 
^n  admihiftrator.'*  The  court  therefore  declared,  that  it  was 
not  the  intention  of  the  teftator  that  the  loool.  devifed  te 
Thomas  (hould  be  raifed  if  he  died  before  21,  and  that  as  Thomas 
died  beforit  that  age,  the  legacy  fell  into  the  inheritance  for  the 
benefit  of  fuch  perfon  as  was  intitled  to  the  eftate  after  payuicnt 
of  the  teftator^s  debts  and  legacies.  It  was  then  obje^led,  that 
though  this  might  be  true  as  to  a  portion  given  out  of  e  real* 
eftate,  yet  here  the  legacy  was  a  charge  alfo  upon  the  perienat 
eftate,  and  therefore  (it  was  faidj  that  if  the  real  eftate  was 
not  fufficient  for  the  payment  of  the  legacy',  yet  the  perfonai 
Ibould  be  liable,  and  that  th^s  was  the  plainer  from  the  executor 
being  empowered  to  fell  timber  for  the  payment  of  fuch  of  the 
legacies  as  the  perfonal  eftaite  was  not  fufficient  to  pay.  Bur 
it  was  anfwered  by  the  court,  that  this  mxitl  be  mf  ended  fuch  of 
the  legacies  as  the  perfonal  eftate  w^s  liable'to  pay  j*  that  it  was 
true,  fvire  the  legacy  chargeable  on  the  ferfon»l  as  well  as  tht 
real  ejlate^  thenfo  much  thereof  as  the  peffmal  eftate  vjouid  ex^ 
.  tend  to  pajy  Jhould  go  to  the  executors  or  adntintftrafars  of  tht. 
child,  but  that  this  \yas  a  charge  only  upon  tbe  land.  '■  * 

(r)  C,  bequeathed  560!.  to  his  nephew  i,  D.  fayeSde  at  kit 
age  of  25,  and  devifed  hi&  real  eftates  to  truftees  and  their^heirs 
chargeable  with  the  prayment  of  his  Ae}^tSj'  legacies^  iccp  L.  Z>* 

(^)  Jennings  np.  Lookes,  a  P.  Wi41 :  176.  (^)  Suprl^  (r)  Duke 
9f  Cbl^do^lA,  T^lboti  a  P.  WiHi'  69a4l3.  . 

I 


220  Of  Vfjted  Legacies^  [Chip.  V. 

Having  furvivcd  the  teftator,  died  at  the  age  of  |6,    From  the 
ftate  of  the  real  and  perfonal  aflets,  it  became  neceilary  for  thir. 
court  to  determine,  whether  all  or  how  much  of  the  sooh  was 
to  be  paid,  regard  being  had  to  the  ctrcumftance  of  the  legatee 
Bot  having  lived  to  attain  his  age  of  25  i  And  Lord  Kingy  C. 
Aid,  he  bad  looked  into  the  cafe  of  Yate  v.  Phettiplace  (/ }  and 
adfo  xkAt  of  Jennings V.  Lo$kes  (/),  both  of  which  came  fully, 
up  to  the   prefent  cafe,  viz.  that  where  the  perfonai   eftate 
was  not;  fufficient,  and  the  real  eftate  in  failure  thereof  was 
nsade  liable  to  anfwer  the  legacies,  in  cafe  of  the  legatee's  dy- 
ing before  the  legacy  became  due>  the  charge  upon  the  land 
determined  ;*that  it  feemed  but  a  very  flight  and  (uperficial  di- 
Yeriity>  between  a  Jegacv  given  at  2i,  and  payable  at  2i» 
and  though  it  had  been  eftabliflied  in  the  fpiritu^l  court,  as  to 
legacies  given  out  of  perfpnal  cfftate,  it  djd  not  deferve  to  be 
fevoured  or,  countenanced  where  the   legacy  is  charged  -upon 
land,  and  the  infant^l^ateq  dies  before  2f ,  of  before  the  time 
when  the  legacy  is  ms|d<p  pays^ble  ;  that  there  was  not  any  the 
.  baft  diiFerence  between  a  fi^m  of  money  charged  by  a  will  on 
land,  payable  to  an  infant  at  21,  and  where  fuch  charge  arifes* 
by  deal.     That  the  authonties  before  mentioned  (hew,  there 
is  no  diiFerence  where  the  real  as  well  as  the  perfonal  eftate  is 
charged^  for  in  fuch  cafe,  as  far  as  the  executor  or  adminiftrator 
claims  out  of  the  latter,  he  fhall  fucceed,.  according  to  the  rule 
of  that  court  where  thefe  things  are  determinable,  even  thousH^ 
tile   infant-legatee  dies  before  the  time  of  payment,  but  as   tar 
as  the  legacy  is  charged  upon  the  land,  fo  far  (hall  it,  on  the 
legatee's  dying  before  the  legacy  becomes  payable,  fink;  and. 
this  being  the  rule,  which  has  of  late  univerfally  prevailed,  be- 
the  legatee  a  child  or  a  ftrangery  it  would  be  of  the  moft  dan-? 
gerous  confequence,  and  difturb  a  great  deal  of  property,  for 
him  to  break  into  it.     He  thought,  therefore,  that  fo  much  of 
the  legacy  0f  500I.  made  payable  to  L.  D.  zt  his  age  of  25,  as 
was  to  afte£t  the  real  eftate,  muft  fail,  as  L.  D,  died  before 
that  period. 

(u)  D.  deviled  all  his  real  eftate  to  truftees,  in  truft  to  fell 
'  his'Iands  lying  at  M.  and  P,  and  out  of  the  purchafe  money,, 
to  pay  his.delHs  as  far  as  the  fame  would  go)  and  he  declared 
that  his  truftees  ihould  ftand  feifed  of  the  reft  of  his  lands  in 
truft  to  receive  the  rents,  &c.  and  to  make  leafes  for  99  years, 
determinable  upon  three  lives,  and  therewith  to  pay  all  the  tef. 
tator's  debts  and  legacies,  and  then  to  ftand  feifed  to  the  ufe  of 
'bisfifter  /.  J.  for  life,  remainder  to  the  iflfue-male  and  female 
of  her  body,  remainder  over,  &c.  aiid  made  the  truftees  execu^ 
tors.     He  alfo  gave  5C0I.  to  his  nephew  jT.  P.  t^  be  paid  at  his 

(s)  Sufri.    (tj  Sufra.    («}  Ptowi«  v.  Abingdon,  >  Atk.  412. 
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4igt  ofzx  ormatriage.     71  P*  died  under  ageatid  unmarried; 
The  perfonai  eftate  of  the  (eftator  was  about  the  value  of  700I4 
and  the  eftates  at  M*  and  P.  w«rc  infufioient  to  pa/  his  debts. 
The  bill  was  filed  by  the  adminiftrator  of  T.  P.  againft  th^ 
defendant  (who  claimed  the  l^itds  under  /•  A.  fubjed  to  the 
payment  of  the  te^tor's  debts  and  legacies)  to  haVe  the  500!; 
raifed  under  a  fuppofitipn  that  7*.  P.  took  a  vefted  intereft  ia 
the  legacy,  tranfmii&ble .  to  his  reprefentattve,  though  he  the 
legatee  died  before  the  arrival  of  the  time  of  payment ;  and  it    * 
was  among  other  things  contended  for  the*  plaintiff,  that  if  ho 
could  not  affed  the  realeftate  with  the  payment  of  the  legacy^ 
in  confequence  of  the  legatee's  death  before  the  day  of  payment^ 
yet  as  it  appeared  that  there  were  fuffi^ent  perfonai  afleu  left 
in  fpecie  to  iatisfy  this  legacy,  and  as  the  creditors  and,  ether 
legatees  had  an  undoubted   right  to  take  theic  remedy  againft 
the  land  for  fatisfadion  of.th^ix  debts  and  legacies,  the  court 
would  fo  marflull  the  afiets  as  to.  reiider  ^^y  part  of  the  will 
efFe£iual :  but  Lord  HaniwUh^  Chaiicellor,  faid,  that  the  only 
inducement  he  bad  to  fuffer  fo  long  a  debate  by  the  bar,  was  in 
order;  to  receive  fatisfa&ion  as  to  the  point  which  had  bc^n  i&k 
iiited  on  in  relation  to  the  legacy  being  chargeable  on  a  mixed 
fund,  confifting  of  real  and  perfonai  euate.     That  was  a  diffi* 
culty  which  always  flruck  him,  and  it  was  fomethi^  very  ex- 
traordinary, that  the  real  eftate  which  was  only  an  auxiUry 
fund  to  the  perfonai,  (hould,  in  cafes  of  this  kind,  be  chargejd)le 
in  a  different  manner,  and  not  be  made  liable  to  the  fame  rules 
and  determinations  with  the  primary  fecurity  the  perfonai  eftate, 
but  he  found  the  reiblutions  fo  ftrong,  that  there  was  no  differ 
rence  between  a  charge  on-the  real  eftate  only,  and  a  charge 
both  on  the  real  and  perfgnal  eftate,  thISLt  he  could  not  at  that 
time  of  davy  think  of  determining  in^a  different  manner.     It 
was  very  clear,  that  charges  on  land^  payable'at  a  future  day 
could  not  be  raifed,  if  the  party  died  before  the  payment^  and 
that  there  was  00  difference*  whether  that  charge  was  created 
by  deed  or  will,  nor  whether  it  was  pravided  by  way  of  portion 
for.a  child,  or  given  merely  as  a  legacy  by  collateral  relations, 
or  others,  and  this  was  the  cafe  in  the  Duie  ofCbandos  v*  Tal* 
hot  and  Jennings  v.  Lookes  {x)  in  which  he  was  counfel,  for  in 
neither  of  them^  the  provifipn  was  made  by  a  parent.     As  to 
what  was   faid,  that  the  affets  might  b^  b  marflialled,  as  fof 
the  plaintiff  to  receive  complete  fatisfa^ipn  out  of  the  perfoiiy  .1 
eftate,  though  the  executors  were  not  before  the  court,  and '  fo 
impoinble  to  make  any  decree  on  that^  point,  yet  if  it  wf  ^re 
thought  material,  he   would  retain  the  biU,  with  libertjr    to 
make  the  executors  parties:  but. he  conceived  thai' point jO  «uld 
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hf  no  means  be  imintained,  tot  ihe  rule  of  mtrffialHirg  afleti 
ia  the  mamner  bef(»re  mentioned  wiHikl  hold  onlf ,  iif  he  re  tt 
was  profier  Co  be  done  at  the  time  the  ttgaejfirft  totk  phcey  and 
not  where  it  waso^tng  to  a  fa£(»  s^YAchMz^enciJnbfrqueTtt  to 
the  diatb  rf  tbe  tifiatoty  and  to  m  mere  accident,  as  the  death  of 
the  legatee  before  ix.  I  have  often  heard  rt  alledgedyfaici  bfs 
Lord&ip  <*  that  the  reaTon  wh)r  legacies,  &c.  charged  upon 
land,  payable  at  a  future  day  ihall  not  be  ratfed^  H  the  legatee 
Ht  betbie  the  day'  of  poiytner.tv  thoagh  it  is  other  wife  in  the 
cafe  of  a  charge  om  the  perfonal  eftate,  is  this,  that  the  heir  is 
^vfiivouriteof  acoort  of  equity,  and  ought  to  have  the  preference 
id  the  rftprefemative  of  a  legatee,  and  IrkewHe  that  the 
court  will  go  as  fi»r  as  they  can  in  keeprng  the  real  eftate 
iDtirey  and  as  free  from  incunbranees  as  poAble.  But  I 
think  the  court  bax  never  gone  u^n  fuch  reafon,  but  the 
truereafon  I  t^e  to  be  thi^y  that  the  court  wfH  govern 
themielvea  as  far  as  is  confifter>t  with. equity,  by  the  ruies-of  the 
common  hiw»  la  the  cafe  of  perfonal  eftate,  the  rule*  is  the 
fame  here  as  irv  tbe  civil  law,  that  th^re  may  be  an  unifornrity 
of  ja«igaienis  in  the  diffierent  courts :  Bttt  in  the  cafe  of  lands, 
the  rule  of  the  common  law  has  always  been  adhered  to :  as 
,  iuppofe  %  perfon  fhould  covenant  to  pay  money  to  another  at  a 
future  davy  if  the  covenantee  die  before  the  day  of  payment,, 
the  moiaey  is  not  due  to  his  reprefentative.  The  fame  rule 
kilds,  \a  tbe  cafe  of  a  promife  to  pay  money,  &c."  The  bill 
(Ibriiiified. 

,    (y)-£.  AtsSStA   *^UyGndfrey    Oarky  his   heirs,  cxecutom 

luid  adfniniftrators,  all  that  her  mefl'uage  or  tenement  in  Great 

Irft!  cola's  Inn  Fields,  with  ad  her  Turniturc,  {pi<SKires  exi 

csepted)  boufehold  fiu#,  asidall  her  real  and  per(bna4  eftate  not 

ctherwiie  difpoied  of^  a^  alfo  all-  her  mortgages,  ftbcks-  in  the 

bank,  or  any  other  company,  and  the  refidue  of  her  perfonal 

eflate  not  otherwite  difpoied  of,  to  the  faid-  G'fdfrej  Clark^  \ti 

fruA  for  the  purpof^ft  het>ein  after  it>entioned,  viz.  to  the  intent 

that  out  of  the /aid  real  and  ferfonal  ejiates  fo  devifed\  her  federal 

legatees  might  be  paid  \**  Viz.  to  Thomas  Lewis  fee  gave-loool. 

in  truft  for  his  daughter  Mary  Lewis j  with  a  di  region  tKat  he 

flioidldy  until  .^Hmj  Lewts  (houid  aetam  the 'age  of  eighteen,  or 

vbe  married,  place  out  the  2000I.  at  intereft  upon  good  fecurity^ 

ifo'be  approved  of  by  the  teftator's  fiftvr,  Jane  Beacher  ;■  and 

;  ^fo  ihouid '  From  time  to  time  put  out  at  rntereft,  the  intereft 

,;«f  the  faiid'  UxffAy  as  the  fame  feouid  arife  to   a  fit  fum   for 

stb«tpurpofe,\ which  aoool.  and  inteieft  tbe  ceftatrix  dtreded 

iTh^i  Left>h  to  fafii>Maty  Lewis  for  her  own  ufe^fid  bene* 

bfo»i3tipM»<t|ei»  attaimiig  her  age  of  eighteen,  or  marriage,  and 

^)  Van  ^4  Claakp  t  Atk*  51^ 
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agopointed  Godfrey  Clajr^  jqxzq\i%ox  zh^  refj^yjrv:  Jfegateu.^  Sho 
iikewire  ^ircaed  the  ioool..  to  be  paid  to  J%oma$  Lewh  the 
Uuftee,  within  gne  jear  and  a  half  after  hex  death-  -  Thsmaf 
Itewis  died  In  the  liTe-time  of  the  teftatrijg ;  Mary  Ltwis  died 
about  half  a  year  after  the  teftatrix,  iiJiniarried.  The  bUl  wa$ 
filed  by  the  plaintiff,  ^s  Teprefentatlve  of  Mary  Lewisy  to 
have  the  2o6ol.  paid  to  him,.  And  by  Lord  Hardwtcke^  Chan-* 
cellor^  ^^theinfent  dying  before  the  time  of  payment  to  the 
truftec,  I  am  of  opinion  makes  this  legacy  not  raif^ble  for  the 
benefit  of  the  plaintitFher  reprefentative.  If  a  legacy  is  givea 
out  of  a  perfonal  eilate  payabU  at  a  certain  time  i  or  if  ^iven  at 
a  certain  time,  and  tntereft  in  the  mean  time,  it  i%  a  v^fted 
legacy 5  but  the  rule  of  this  court,  as  to  legacies  out  of  real 
eftates  is  otherwife,  for  if  given  at  a  certain  time,  or  payabie 
at  a  certain  time,  yet  if  the  legatee  dies  before  the  tio^e  ii 
come,  it  finks  into  the  inheritance ;  fo  when  »  legacy  is  given 
out  of  a  mixed  fund  of  real  and  perfonal  eftate  at  a  certain  time, 
OF  to  be  paid  at  a  certajn  time,  the  conftru£tion.  is  the  fame  as 
if  given  out  of  a  reaj  eftatfe  only.  There  is  but  a  flight  difference 
between  the  caf:?s  of  legacies  given  <7t  a  day,  or  payable  ataday^ 
but  the.  diftin^^ion  is  adhered  to  only  to  give  a  confentaneous 
jurifdi($iion  with  the ecclefiaftical  courts;  nor  is  there  any  cafe 
that  I  know  of,  to  warrant  a  diftinftion  between  legacies  givea 
out  of  a  mixed  fund  of  real  and  perfonal  eftate,  and  out  of  real 
eftate  only  (%j.  If  the  infant  had  furvived  the  year  and  hal4 
for  the  death  of  the  truftee  makes  no  diftinftlon,  it  would  have 
been  extremely  clear  fhe  would  have  been  intitled  to  the  legacy, 
or  if  (he  had  died  after  the.  time  aforefaldy  and  before  18  or  mar** 
riage,  her  reprefentatives  would  have  been  intitled:  but  if  this 
had  been  merely  perfonal,  as  Ihedied  vvithin  the  year  and  half, 
her  reprefentative  could  not  have  been  intitled  for  the  whole 
gift  is  in  the  direclion  of  the  payment,  which  makes  that  the 
Kibfta^nce.  In  the  prefent  cafe,  it  is  not  a  legacy  merely  out  of 
perfonal ,  eftate,  but  out  of  both  funds,  and  the  real  charged  in 
thefiffi  p'hce  by  the  teftator's  exprefs  dire^ions,  vi?i.  her  eftate 
in  Gi'eat  Lincoln*s  Inn  Fields.  A;id  this,  conftruftion  is  more 
agreeable >to  the  intention  qf  the  teftatrix,  s^s  the  fi^nx  was  in- 
tended dearly  as  a  portion  for  Mary  ^Mewis  ;  and  the  court 
alwajys'goes  as  far  as  it  poflibly  caa  to  hinder  the  caifing  por- 
tions oiit  of  land  for  the  bene/it  of  Yeprefentajtives,,  and  the  end 
pCthis  bill  i§  plainly  for  thi^  purpofe.*^     Bill  difqiiffed. 

{a)  In  Gawler  y.  Standeufcke^  at  tKe^olls,  15th  Novem^ 
ber,'  17,87,  legacies  were  giv?o  to  infants  out  of  land  (charge<i 
generally  with  debtsj  payable  at  21,  with  interefi,  at  3  per 
Cj^nt.     One  Qf  the  infant's' dying,  before  that  age.Sir  Llpyd  lUn-P 

(«)  Jennings  ^." Lookes,  and  the  Duke  of  Chandos  v.  Talbot, y«/r^, 
(a)  xSro:  CP^  19^  inanote  t9'Qr6en5E^^  l^goU 
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jpn^  after  grfeat  confidcrationi  decreed  that  the  legacy  of  the 
deceafed  child  was  not  to  be  raifed. 

(h)  G.  bequeathed  5000I.  to  his  natural  daughter,  E.  H.  and 
3000I.  to  his  unborn  child,  tol)c  paid  them  when  they  fliould 
refpeSively  attain  the  age  of  2x,  unlefs  on  account  of  their  mis- 
conduft  his  truftees  fliould  think  fit  to  poftpone  the  paynaent 
till  they  Ihould  refpeftively  attain  the  ace  of  24;  which  lega- 
cies he  direSed  fliould  be  coUeSfed  and  ratted  in  the  manner  and 
by  the  means  tbereinafler  pointed  out  ana  explained.     He  then 
direded  his  executors  after  fatisfying  all  debts  and  legacies^  to 
lod^e  and  veft  the  remainder  of  his  perfonal  eftate  in  bank- 
ftocK,  and  dedred  them  to  purchafe  a  certain  eftate  formerly 
belonging  to  his  family,  if  the  fame  could  be  purchafed>  and 
if  it  could  not,  to  purchafe  fome  other  freehold  eftate,  and  he 
devifed  the  fame  when  purchafed  to  his  natura^l  fon  1\  AT.  in 
tail  male,  with  remainder  to  the  heirs  male  of  E.  H,     He 
then  dire£ted  the  fum  of  225I,  per  annum^  to  be  applied  out  of 
the  rents  and  profits  of  his  faid  eftate,  for  the  maintenance  of 
his  faid  children,  and  ordered  his  executors  to  apply  the  rejidue 
and  remainder  of  the  rents  and  profits  of  the  faid  efl ate  to  the  pur • 
pofe  ofraifing  and  providing  the  legacies  thereby  given  to  his  feid 
natural  children ;  and  if  the  faid  rents  and  profits  proved  infuf 
ficienty  then   he  made  the  ejiate  fo  to  be  purchafed,  chargeable 
with  the  payment  of  the  fame  or  the  remainder  thereof.     The 
child  who  wasf  unborn  when  the  teftator  made  his  will,  died 
an  infant,  to  whom  adminiftration  was  obtained  by  authority 
of  a  iign  manual ;  and  the  queftion  was,  whether  the  admini- 
ftrator  was  intitled  to  the  3OC0I.  as  the  legatee  died  before  the 
time  of  payment  ?  And  by  Lord  Thurlow^  C.  **  I  thought  at 
firft,  it   was  a  mere  perfonal  legacy,  but  I, doubt  upon   the 
whole,  whether   it  muft  not  be  confidered  as  charged  on  the 
land.     The  teftator  having  referred  to  the  planner  in  which  it 
is  to  be  raifed,  and  afterwards  havingprovided  for  the  payment 
of  it  by  charging  his  real  eftate.     The   moment  the   money 
Ought  to  be  laid  out  in  land,  it  muft  be  conddered  as  a  real 
fund,  and  therefore  within  the  con^mon  rule." 

Such  is  the  general  rule  in  regard  to  the  vefting  of  legacies, 
primarily  given  out  of,  or  fecondarily  made  charges  upon  reil 
eftate ; 'but  courts  of  equity  have  allowed  and  eltabliflieJ  ex- 
ceptions to  it  in  particular  inftances,  as  when  the^  condition 
annexfii  to  the  legacy  had  refpeft  to  the  circumftances  of  the 
dftate  and  not  to  the  perfon  of  the  legatee,  they  having  con- 
fidered that  a  benefit  was  at  all  events  intended  for  the  legatee, 
and  that  the  time  of  payment  alone  was  poftponed  with  a  vie^r 
to  the  conveniency  of  the  eftate.     Accordingly  if  lands  Wcr© 

«  «  «    . 

{b)  Harrifon  i;.  Nayltir,  3  Bro.  CC.  tot.      v  ^  • 
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devifed  fo  A.  for  life,  with  remainder  to  JB;  charged  with  % 
legacy  to  C  upon  the  death  of  A.  \  in  thi^  and  in  fimilarcafesi 
although  C  happened  to  die  in  A.*%  life>  yet  C^'s  reprefentative 
i^ould  be  intitled  to  the  legacy  as  it  became  a  vefted  intereft  in 
C  upon  the  teftator's  deaths  the  time  of  payment  only  being 
deferred  for  the  benefit  of  A.  until  B.  came  into  poiTeffion. 
It  will  appear  from  the  authorities  ftated  below,  that  in  deter^ 
mining  cafes  according  to  this  diftindtion,  the  court  of  chancery 
has  in  feveral  of  them  laid  particular  ftrefs,^  when  the  charge 
of  the  legacies  upon  the  land  was  not  fquitable  merely,  but 
ligal^  and  would  have  enabled  the  reprefentatives  of  the  legatee^ 
who  died  before  the  time  of  payment,  to  recover  the  money  in 
a  court  of  law. 

{c)  A.  made  the  following  difpofition  by  will,  *^I  give  and 
bequeath  unto  my  daughter  Mary  at  her  age  of  2i  or  day  of 
marriage,  the  futil  of  25001.  and  my  will  is,  that  if  my  (on 
Charles  Jbould  die  without  rffite-male  of  his  body  then  livings  of 
which  may  afterwards  be  born^  that  then  my  (aid  daughter 
Ihould  have  and  receive  at  her  age  of  ;ti,  or  day  of  marriage, 
the  farther  fum  of  3500I.  but  in  cafe  of  the  contingency  of  my /aid 
fon*s  dying  may  not  happen  before  tbefaid  age  of  my  daughter  or 
her  day  of  marriage^  that  thenjhe  Jhall  receive  and  be  paid  J h? 
fum  of^SOoi*  whenever  it  might  after  happen  J*  A.  then  devifed 
his  real  eftite  to  his  ion  in  tail,  and  for  want  of  fuch  ifTue,  re- 
mainder to  his  brother  in  fee.  He  then  proceeded  ^^  and  my 
will  and  meaning  is»  that  the  lands  and  premifes  hereby  devifed 
ihall  be  liable  to,  and  chargeable  with  the  payment  of  the^^aid 
ium  of  35001.  whenever  it  fliall  become  due  and  payable  i'* 
and  directed  that  in  cafe  of  failure  of  ifTue  of  his  foA,  bis 
daughter,  her  heirs  or  affigns^  ihould  join  in  a  furreil(Jer  of 
fome  copyhold  lands  to  the  ufe  of  his  brothery  othervt'ife  the 
legacy  of  3500I.  to  be  void.  The  daughter  having^^ttained 
21  married,  and  died4n  the  life  of  her  brother.  The  rpIaintifF, 
her  buiband,  obtained  adminiilration^  and  then  her  brother  died 
without  ifTue-male.  The  queftbn  was,  whether  the  legacy  of 
35001.  ibouldberaifed  out  of  the  land,  the  perfonal  efhice  being 
deficient  ?  Which  depended  upon  this,  whether  fuch  an  intereft 
in  it  vefted  in  the  daughter  as  to  be  tranfmiffible  to  her  admini- 
ftrator  ?  And  Lord  TaTboty  C.  ^^  The  great  queftion  is,  whether 
this  fum  of  3500I.  be  now  a  fub/tftin^  charge  upon  the  real 
eftate  f  for  the  perfonal  eftate  being  deficient^  I  fliall  confider  it 
principally  as  a  charge  upon  the  land.  Three  things  were 
by  the  will  neceflkry  to  happen  to  intitle  the  plaintifPs  wife  to 
this  legacy  t  death  of  her  brother  without  iiTue^male,  niarriage, 

(c)  King  *tf.  Withers j  Forreft.  117*-    See  Lord  Hardwicke^s  ol>Ar^ 
Vations  upgn  this  cafe  in  Sherman  v,  Collins,  infra. 
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or  her  altMning  her  age  of  ax.  All  tbre?  Mve  h^^peaed;  and 
now  the  queftion  is,  whether  another  imt>lied  (lontipgency  faie 
neceflary  to  intitle  her  to  this  additional  portion^  The  words 
whereby  the  particular  oootingency  of  her  marriage»  or 
^tcaininjg  her  age  of  21  is  provided  for,  have  been  qpnftru^d 
bochr  ways  %  but  I  do  not  tfainic  that  any  great  ftref$  qan  be  laid 
upon  tkeoi  either  one  way  or  the  other.  The  t^ftator  might 
throw  it  in  naturally  enough  to  manifeft  his  intent  tha$  bis  dai^i>- 
ter  fliould  have  this  3500I.  although  ihe  married  or  i^tained  her 
full  age  before  her  brother's  death  :  nor  will  cb$  operation  of 
tbe  words  whereby  the  real  eftate  is  niade  chargeable,  ,anv  way 
aflFedl  the  prefent  queftion.  The  other  claufe  whereby  me  or 
her  heirs  are  to  join  in  a  furrender  of  the  copyhold  lands  h93 
alfo  been  confidered  as  influencing  this  queftion>  but  it  does 
not  follow  fr6m  thence^  that  wnat  has  fmce  happened  w^ 
then  in  the  teftator's  view  ;  for  (he  might  have  died  before  ihe 
bad  a£hially  received  the  money,  although  the  fon  had  died 
without  ilTuein  her  life,  and  therefore  it  was  reafonable  eoougb 
to  fe^ure  the  remainder«>man  the  bett^  by  compelling  her  heirs 
and  affigns  to  join,  upon  pain  of  forfeiture  of  this  fuoQ :  the 
tdn}y  thing  therefore  to  be  confidered  is  her  death,  upon  which 
the  whole  muft  turn.  JLt  has  been  faid  that  .where  portions  in 
cafes  of  this  nature  are  chargeable  upon  land,  they  (hall  fink 
for  the  benefit  of  the  heir.  The  leading  cafe  is,  that  of  Pawr 
leit  v.  Pawlett  {d).  This  and  the.  like  cafes  have  gone  not 
upon  any  provision  of  the  party,  but  upon  the  conftru<5lion  of 
this  coutt ;  nor  has  the  difference  between  the  age  being  an- 
nexed to  the  body  of  the  devife  hfdf,  or  to.  the  time  of  pay-« 
ment  ever  held  in  thefe  cafes :  the  reafon  is,  that  jf  portions 
are  given  to  be  paid  at  eighteen  or  marriage,  and  the  party  dies 
before' that  time,  the  occafion  of  raiilng  it,  vizs.  the  advance- 
ment ceafes  ;  and  therefore  the  reafon  of  giving  it  ihall  quali^ 
the  ^nt  itfelf:  as  an  annuity  ^r«  conjilio  impenfr  et  in^endiml^y 
the  counfel  is  the  foundation  of  the  grant:  ajud  fo  ia  thej^ 
cafes  the  provifion  for  advancement  being  tbe  feaCon  of  the 
portion,  when  that  fails,  the  portion  ihall  ceafe  likewif^^*.  It 
may  be  compared  to  wlwt  is  called  in  Scotland^  cau/a  data  et 
Hmjecuta^  When  the  cavfe  ceafes :  it  ihall  never  be  raifed  for 
CM  purpofe  when  defigned  for  another^  Indeed  in  the  cafe  qi 
-yackfm  V.  harrani^  2.  Verji^  424.  the  coiurt  went  fomewhat 
-farther)  but  the  marriage  "of  the  child >might  be  the  caufe  ^ 
that  decree;  500I.  being  intended  as  a  portion,  although  00 
^'exprefs  provilion  made  that  it  (bould  be  paid  upon  the  daughter's 
v^arriftge.  The  cafe  of  Carter  Vv  Bletjut  (/)  feems  to  be  con- 
trary ;  and  in  both  thefe  cafes  there  was  the  fame  circumftance, 
^\si0^  the  detfrii^^f  tht  slaughter  after  marriage^  but  before  the 
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cafes  where  the  portian  is  iqIk  ralfedQUt  of  the  ri^feri^A^y 
ternn  after  the;  tenant  for  life's  death,  and  to  be  paid  ^t  %l  ^yr 
inarri^ge,  the  child  marries  and  then  die^,  it  woulf)  be  verjf 
h^rd  to  decree  it  to  merge.  In  Bii^(fr  and  Dunc^nd^*^  cafe^^^ 
Vern.  760,  a  fum  was  b:>rrowed  by  the  dire&ion  qf  the-^court 
to  ai&ft  the  huiband  in  his  trade,  the  term  being  not  yet  com^ 
into  poiTeiEon.  In  the  cafe  of  Brcomi  v.  BeriUyEo.  Ca« 
Abr..  340.  Lord  Trevor  delivered  his  opinion  in  the  Houfi  $/ 
f^iirds,  that  In  all  fuch  cafesas  this,  where  the  portion  is  C9<i-» 
tingent,  and  the  child  marries  and  then  dies,  the  repreientativp 
ihaTl  have  ^it.  Indeed  in  cafes  where  th^  child  dies  fo  yoMng^ 
tba^  the,  portion  could  never  be  wanted,  t)ie  court  will  not  de- 
cree it  to.be  raifed^  becaufp  there  is  no  qccafio^  for  it;  \^\f^ 
there  is  no  precedent  where  the  court  has  dea^t  fo  hardly  with  9 
child  who  dies  after  marriage,  as  to  take  that  a^ay  which  w<^$ 
intended  for  its  provision.  It  has  been  faid  thajt  this  ber^g 
future,  could  not  be  intended  as  a  provifionfor  her.  But  is  ^^ 
%  future  intereft  an  intereft  ilill,  thoughnot  io  g^pd  asan  liitpreft 
19  pofTei&cm  \  It  i$  and  may  be  a  confideration  of  qiar^]^gfi» 
It  does  not  indeed  abfolutely  veft  becaufe  the  conti,ngericy  qiay^ 
never  arife :  but  it  is  carrying  it  too  far  to  f^y,  that  tt  does  not 
veft  at  all.  Why  may  it  not  veft  in  fuch  manni^r  as  to  \^ 
tranfmiftible?  There  is  no  doubt  but  after  2X  flie  might. h»v«| 
releafed  it,  though  not  have  affigned  it  at  law,  becaufe  Itut  % 
mere  poj&bility.in  the  eye  of  the  law.  A  condition  m^y  4e*^ 
icend  jyipon  the  heir,  although  no  eftate  does  actually  dc»ce^. 
from  the  anceftor ;  and.  when  the  condition  is  performed^  be 
ihall  be  in  by  defcent,  becauie  of  the  conditioii  defceadipg.^ 
And  as  this  might  have  been  releafed,  I  do  not  fee  why  it  ftiQuIi 
not  be  tranfmiffible  to  the  reprefentative,  Bu^  \i  \  had  s^iy 
doubt  about  that,  the  feveral  authorities  which  have  Veen  citpqL 
for  the  plaintiiF  would  bind  me,  and  particularly  %  Ventr,  3^7. 
(where  the  intereft  j^ras  as  contingent  as  it  is  here)  is  an  exr- 
pre(s  authority  that  a  contingent  intereft  is  tranfmi^ble  to  th^ 
JCeprefentative.  The  cafe  pf  Bulkley  v.  Stanlt^  is  \hp  £|i9e* 
It  has  bee'n  faid  indeed,  that  in  this .  cafe  the  contingency  w^ 
s^nnexe^  npt  to  the  legacy  itfelf,  but  tp  the  fund  pnly  oi|t  cyf 
yhich  ifwasto  arife:  but  I  ^nprebend  th^t  the.col^tingemcy 
went,  tp  the  whole.  Nor  can  I  help  confidering  th^t  ijafe  as 
another  authority,  that  a  contingent  intereft  is  tr^nfti^iiCble  to 
Ae  reppefqntative*  That  of  Pinbury  y^  Elkim  (/)  Wfis  ^  devife 
of  3ol.  tp  his  brother,  if  his  wife  ihould,  die  without  iflue  by. 
the  iteftator  then  living }  the  4^vifep  4ie4  intk^iift  oi  the  wife. 
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then  •  tht  contingency  happened  and  the  legacy  agreed  to  be 
^|)aid  to  the  reprefentattve.  The  cafe  of  Smell  v.  Dee  [gy^ 
weighs  but  little  with  me,  for  firft,  I  do  not  think  it  well  re* 
|)orted.  Secondly,  the  reafon  feems  idle,  for  why  may  not  ati 
uncertainty  be  tranfmiffible  as  well  as  a  certaimy,  though  per-> 
haps  not  fo  beneiirial.  This  altboitgh  to  bs  raifed  out  of  land, 
cannot  receive  a  different  conftruftion  from  the  other  cafes  ; 
^  for  though  it  is  to  be  raifed  out  of  land,  rt  remains  money  ftill  ; 
and  can  any  one  fay,  that  the  contingency  upon  which  this  was 
left  to  her  has  not  happened  ?  Has  not  (he  married  ?  And  although 
file  has  not  lived  to  receive  it,  yet  the  contingency  having  bap-- 
pened,  it  muft  go  to  her  hufband,  who  is  her  rcprefentative, 
and  who  may  well  be  thought  to  have  married  her  in  contem-* 
V  plation  of  this  additional  fortune  of  ^50ol.  though  depending 
iipon  a  contingency."  Decree  in  favour  of  the  hulband,  which 
was  affirmed  in  the  houfe  of  Iqrds. 

(b)  B,  devifed  all  his  real  and  perfonal  eftate  to  Thomas  Seal  for 
lifey  and  afterwards  to  his  children,  and  for  want  of  fuch  iffue^ 
to  his  fifter  Martha  for  life,  and  after  her  death  to  John  Beat 
forUfe,  and  then  to  his  children,  and  for  want  of  fuch  ifTue, 
part  of  his  real  eftate  called  Monks  to  Jf^.  and  his  heirs,  the 
other  part  called  Marjh  to  the  defendant  Fo^  and  his  heirs, 
paying  out  of  it  when  it  falls  500I.  viz.  looi.  to  5.  D.  150!. 
to  W.  and  O.  lOol.  to  M  and  sol.  a-piece  to  Eli%aheth^  Mary^ 
and  Margarita  the  three  daughters  of  his  fifter.  The  teftator 
died  173^  ;  7**«  Beal  died  without  iffue,  and  his  fifter  Martha 
died  in  his  life.  Margaret  one  of  the  three  daughters  married 
7.  Govery  and  died  in  1734.  Thomas  Beat  died  without  ifTue 
m  1736,  by  which  event  Foy  came  into  pofleflion  of  the  eftate 
devifed  to  him  in  fee.  Gover  having  obtained  adminiftratiort 
to  his  wife,  ai&gned  to  the  plaintiff  the  50I.  legacy,  and  the 
queftion  was  whether  Margaret  notwithftanding  her  death  be- 
fore Thomas  Seal  took  fuch  a  vefted  intereft  in  the  legacy  as  to 
tranfmit  the  right  to  receive  it  to  her  reprefentative  r  The 
court  determined  that  Margaret  took  fuch  a  vefted  intereft  and 
»nd  thit  'Fay  Wis  compellable  in  equity  to  pay  the  50I.  to  the 
plaintifffor  the  following  reafbns; — Firft,  becaufe  the  remain- 
der vefted  immediately  by  the  death  of  the  teftator,  for  Foy 
might  fell  or  devife  it,  confequcntly  the  50I.  was  vefted  in' 
thofe  to  whom  it  was  payable,  for  if  he  had  fold  it,  'it  mtift 
have  been  fubje£l  to  the  charge  laid  upon  it  by  the  teftator. 
Secondly,  becaufe  the  eftate,  and  the  charge  upon  it  pafled 
together*  fo  that  the  dcvifee  took  it  cum  onere\  for  as  it  was- 
the  teftator's  intentiolt  that  Foy  (bbuld  have  the  eftate,  it  wair 
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as  much  his  intent,  that  he  Ihould  pay  the  money  out  of  i^, 
when  he  had  it,  and  that  the  word  faying  ilrongly  fliewed' 
the  teftator's  intent  was,  that  Foy  Oiould  npt  have  it,  unlefs. 
.he  paid  the  money.  That  neither  the  remainder  was  liqiited. 
upon  a  contingency,  nor  the  legacy  of  501.  payable  to  Mar-x 
garet  upon  any  contingency,  but  the*  remainder  vetted  im-.. 
iliediately  upon  the  death  pf  the  teftator,  and  codfequently  the 
50L  was  payable  out  of  the  profits  of  that  eftate  as  foon  as 
it  came  in  pofTeffion. 

{4)  D.  by  hrs  will  made  the  following  difpodtion,  '^  I  glvr 
and  bequeath  unto  my  daughters  Ifabella  Condon  and  Diana 
Condon  500I.  a-piece,  to  be  raifed  and  paid  to  them  and  each  oi 
them  immediately  after  my  death,  out  of  the  rents,  iflues,  ami 
profits  of  my  lands  and  tenenients  in  fV*  N.  and  B.  in  the 
couiity  of  Torky  or  by  fale  or  mortgage  of  the  fame,  or  a  com-^ 
petent  part  thereof  together,  with  interelt  for  the  faid  refpeo: 
cive  Aims  after  the  rate  of  61.  p€r  cent,  per  arm.  from  the  time^ 
of  my  deceafe  until  the  feveral  refpe£tive  fams  of  SOoK  fhould 
be  duly  paid  to  my  faid  daughters,  or  their  refpelfive  executor&i 
admintjlrators  or  ajfigns.  Item,  I  give  and  bequeath  unto  each 
of  my  faid  daughters  the  fum  pf  loocl.  to  be  raifed  and  paid, 
to  them  feverally  and  refpeilively  immediately  afier  the  deceafe 
of  my  wife  J  out  of  the  rents,  tflTues  and  profits  of  my  manors 
lands,  tenements,  and  hereditaments  in  JV^  in  the  faid  county, 
of  Torky  or  by  fale  or  mortgage,.  &c.  together  with  interefL 
for  the  faid  feveral  fums  of  loool.  after  the  rate  aforefaid,  from 
the  deceafe  of  my  faid  wife,  until  the  faid  fums  fhall  be  duly 
paid  to  my  faid  daughters,  or  their  refpe£iive  executors  admimj- 
trators  or  ajfigns\  and  my  further  will  is,  that  in  cafe  either 
of  my  faid  daughters  (hall  depart  this  life  before  me,,  then  the 
furvivor  of  my  faid  daughters,  her  executors,  ad mi^iftratora 
and  afiigns,  {hall  have  and  receive  all  and  every  the  fum  and 
fums  of  money,  herein  by  me  before  dcvifed  out  qf  my  faid 
lands,  to  be  raifed  in  the  manner  herein  before,  appointed)  and 
in  fuch  cafe  the  part  of  the  daughter^  fo  dying  Jhall  not  ceafe  ^ 
ftnk  into  the  eflate  for  the  benefit  of  my  veir^  hiU  Jhall  remain  and 
be  raifed  for  the  benefit  of  my  furviving  daughter^  J^t  gave  tho. 
refidueof  his  real  and  perfonal.  eftate  to  his.daughters^  and 
appointed  them  executors.  The  teftator  at  his  death  left  one 
fon  Thomasj  and  two  daughters  Diana  and  Ifabella^  Diam^ 
intermarried  with  Sir  William  Ijowther^  and  died  in  the  ye^. 
1736.  ^nn  the  mothe|:  died  in  tl^p  following  year.  Sir  tf^iU, 
Ham  Lowther  inftituted  the  fuit  tp  have  the^podj.  given  to  his 
late  wife,  raifed  out  of  the  eflate  charged  lyith  jt^  and  his  cl^im 
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dep^i^ded  up6i1  this,  Whether  Di^ndy  notwithftandirig  her  death 
Betbrc  hci-'mbthfer,  took  fuch  an  intereft  in  the  ioool.  as  was 
tfaiifttiifliibl'e  to  her  reprefentative  ?    And  Lord  HardwtciejC, 
Ikid.  his  opinion  was,  that  the  iDOol.  ought  to  he  raifed:  he 
^wrted'it  was  verytrtie,  that  there  was  an  eftabliflied  anA^xed  - 
drftinAion  between  legacies  charted  upon  the  perfohal  effate,  • 
and  Ifegachfes  charged  upoii  the  red,  and  that  though  this  would 
bavte  mieh  a  vefted  legacy,  if  it  had  been  chargeable  upon  the 
perfonal,  yet  it  was  not  fo  clear  a  cafe  ais  it  was  chargeable 
dfp6fi  (he  real  eftate :  but  ft  ill  there  was  fufBcient  ground  to  fty, 
ift  thfeprefent  daft,  that  thfe  legacy  was  Vefted,  and  the  plaintiff 
mtifcledto  it.'   His.LoWIhip  then  (kid,  "The  words  of  the 
^ill  ztt    in    this    rhanher,  '^''l  give*  and  bequeath   to  each 
of  my  daughters  the  futti  of  lOdol.   to   be  raifed  arid  to  be 
piitd  unto  them  fev'erally  and  i^{^efiively,  immediately,  after 
the  dtteafe  of  rtiy-wife/     Sb'that  it 'is  a  gift  immediate  to 
the  daughtert,  thtfugh  not  indeed  to  be  raifed  till  after  the 
death  of   the    teftatdr's    wife:    the  time    mehtioried  in    the 
will  is  not  annexed  to  the  fubftance  of  the  legacy,  but  to  the 
jiayment  of  it,  ind  confequently  if  this  had  been  a  legacy 
changeable  upon  the  perfonal  eftate,  it  would  have  been  clearly 
a  vefted  one,  ahd.thfe  plaintiff  intitled  to  it,  but  this  is  charge- 
^liltipon  tlie>ed ;  it  muft  be  o^rted,  that  ft  is  equally  ah  efta- 
bltfbed  rule,  thkt^where  la  legacy  Is  giveh'  6f  this  fort,  though 
tiie  time  mertibnfed  ih  the  will  is  annexed  to  the  paymeiit  6f  itj, 
and  ,ilot  to  the  body  and  fubftance  of  the, legacy,  yet  iri  'general 
ftich  fegicies  fliall  not  be  raifed,  Whei'e'the  legatee  dies  before 
the  time  of  payment,  "and  this  is  fo^  more  efpecially  where  a 
Ifegacy  of  thit  fort  is  given  by  ^ay  of  portion. :  but  notwith- 
ftJirtdihig  tKi&  ir  ilhie  general  Wle,  yet  the  principal  ingredient 
tirhidi  'hil5  giVeh  rife  to  this  doftrine  has  been';,  that  the  poft- 
^rtitig  "the  payment  of  the  legacy  has  appeared  to  have  arifen 
froth  circuteftinces  on  the  p^rt  of  the  legatee,  as  her  attaining 
the  ageoFat  or  marriage;  there  if  the  legatee  had  died  before 
iYk  lime  6f  payment  of  the'  lega<!:y,  this  court  wliich  favours 
tfhfe  lifial  eftate,  have  confidered  it  in  this  light,  that  tbere  is  no 
6cca(ion  it  Aiould  be  raffed,  the  party  dying,  who  was  in  the 
immediate  cbntctrtplation  of  the  teftator ;  but  where  the  poft- 
I^onihg  tbe  time  ^f  |)ayment  bf  a  Ifeg^cy  has  been'  owing   to 
the  crrcufJt/fdnce  df  the  teft^tor^S  ijlaie^  and'  not  to  the  ctr^ 
tumjlances  Of  the  legat^g^  that  is  not  fo  ftrong  a  cafe  to  favour 
the  legacies  fxnlcink  inlb  the  eftate,  as  the  other  is;  though  I 
do  lidt  know  l?Ut  that  the  cafes  have  gone  fo  far  as  even  there 
Ih  ibme  inftincfe^^b' allow  of  their  hAlcifig  into  the  eftate :  it' 
has  been  determined,  that  where  a  legacy  charged  updn  land 
depends  upon 'tWo  <i6htirigencies,  and  one  of  them  doth  not 
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happen,  the  legacy  ihaH  be  raUed ;  the  cafe  of  Kir^  ind  Withtrs^ 
(k).  HoWerei^  in  the  preient  cafe,  it  is  clear  upon  the.  penning 
of  the  will,  that  the  intention  at  the  teftator  was,  that  the 
legacy  in  queflion  fbould  be  ratfed  in  favour  of  the  plaintiff; 
here  loool.  is  given  to  each  of  the  daUffhters,  with  intereft  ti 
he  computed  from  the  death  of  the  teuator's  wife  \  no  argUfi 
menc  can  be  drawn  from  the  circumftances  relating  to  the  in-c 
tereft,  for  it  was  natural  to  give  a  dirediion  about  that  in  Ih^ 
manner  it  has  been  dc^e.;  but  then  the  will  goesion  and  direi&s 
diit  this  leg^y  Aall  be  paid  to  the  daubers,  or  t».  their  re/ptc^ 
Hve  €9cicutors^  adthimftrators  and  affigm  :  and  fomething  may  be 
inferred  from  thence  in  favour  ofthe  plaintiff.  It  has  beeafaid^ 
diat  the  ufe  of  this  daufe  might  be  only  to  fhew  the  teftator's  in* 
fention,  that  if  the  daughters  furvivcd  the  mother,  and  afterwards 
died,  the  legacies  (bould  be  paid  to  their  representative! ;  but  if 
that  wa$  the  meaning  of  the  teftator,  the  infcrting  tfaeclauie  was 
very  onneceiEiry ;  lor  if  the  daughters  furvived  the  mother, 
there  ^ould  be  no  doubt  but  that  the  reprefentatives  of  -them 
would  be  intitled  to  the  legacy  of  courie.  The  ufe  of  this 
elauie  feems  rather  to  fhew  the  tcftator's  intention,  that  if  the 
daughters  diied  in '  the  life-Jtime  of  their  mother,  and  afier  the 
t^ator^s  death,  that  the  legacies  fhould  be  paid  to  their  repre- 
fentattves;  fiut  I  do  notxeft  my  opinion  upon  this  claufein 
the  will ;  tht  ekufe  that  I  foiindcnyfelf  principally  upon,  is  the 
following:  ^  and  my  fui^her  will  is,  that  in  cafe  either  o^  my. 
iaid  daug^ersviteill 'depart  this  life  before  me,  then  the  fur- 
vivor  of  m^y  faid  daughters,  her  executors,  adminiftrators  and 
aftgns,  &a1]  ha^e  and  receive  ali  and  every  the  fum  and  fums  of 
money  heNin  befbre  .by  me  devifed  out  of  my  faid  lands,  to  be 
j^ifed  in' the*  manner  herein  before  appointee,  and  in  fuch  cafe 
tfie  part  6f  the  diiughter  fo  dying  ihall  hot  ceaie  or  fink  into 
the  eftate  for  the  benefit  of  my  heir,  but  ihall  remain  and  be 
raifed  for-' the Ix^neiit  of  my  daughters/  It  has  been  faid  that 
^  contingency  upon  which  this  claufe  of  the  ^ill  was  to  take 
eflfifSl  ha^  not  happened,  but  it  is  plain  that  the  teftator  had  in 
his  Vi<*w  a  certain  cafe  wherein  the  legacy  ihould  not  fink  into 
the  eftate :  thai  cajitwas  the  event  of  either  of  the  daughters 
dying  in  the'life-time  of  the  teftator.  A|id  if  even  in  that  cafe 
tfhe  teftator  ddi^ded  that  the  legacy  fboold  not  fiok  into  the 
eftate,  alnuidh  ftfcDngttr  reafon  is  thereto  infer,  that  he  did  not 
d^ftgn  itCboutd  when  the  daughters  fiirvived  him.  This  claule 
ii  2l  plain  indi^eation  of  the  teftrator's  defign,  that  the  daughters 
Aould  have  thiS' legacy  at  all  events,  and  that  it  ihould  not  de- 
pend upon  th<r^  ai?oident  of  ^tdieir  dying  in  the.  ltf^*tinae  of  their 
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mother :  it  has  been  faid,  that  if  the  teftator  h^  been  aiked  at 
the  timeof  making  his  will,  whether  in  Aich  an  event,  as  has 
happened,  he  would  have  the  loool.  legacy  raifed  for  the  plain- 
tiff, he  certainly  would  have  anfwered,  that  he  would  not. 
But  fuch  manner  of  arguing  by  afking  aqueftion'^of  this  fort  ig 
a  very  uncertain  onej  thofe  who  make  the  queftion  anfwer  it 
themfelves,  and  give  fuch  an  anfwer  as  feems  for  their  pur-* 
pofe.  If  however  this  queftioh  had  in  reality  been  aflced 
the  teftator,  I  ihould  have  thought  it  much,  anare  probable, 
that  under  the  circumftances  of  the  prefent  cafe,  the  teftator 
would  have  anfwered,  that  his  meaning  was,  that  the  plaintifF 
ihould  have  this  legacy.  The  plaintiff  married  this  lady  in 
1719.  She  did  not  die  till  the  year  J736,  and  it  would  be  a 
reafonable  thing  in  itfelf,  that  under  fuch  circumftances,  the 
teftator  (hould  intend  that  the  plaintifF  ftiould  have  this  legacy/' 
His  Lordihip,  therefore,  decreed  the  ^oool.  to  be  raifed  for 
the  plaintiiF,  out  of  the  eftale  charged  with  iC*  This  cafe  was 
afterwards  reheard  by  Lord  Hardmckif  wb^n  his  Lordfliip 
affirmed  his  former  decree. 

(I)  E.  by  his  will,  reciting  that  he  had  furrendered  all  his 
copyhold  lands  to  the  ufe  of  his  will,  gave  and  devifed  the  faidi 
lands  to  his  wife  Elizabeth  for  life,  and  after  her  deceafe  to 
his  fon  StepheHi  till  his  grandfon  Thomas  attained  the  age  of 
23,  and  Vko  longer,  and  fo  foon  as  his  grandfon  attained  that 
aee,  then  he  gave  them  to  his  faid  grandfon  and  his  heirs  ^^  on 
this  condition^  that  the  faid  grandfon,  his  heirs,  or  affigns, 
Ihould  pay  jot  caufe  to  be  paid  unto  his  grand^^daughter  E* 
Hancocky  the  fum  of  60I.  within  two  years  after  his,  faid  grand- 
ion  s^tained  his  age  of  23  ;  and  if  his  faid  graiidfon  ihould  hap- 
pen  to  di^  without  iflue  of  his  body,  then  he  gave  and  devifed 
the  fame  to  his  {en.  Stephen  Hancock^  and  his  heir^  on  condition 
of  paying  the  fum  of  looU'  to  E.  Hancocky  within  one  year 
after  his  fon  enjoyed  the  faid  premjfes,  by  virtue  of  this  laft 
devife.*'  And  his  will-  ^u-tberiwas,  that  if  his.Ciid  grandfon 
or  fon  ftiould  make  ^fault  jn  payment  of  the  faid  fum  of  60K 
then  it  ihould  be  latwful  for  his  faid  g-tand-daughter  £,  Hanfocky 
her  executors  and  adminiftratori  to  ^nter  .into  th?  faid  premifes,. 
and  the  rents  thereof  to  receive  and  take  till  the  6q1,  ftiould 
be  paid.  The  teftator  died  foon  after,  making*  his  will,  and 
his  fon  Stephen  proved  it.  E»  Hancock  married  the  plaintift*, 
and  lived  till  after  her  brother  Thomas  attained  his  ^ge  of  23, 
but  died  before  the  two  years  were  expired,  after  hi$  attaining 
that  age.  Queftion,  whether,  her  hufband  ^nd  rt^prefentative 
waS'intitled  to  this  legacy?  , And  by  Lori, Ifardwichy  C» 
^^  All  th^fe  cafes  depend  upon  circuniftances  j  the  prefent  is  ^ 

/^/y  Pmes  V.Hancock,  «  Atk.  507^ 

I 


SeA.  II,]       payable  out^  of  real  E^ate.  %%% 

particular  kind  of  cafe,  and  differs  from  all  the  others^  The 
court  has  often  in  theft  cafes  laid  a  good  deal  of  weight  upon 
a  child's  dying  before  marriage,  and  before  the  portiotn  is 
wanted,  but  here  E.  Hancock  was  married  fomcyear^  befpre 
flie  died.  What  is  the  operation  and  efFeft  of  the  devife  in 
point  of  law?  I  take  it  to  be  a  conditional  limitation,  and  there* 
fore  whatever  right  Elizabeth  gained  thereby,  is  a  legal  eftate. 
She  need  not  have  reforted  here,  on  the  common  fuggei^ion, 
that  as  none  but  an  heir  at  law  can  take  advantage  of  a  cpn'di^ 
tion  broken,  that  (be  is  without  remedy  at  law  ;  for  upon  de-^ 
£ault  of  payment,  it  is  fpecially  provided  for  by  the  wifl,  tha^ 
{he,  her  executors  and  adminiftrators,  fhall  have  a  power  of 
entering  and  holding  till  fatisfied.  Becaufe  Elizabeth  died 
within  the  two  years,  is  it  either  a  breach  of  the  condition,  or 
an  excufe  for  not  paying  the  6ol.  ?  It  is  faid,  the  condition  is 
become  impoiSble :  but  I  am  of  opinion  that  it  is  not,  for  in 
point  of  Jaw  the  condition  fubfifts,  not\yithftanding  fl^  died 
wit^n  the  two  years.  Suppofe  a  bond  given  to  A,  pavable  at  a 
future  time,  without  naming  his  executors,  adminiftrators  or 
afligns;  if  A.  die  before  that  time,  his  executors,  though  not 
named,  would  be  intitlfd  to  fue  upon  the  bond.  If  the  hufband. 
t)ien,  as  adminiftrator  in  this  cafe  could  recover  it,  even  at  Jaw. 
has  it  been  ever  held,  that  becaufe  he  has  a  legal  remcd^^ 
equity,  therefore,  will  not  give  it  him,  but  ought  to  adhere  to 
i^s  ftri^  rules,  and  leave  him  to  law :  confider  what  confufion 
^is  would  make;  for  even  after  the  adminiftrator  has  recovered  a 
judgment  at  law,  the  defendant  would  have  a  right  to  come 
ijnto  this  court,  upon  payment  of  the  6ol.  for  a  redemption,  and 
this  would  occafion  a  circuity,  and  two  fuits  inftead  of  one,  an 
inconvenience  which  this  court  always  avoids.  The  teftator's 
appointing  two  years  .after  his  grandfon  iattained  23,  for  raifing 
the  6oi.  ieems  to  be  done  merely  for  the  convenience  of  the. 
eftate.  The  cafe  of  Tournay  v.  Tournay^  Pre.  Ch.  290,  comes 
the  neareft  to  this,  but  there  the  child  for  whom  the  provilion 
was  made,  died  very  young,  at  five  or  fix  years  of  age,  fo  that 
the  portion  not  being  wanted,  the  court  exerci fed  a  difcretionary 
power,  and  would  not  raife  it.  Here  is  a  further  circumftance, 
for  the,  will  fays,  *  If  my  faid  grandfon  ihould  die,'  &Cir 
Suppofe  Thomas  Hancock  had  died  within  the  two  years,  {Jov 
if  he  had  died  after,  Elizabeth  would  have  been  entitled  to  the 
^ol.  only,)  and  the  money  had  not  been  paid  \  and  he  had  left, 
s^  foA,  and  the  fon  Had  likewife  died  within  the  two  ye^rs  ;  and 
then  Elizabeth  had  died  before  the  year  was  out,,^whiclT"t)iie. 
teftator  bad  allowed  to  Stephen  Hancock  for  payment  of  the, 
lOoL  would  not  the  plaintlflT,  as  reprefentative  of  Elizabeth 
^een  incitled  to  the  loopl.?   Moft  certainly  he  would,  and  th^ 
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cafe  of  King  V.  Others  (m),'K  for  this  purpofcdireftly  in  point, 
and  froin  heilce  may  be  argued,  that  the  intention  of  the 
teftktor  was,  that  his  grand-daughter  EUnabeih  Ihould  have 
oqe  or  the  other.  Upon  the  whole  I  fee  no  equity  at  all  for 
talcing  the  portion  from  Eiizaieth,  or  fending  her  reprefenta- 
tivc  to  laW,  and  therefore  I  Iball  decree  the  6ol.  to  be  laifed 
oot  of  the  copyhold  land,  and  paid  to  the  plaintiff  accordingly." 
'  {k)  E.  bequeathed  unto  each  of  his  two  daughters  Ana  and 
Jtfarjf  Ccllins  300I.  to  be  paid  to  them  by  his  executor  y»bn 
Cillins,  when  he  fliould  attain  his  age  of  twenty-fix  ;  "  but  in 
regarti  my  two  daughters  are  already  provided  far  by  tandi* 
fiittled  on  them  by  me,  and  my  late  wife,  and  by  legacies  left 
them  by  their  grand-father,  and  which  I  have  paid  unto  them ; 
it  is  my  intention  that  they  (hall  not  be  intitled  to  any  interefl, 
for  the  faid  fums  to  them  given  by  me  as  aforefaid,  before  the 
feme  fliall  become  payable  as  aforefaid  ;  however,  for  the  better 
Securing  the  laid  feveral  fums  of  three  hundred  pounds  given 
A)  my  1^0  daughters,  my  will  is,  that  my  two  ctofes  in  Sutton 
Aall  fiaiid  refpcflively  charged  with  my  perfoiial  eftate,  and 
be  liable  to  the  payment  of  the  faid  feveral  fums  of  three  hun- 
dred pounds  to  my  two  daughters  at  the  time  abore  mentioned^ 
with  i  ptiwir  to  tnier  end  hold  till  payment  of  principal  and 
mtereft,  from  the  time  it  fhail  betome  due,"  and  after  pay- 
tmM  thereof,  he  devifcd  the  premifes  to  his  fon  fohn  Colltits 
in  fee,  whom  be  made  executor  and  refiduary  legatee.  Both 
die  daughters  arrived  at  their  age  of  twenty-one,  but  died  btf- 
Ibre  yoin  Collins  attained  twcnty-fix ;  one  of  them  married, 
ind  left  two  children,  the  other  died  unmarried,  but  by  will 
gave  the  three  hundred  pounds  to  her-  After.  Thftliulband, 
and  the  two  children  filed  the  bill  for  the  len^cies.  And  I^rd 
Hardtiiicke^  C  "  This  is  a  legacy  in  the  firft  place  on  perfonal 
eilate,  and  if  deficient,  a  right  of  entry  is  given  upon  real 
^ate,  and  to  hold  till  fatisfied.  The  rcafons  I  Ihall  go  upon 
are  partly  reafons  founded  on  the  rules  of  this  court.  Firft, 
That  this  is  a  legacy  given  to  tw6  daughters  generally,  to  be 
^if/  when  his  fon  yihn  Collins  Qiall  attain  his  age  of  twenty-fix, 
the  perfonal  eftate  if  is  not  difputed  at  the  bar, 
i  ire  intitled;  it  is  true,  it  has  been  determined, 
mixed  fund  of  real  and  perfonal,  that' not with- 
onfidered  as  a  vefted  legacy  as  to  the  perfonal 
rwifc  as  to  the  auxiliary  fund,  and  fhajj  not  be 
e  real  eftate,  where  the  legatee  dies  before  the 
t.  ^vcn  this  was  a  cafe  of  pretty  hard  dlgeftion 
Jrihi'nedi  becaiife,  if  the  duty  , itfctf  w^s  due, 
Wiis  given  as  a  fecurtty',  it  fcemed' aiittlc  haifh 
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tliit  the  .  land  (hould  not  be  commenfunate  to  the  fecuriiyl'' 
But  to  prevent  bringing  unneceflafy' burthens  upon  heirs,  tht' 
court  was  prevailed  upon  to  determine  it  fo,  and  it  is  noivr 
fettled  that  it  Ihould  foilow  the  rule  of  portions  and  legacies 
chargeable-  on  real  eftate  and  fink  in  the  land.     Which  brings 
it  to  the  queftion,  what   would  be  the  confequence  if  thefe 
legacies  had  been  otiginally  chargeable  on  real  eftate?  ^  But 
in  regard  my  two  daughters  ate  already  provided  for  by  lands' 
fettled,  &c/    It  is  true  the  general  rule  is,  that  where  a  legacjl! 
or  portion  is  to  be  paid,  at  a  certain  ageor  certain  time,  i?th6 
legatee  die  before  that  aee  or  before  the  time  of  payment  comes, ' 
it  iball  fink  into  the  land,  and  has  been  fo  elhiblifned  ever  fince, 
the  cifc  of  Pawlktt  v.  Pawlett  (o).    It  was  determined  origin 
nally  upon  portions,  it  was  afterwards  extended  to  legacies^' 
and  taken  from  circumftances  regardirtg  the  legatee's  age  or 
day  of  marriage,  the   court  concluding  that  parents  thought 
that  if  their  chtidreti  did'  not  live  till  fuch  time,  that  tney 
would  not  want  their  portions  or  legacies.     But  it  cannot  to 
(kid  it  holds  equally  ftr ong  where  the  circuinffances  are  takeir 
from  the  convcniertcy  of  the  eftate,  and, not  froth  the  perfon  of 
the  legatee.     Kitt^  v.  fVtthers  {p)  before  Lord  Talht  was  the 
firft  cafe  where  a  legacy  was  determitied  to  be  vefted,  though'' 
charged  upon  land,  on  circumftances  arifing  frvm  ceHveniency 
to  the  ejfdte^  for  his^  Lordfhip  was  of  opinion  there,  the  legacy 
fliouldbe  ratfed,  the  time  of  payment  being  poflponed^r  r/^^ 
cmveniency  of  the  eJlaU ;    and  though  Lord  Talbot  took  notice 
of  this  difttn<ftion  in  Bradley  v.  r owelty  Forreft.  193,  whidif 
came  before  him  after  King  v.  Withers^  yet  there  was  a  ma- 
terial difference,  for  the  perfoji  died  before  the  time  of  paymenH 
rame^  and  therefore  he  determined  the  portioii  to  fink ;   the 
ftrong  reafoning  in    King  v.  Withers  was,  that  the  teftatoi^ 
intended  upon  the  event  of  the  fori's  dying,  to  increafe   his 
daughter's  provifion  and  her  fao^ily.     If  thk  be  the  general 
doiSlrine,  confider  how  it  fhmds  here :   the  time  of  payment 
was  moft  manifeftly  poft()oned  in  order  to  prevent  the  burthen  of 
intereft   falling  upon  the  eftate  of  the  fon  till  he  attained  his 
age  of  26,  and  when  he  has  given  this  exprefs  reafon,  to  infer 
from -thence  that  the  daughter  fbould  Ibfe  the  principal,   or 
her  reprefentatives,  would '  be  a  very  forced  conftruflion.    j( 
^yijf^i  before  the  contingency  happens  is  the'  reafon  why  a  legacy 
that  is  charged  upon  land  fhould  not  be  payable.;  an(f  I  do  not 
fee  if  the  fon  had  died  before  his  age  of  26,  HoW/the  daughters 
Could  have  been  intitled.     In  the  cafe  of  Lowther  v,  Condori 
(qjj  the  ftrong  reafon  which  weighed  with'  me  was,  that  the 
|)ortion  was  direSed  to  be  raifed  after  the  death  of  the  teftator's 
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wifc)  an^  therefore  poilponed  merely  from  the  conveniency 
totheeftate  and  family^  and  not  intended  that  the  daughters 
ibould  lofe  theii;  portions  becaufe  they  died  before  their  mo- 
ther, and  there  ^e  a  great  many  cafes  where  this  court  has 
held  it  fliall  not  be  railed  in  the  mother's  life-time.  Therefore, 
if  confidered  fuigly  upon  the  general  rules  of  the  court,  the 
legacy  would  be  yefted  and  tranfrniiEble.  I  do  not  reft  it  here^ 
^ut  am  of  opinion  on  general  rules  of  law,  it  is  a  veiied  legacy^ 
for  the  plaintiff  might  have  bad  a  l^al  remedy  by  eje^lmeat. 
The  words  are,  with  a  pe^wer  to  enter  and  hold  till  payment^  &Ct 
This  I  take  to  b.^  a-  right  of  entry  given  them  to  hold  the 
land  in  the  nature  of  a,  tenancy  hy  elegit^  and  rightly  fatd  at  the 
bar  to  be  a  chactel*intere(l.  tt  has  .beer&  imprpperly  called 
a  povftVy  for  it  is  a  right  of  entry  which  differs  from  a  power^ 
for  a  right  of  entry  will  go  to  executors  and  admirjiftrators  \ 
tot  if  a  chattel  incereft  be  granted  to  a  man.  though  his  execu* 
tors  are  not  named,  yet  they  will  take  |t  barely  as  his  repre- 
fentadves.  If  this  be  fo,  then  there  is  a  legal  remedy  to  enter, 
and  hold  the  lands  till  principal  an^d  interefl  be  fatisfied.  Now 
can  it  be  faid,  where  the  plaintiff  {Hall  have  a  fatisfa^lion  in  hi& 
own.perfon  at  law,  yet  that  I  ihould  relieve  againfl  it  in  this 
court,  merely  upon  a  will,  and  ^where  all  perfons  are  volun- 
teers ?  The  cafes  hayc  for  the  mpflt  part  arifen  upon  equitable 
charges,  where  there  is  no  remedy  except  in  this  court,,  and 
in  the  cafes  of  crufls,  as  it  can  be  determined  here  only^ 
ivhethet  the  truft  has  arifen  or  not.  This  is  nolzn  equitable 
charge,  but  a  legal  one,  and  differs  from  thofe  cafes,  fo.lhat 
the  party  having  his  remedy  at  law  by  ejed^ment  there  are  no 
grounds  for  this  court  to  take  it  /rpni  him.  But  the  plaintiff 
comes  here  properly  to  have  an  account  of  the  perfonal  eflate 
of  the  teftator  in  the  firft  place,  and  likewife  to  avoid  circuity  ; 
for  if  the  plaintiff  had  recovered  at  law,  then  the  defendant 
Would  have  had  a  right  to  be  relieved  here  upon  payment  of 
principal  and  intereft.^'  His  Lordihip  decreed  the  legacies  to 
the  plaintiff. 

{r)  F.  deyifed  part  of  his  real  eftate  for  payment  of  debts, 
the  furplus  to  his  mother,  and  another  part  to  his  mother  fot 
life  i^  and  afterwards  to  his  couflix  IVilliam  Rawfon^  his  heirs 
and  aiTigns,  he  and  they  paying  thereout  legacies  to  feveral 
perlbnsj  which  furas  be  wilkd  to  be  paid  within  twelve  months 
next' after  his  mother*s  deceafe\  charging  his  lands  therewita 
accordingly.  Then  he  gave  all  his  houfehold  goods  and  fur- 
niture to  his  mother  for  life,  and  after  her  death  to  his  coufm 
Rawfon^  his  executors  and  adminiftrators,  if  he  (hould  be  liv^ 
ins:  at  his  mother's  death  \  but  if  his  mother  furvived,  ^hea  to 
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her,  her  executors  and  adcniniftrators"  After  the  teftator's 
death  the  mother  entered,  and  pofl'efTcd  the  real  eitate,  and 
died  i  a  legatee  of  iool«  having  furvived  her  but  one  month, 
the  queftion  was,  whether  his  reprefpntatives  were.intitled  to 
have  the  lool.  paid  out  of  the  lands  as  the  legatee  died  before 
the  time  "appointed  for  payment  ?  And  by  Lord  Hardwichj  C. 
/^  Confider  firft  how  it  would  iland  at  law :  then  how  it  ftands 
in  and  is  altered  by  equity.  As  to  the  firft :  taking  it  as  a 
conditional  or  contingent  legacy,  it  is  clear  that  the  executors 
may  have  the  benefit  of  it;  as  in  Salk.  170,  where  the  condi- 
tion of  an  obligation  was  tQ  make  a  leafe,  or  pay  lOOl.  the 
obligee  dying,  though  the  eleSion  was  taken  away,  ic  was 
held,  that  his  executor  fhouid  have  the  iQol.  which  determination 
is  agreeable  to  the  rule  of  law  in  cafes  of  heirs;  where  the 
heir  though  not  named,  may  tjke  advantage  of  a  conditio^  an- 
nexed to  axreal  eftate.  In  Marks  v.  Marks^  £q.  Ca.  Ab.  106, 
there  was  a  condition  to  gain  an  eftate,  on  payment  of  money 
in  a  limited  time ;  the  party  died  before  the  time,  his  heir 
was  relieved.  2  Vent.  347,  cited  in  King  v.  Withers^  was  de- 
creed on  the  ground,  that  a  contingent  intereft  is  tranfmii&ble 
to  the  reprelentative.  Thus  it  ftands  at  law  with  refpedl  to 
the  plaintiff.  With  refpefl  to  the  defendant  it  was  a  devife  on 
condition  of  paying ;  for  the  devifee  not  being  heir  at  law, 
but  a  ftranger,^  it  was  a  diredl  condition,  not  a  conditionaji 
limitation.  Therefore  IFellock  v.  Hammond  (s)y  cited  ih 
Borafton*s  cafe,  3 Co.  19,  is  not  like  this:  there  it' was  a  condi- 
tional limitation.  Here  is  no  occafion  to  go  by  that  circuity,  be- 
ing a  devife  to  a  ftranger  and  a  condition  of  which  the  teftator*s 
heir  at  law  muft  take  advantage,  who  may  bring  an  ejectment 
againft  the  devifee  for  a  breach  in  not  paying,  fince  at  law  the 
benefit  of  the  contingency  is  tranfmifSble.  Then  the  teftator 
having  expresfly  created  a  charge  on  the  land,  it  will  bind  the 
land  in  the  hands  of  the  heir,  after  his  recovering  in  ejeft- 
ment.  Then  as  to  the  alterations  in  equity ;  the  general  rule 
is,  that  a  legatee  dying  before  the  legacy^ is  demandable  it  fhall 
fink  into  the  eftate.  But  here  being  a  plain  riglit  at  law  and 
the  land  recoverable  for  non-payment,  it  would  be  ilrange  to; 
deprive  the  legatee  of  it,  and  repugnant  that  the  devifee  mould 
lofe  his  land  for  non-payment,  and  yet  the  legacy  itfelf  loft  in 
equity.  The  general  rule  in  Pawlett  v.  PawUit  (/),  and  a  multi- 
tude of  cafes  is  the  fame,  whether  it  is  £7^  the  dzy-^ox  payable  at  the 
da/;  that  diftindlion  being  admitted  in  perfonal  legacies  only. 
The  intent  was,  that  the  legacy  fiiould  veft,  as  foon  as  the 
remainder  came  into  pofleflion.  It  being  hi  and  they  paying 
thereouty   which  could  not  be  till  they  were  intitled  to  the 
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profits,  but  it  was  alfe  intended  to  give  the  remainder-maii 
a  year's  time.  The  teftator  muft  have  had  in  view  the  lega- 
tee's dying  in  the  mother's  life,  having  expreffed  it  afterward, 
wherb  he  intended  it  ihould  defeat  the  legacy,  which  not 
having  done  here,  it  is  an  evidence  of  his  not  intending  it: 
and  the  defendants  counfel  admit  there  are  cafes  where  the 
intent  will  controul  the  general  rule,  as  ifi  Lowther  v.  Condott 
{u).  As  to  the  authorities,  the  firft  is  King  v.  IVithers  (jr),  the 
Tecond  Bulkeley  v.  Stanlakey  and  Hutchim  v.  Foy  (jr),  which 
laft  was  a  bill,  brought  in  the  exchequer  for  a  legacy  charged 
on  an  eftate,  by  the  adminiftrator  of  the  wife,  who  died  be- 
fore the  legacy  was  payable.  It  was  held  to  be  tranfmiffible 
on  this  ground,  that  the  remainder  vefted  immediately  by 
the  death  of  the  teftator,  and  therefore  the  legacy  vefted  in 
thofe  to  whom  payable,  and  that  the  devifee  muft  take  it  cum 
enere^  it  being  equally  intended  that  the  legacy  fliould  be  paid, 
'as  that  the  devifee  ihould  have  the  eftate,  which  is  the  iame 
here,  and  the  eftate  recoverable  for  a  breach.  Thefe  cafes  are 
ftrong  authorities  that  the  eftate  is  chargeable,  notwithftanding 
the  death  of  the  legatee  in  the  life  of  the  tienant  for  life,  and 
before  the  remainder  attached  in  poiTeflion :  but  there  is  fome- 
thing  more  here,  vfa.  that  this  twelve  month  claufe,  was  not 
intended  to  fufpend  the  vefting,  and  make  it  contingent,  but 
'only  as  a  reafonable  time  to  the  devifee  for  payment,  which 
lie  could  not  do  before  he  was  pofTeiTed  \  and  there  is  a  cafe 
tipon  that  ground  only,  Which  is  JVilfon  v,-^  Spencer ^  January 
31,  1732  f%),  where  a  teftator  devifed  the  payment  of  his 
debts  and  legacies  -  out  of  fuch  part  of  the  perfonal  eftate,  as 
ihould  not  afterwards  be  fpecifically  devifed,  and  if  that  proved 

.  deficient,  then  out  of  the  real  eftate :  and  that  his  executor 
Ihould  within  12  months  after  his  death  levy  and  raife  fufE- 
cient  to  pay  1006I.  to  the  younger  fon,  to  be  paid  to  him  imme- 
diately when  ralfed;  charging  all  his  real  eftate,  if  the  per- 
fonal, not  fpecifically  devifed,  proved  deficient;  The  younger 
fon  died  before  the  expiration  of  the  year,  and  his'cxecutors 
brought  a  bill  for  it,  againft  the  eldeft  fon  the  devifee  for  life 

'  of  the  real  eftate,  with  remainder  to  his  fohs.  The  defendant 
adrtiitted  that  it  was  intended  for  his  brother's  advancement^ 
1)ut  infifted  that  he  dying  unmarried  before,  it  was  extinguimed, 
':lnd  ;^ot  to  b^  raifed ;  the  pedbnal  eftate  was  ad(pitted  to  be 
deficient,  and  it  wa^  therefore  chargeable  on  the  real  eftate,  an^ 
to  take  the  fate  of  a  legacy  out  ojf  real  eft^e,  as  it  h^s.besa 
dfecredd.     The   cou^t  held,  that  it  fhould  be  raifed,   v^hi<;h 

is  2J\  authority,  that  th^  year  for  raifing  was  not  fufficieni:  tp 

•     ..   i  •  '-  • 

'  '(«)  Supra,  'fx)  Supra:'  (y/  Supra,  and  imperfcdtly  ftatcd  in  this 
place,     (z)  3  P.  Will.  172, 
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prevent  the  legac;y's  veiling,  and  was  .the  iingle  ground  of  th^t 
aete'rmination.  Hall  v.  Terry^  i  Atk.  502,  is  diftinguiihabje 
from  this:  there  I  'thought,  that  from  the  penning  of  that 
legacy,  the  time  was  annexed  to  the  gift  or  fubftance,  and 
though  it  had  been  out  of  perfonal  eftate  only,  it  woiild  not  \^t 
tranimiiSible.  So  it  was  likewife  in  Fan  v.  dark  (tf),  and 
therefore  xh^  court  which  favours  real  eftate  will  (ieyer  hold 
a  legacy  tranfmiffible,  which  would  not  be  fo,  if  payable  out 
of  p^rional  eftate  only.  But  whether  thofe  cafes  are  appli- 
cable or  not,  this  twelve  months  "time  given  is  a  fufficient 
ground  for  this  decree  within  the  authority  of  Wllfin,  r. 
Spencer.  Therefore  this  legacy  muft  be  raifed,  and  paid  whh 
intereft  at  4-per  cent,  from  a  year  after  the  mother's  dfeath.*'. 

(A)  G.  devifed  lands  to  his  fitter  M.  B.  in  fee,  paying  lorf. 
per  annum  to  his  wife  for  life,  and  alfo  legacies  to  feverat  of 
his  nephews  and  coufms,  within  12  months  after  His  wife's 
death.     Several  of  the  legatees  died  before  the  wife,  and  the 
queftion   was,    whether  thefe   legacies  were,  tranfmiffible  fa\ 
the  reprefentatives  of  the  legatees  ?    And  Lord  Hetrdwickej  JQ. 
^'  It  may  be  diiEcuIt  to  reconcile  all   the  cafes  cited,  mahv 
of  which  turn  upon  nice  circumftances.  I  cannot  help  thinking,, 
that  if  the  court  (hould  determine  the  legacies  to  fink  int6 
the  inheritance,  it  would  be  contrary  to  the  intention  of 'the 
teftator,  and  be  going  much  further  than  the  court  has 'ever 
gone.     He  had  at  the  time' a  young  wife:  two  fitters  wlio 
would  have  been  his  co-heirs,  one  of  them  was  living,  the  other 
dead.     It  was  his  intention  to  provide  for  his  ^ife  and  ditl« 
dren,   if  he  had  any,  if  not,  for  both  branches  of  his  Tandiy. 
There   is  a  material  claufe  in  the  will :    '  Provided  that  In 
cafe  my  wife  (hall  at  my  death  have  a  child  or  children 'who ' 
Ihall  live  to  21,  then  I  revoke  the  devifes  and  beijuefts,  e^^ 
cept  the  annuity  to  my  wife,  and  give  all  iny  faid  lands,  &c* 
to  fuch  child  or  children,  his,  her,    or  their  heirs?     Innthat 
event  has  he  declared  the  legacies  ftiould  ceafef    If  Ks*  wife 
ihould  be  enfient.   Two  queftions,    firft  of  equity^  fecond  ef 
law  "'    ift)  whether  the  legacies  as  given  in  this  form  t>f  words 
are  determined  and  finic  into  the  inheritanoe  -  by  tfaedeath  i^f 
the  legatees  in  the  lifetime  of  the  wife  ?!  But  th^  rule  is  at- 
tended with  a  good  many  exceptioHs,  ^rr' took  its  rife  froto 
portions  as  Piiwlett  v.  Pawlett  (c ).      By^*  Albrequent  exten&Hi 
of  the  rule,  courts  have  gone  further;  and  diirried  it  to  legaci^ 
given 'hot  byway  of  portiop,  but  given  bya  ftrangerytod 
'  charged  on  the  land  In  certain  events.      Vet  IbotwithftartdiHg 
a  more  liberal  difcretion  has  been  ufed  incjftyt)f  fuch  legaoUs 
not  given  by  way  of  portions,  and  whicffi  could^not  Ke  fo  f«to 

(a)  Supri. '    {b)  Tunftall'i;.  Brachen,  Ambi;^i6f/  CcftSUpti:^ 
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the  nature  of  the  thing,  and  the  court  has  fifted  into  all  the 
circumftances  of  the  c^fe  to  find  out  the  real  intention.     In. 
Bruin  V.  Bruin  the  portions  were  not  wanted,  and  therefore 
funk  into  the  inheritance,  becaufe  the  court  would  not  fufFer 
them  to  be  raifed  for  a  different  purpofe  than  that  for  which 
they  were  given.     Kihg  v.  Withers  (d)   is  a  very  ftrong  cafe, 
and  Lord  Talbot  did  not  gov^ern  himfclf  by  there  being  two 
contingencies,  but  went  on  more  folid  grounds,  that  is  the  in- 
tention.    Lowther  v.    Condon  [e)  has  been  mentioned  on  both 
fides,  but  I  think  not  applicable  to  either.     There  are  two 
particularities  in  that  cafe  :   ift.  It  is  given  to  the  daughter,  her 
executors  and  adminiflrators  \  2dly,  the  teftator  has  exprefsly 
direfted  that  the  xoo^l.  given  to  the  other  daughter,  fliould 
go  to  the  furvivor^  and  not  fink  into  the  inheritance.     Hodgfon 
y.  Rawfon  {f)  cited  and  much  relied  upon  for  the  plaintiffs. 
There  were  two  grounds.      ift,  J,  H,  lived  a  month  after 
th^, mother,  but  did  not  live  till  the  time,  which  was  twelve 
months ;    and  therefore  not  due  till  the  latt  period ; — 2dly^ 
There  was  no  right  of  entry  at  law.     Hall  v.  Terry^  i  ^tk. 
502,  cited  for  the  defendants.     Great  weight  was  laid  in  that 
cafe  on  the  penning  of  the  will.    There  was  no  exprefs  gift, 
Jbut  only  a  diredHon  to  pay  at  21.     Even  a  perfonal  legacy,  in 
fuch  cafe,  would  not  be  vefted  till  21,  though  had  it  been  given 
exprefsly  It  would  have  vefted  before,  and  21  would  have  been 
only  the  time  of  payment. — Bradley  v.  Powell^  Forreft.  193,- 
before   Lord  Talbot.     I   Ihould  not  have   been  of  the  fame 
opinion.     It  was  a  very  hard  determination.     From  hence  I 
infer  the  uncertainty  of  laying  down  general  rules.     It  is  pro- 
bable the  teftator  i(i  this  cafe  thought  the  amount  of  the  lega- 
cies was  little  more  than  a  moiety  of  the  v^lue  of  the  eftate. 
The  objefiion  in  Hall  v.  Terry ^  as  to  its  being  only  a  direftion  to 
pay  and  not  a  gift,  does  not  hold  here. — Second  queftion.  There 
is  a  remedy  at  law  for  thefe  legacies,  according  to   Wellock  v. 
Hammond^  Cro.  Eliz.  204,  and  cited  in  Borajlon^s  cafe,  3  C6. 
20,  b.  A  copyholder  in  fee  of  lands,  in  borough-englifli,  devifed 
to  his  eldeft  fon,  paying  his  daughter  and  other  fons  20I.  each 
within  two  y'eak'S  after  his  death,  and  furrendered  to  the  ufe  of 
his  will.     The  eldeft  fon  entered  and  did  not  pay  the  money ; 
and  held  it  was  not  a  condition,  but  a  limitation,  of  which  the 
youngeft  fon  as  heir  at  law  in  boroughrenglifli    might  take 
advantage,  that  is  a  limitation  unto  the  eldell,  until  he^make 
default  in  payment,     Objeftion,  there   are  feveral   legatcffes 
in  this  cafe,  and  it  is  tmpoi&ble  to  afcertain  their  {hares,  nor 
cm  they  join  in  eje£lment.     But  Wellock  v.  Hammond  is  an 
anfwcr  to  that  obje&ion.     There   were  feveral   legatees  in 
that  cafe.    Sq  in  the  prefent  cafe,  it  is  a  conditional  limiutioa 


(dj  Supri.    (e)  Supra,    (f)  SuprK 
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to  if.  B^  ^iy\til  jdef^uU  c^  payn?£i?t  ^f  the  l^a^iips,  and  ^^ti  j 
her  f^llatf  determiu^es^  ojcie  mcuf  ty  of. .wWcli  will  m^i  t»e  in  tcr; 
as  .l>eir  |i^  Jaw,  ^v\^  t^e  other  in  the  foiji  of  thp  othe;r  fiiier  Cwlio 
is  d^ad)  as  Co-vbeirj  and  for  whidti  he  mighf  ,mflintain  an  eje^-*, 
ment.  D|acr€;e  legacy  to  be  jaifed  with  intered  from  tl^e  ep^* 
of^one  ye^  after  the  deat;h  of  the  jyjrp^d^w/*     '  .    , 

ig)  if.  deyjjfed  hi3  -^ee^old  j^tep  to  bis  fon  ^oh^  ife^bottf 
in  ^^,'|reu?ftiuder  to  j^iis  jto^ghter  J^r^^nce^  in  tail^  rem^in^er 
to  his  Jdsl^g^t|^  Elip^\i^  U^  fijfe^  iiyith  jrenaai^der  to^he;r  19a, 
jl^^  Tr^g^  \xi  fee^  upo^l  cop^ition  ih^t  he  paid  ^^9  ^"dder  fiftet 
t|^e  jp^^tjtf*^  ,mo(t^er  .I'apJ*  ^j^  -?r/fflii  afier  his  ketng  poJfeJftA  pf^ 
t^e  pr^jaufeSyfLv4  for  nort-»p;^ment\w  eftatds  (hould  ^,ty**,th^, 
oi^tifrs  mpijj^r,  &c.  and  it  ^,  5^r/^^"ftouJd  dip  b&r^^ 
cping  jnoflefled^f  .the  ^jjremjfgs^ /then  to  .tije  i^ivct  ^'eir  {^^le  9^ 
^izakstj)^  under  the  fanpje,  prpyUo^i^  CQ^^dki^0h,Vf!fy,l5g  .^^^^V 
to,^ejdain5'^^^^then^-5?^^  '^rudince^^n^  §lt^mip!^.ea^ 
ion  .bqing^U  defi4,  i*c  plaiptiiPs.  .wo^^iy  ialib  dled^  f  fter  ^wl^ich, 
^e  rcnuiinder  ^^n  (ee  \n  th^,  ^o»vp  cjGflitcf  biw^D^e  y^^  .(j< 

po^on  qf  X  ^':iK?  ^nV  ,4^ie  .ftucj^ioiji  Wa^^  w^c^jh^er^  ff^^4s 
plaintiffTs  flo|Jj^  ,died.  Jjie/oi^e^  ^the  k^acy  ^^  ^y^jfaWe,  ^ 

plaintiff  ,^(l}qr..^execjjtor^  ^a^'fpti^d  t;o  ^^^  jf 'rsife^*^  2^^f 

lfeat.the^B^^>^rs  .mQt}>c^:.ftpuld  h.y;e.-t^^ha;]f^pf^;hp  rerpajq^ 
#  .>f^(tvog  in  7.  ,Tr/^,  ,)ijfhic^  .was  ^%^  .^M-.Ste  rtfjlf 
JThf^t  in  jnwiy  ffffes  pj^p^y.^^  >een  ifpifl^fi  ^ftlie.rpifed  .where 
g,^^i*ely,t}ie  4ejfl;e^,wmia^\?P9Xei  ^be.evfntfhappc^e^ 

r/Pfla?df -f^^r  WfiPg,tJ«.»nwey,;  ,it.]^av^,cflnd^ipn  .iMWegufin^ 
ft^.^U<:ojidtt>on8,^Ut^€^  iqtftJiq^totjQi}^^^^^^^^^  raifd 

^tjahp  Trigg  xjjnnj;  ,mt9  ^poffg^  ;T^at;,the.9i\<yMtf 
j|r^.firQHi  the-ji^vi^c  axerbeijjg^hBjited.to.the.oiodjqrj^^j^ 

Aymg  "^bqr  exec^jox^/^  W^ijh^n,**A;c,*',l)Ut  it  yv^s.^greo* 
9^^  tjo  law, .that  it  t^\x\^:^fX,^^^t(^  hi^r  qx^^Mtcj^r?,  a^d.as.^p 
^(Ifitor  was.vrritin^  w|i?^t,)you}d.be  the  Xa^^  h^  l^tt  qff  :wKp 
flitting  ,ajn  ^* Jcc."--^^}?  ^Loir<ilhip  ibercfof e  fjfifr^  ^'^  .(»vgi^ 
^f  the  plaintiff*   .        .     .   ,. 

{h)  y.  being  iptjtl^d  to  ^..fiirfli  let.tp  Thomas  Tayiofy  atiOfJ* 
jjj-yej^f,  and  ji)fo  to. f^  dwell ing*}i9u(e,^d  to.the  gr^atand  fm^il 
.^thes  qfJS^jof  Ij^tle  value,  devifedto  h^s  wife'  bifi  c^p^tal  i^v- 
^^Mf^g^.^i^  l^"^4s  belonging^to-it^and  likewife^lLdis  eftate  in.tbe 
^c^cupation  of  T.  Taylor^  ?^  ^d^lared,  that  yrhen  hiis  foa 
Wiilicun.at^oyM  att^ijp  21^  hf$.,yrife  ihouid  p^y  Willifntj/pU 

\  •  •    '.   •  •  • 

{g)  Embrey  v.  Martin,  Ambl.  i^o.    (i&)  Manning  t;;  Hfcrberti 
Anibi.  575. 
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a->year  out  of  the  lands  in  the  occupation  of  T^  Taylor  \  the 

•  teftator  then  proceeded ; — ^Iterriy  I  give  unto  my  two  "daughters  ^ 
Jane  and  EHzabethy  the  great  tythes  and  finally  and  likewife 
my  will  and  mind  is,  that  fix  months  after  my  wife's  deceafe, 
iny  fon  tVilHam  fliall  pay  out  of  the  eftate  or  lands  that  are  now 

'  in  the  occupation  of  T,  Tayior^  600I.  to  my  two  daughters  yane 
and  Elizabeth  1  and  in  fo  doin^,  I  give  and  bequeath  all  my 
capital  houfes,  and  the  hpufe  where  *  Taylor  now  lives,  with 
all  their  lands  and  appurtenants^  and  all  other  lands  that  I  have^ 
unto  my  fon  William^  and  his  heirs  for  ever  j  that  is  to  fay, 
3<5ol.  of  lawful  money  of  Great  Britain,  each.  In  cafe  one  of 
tnehi  fbould  die  before  the  time,  they  or  either  of  them  ftiall 
ftirvive  my  wife,  then  my  will  and  mind  is,'  the  forVivor  fliall 
have  the  tithes  afore-mentioned,  and  only  400I.  oiit  of  the  afore- 
mentioned y,  Taylop^  eftate,  and  for  non-payment  thereof^  it 
fliall  and  may  be  lawful  for  them  and  either  or  them  to  enter  or 

*  reverter  upon  the  laid  eftate  that'T.  Taylor  now  lives  in,  and 
peaceably  enjoy  it,  with  all  the  rights  and  prVrileg^s  whatever, 
till  they  or  either  of  them  are  paid  all  their  charges,  and  full 
fimri  of  momes,  according  as  the  will  direds/  And  I  appoint 
my  wife  executrix/'* — EHo^aheth  having  furvired  the  teftator,^* 
married  aiid  died  in  her  mother's  life-time,  "^^^^wr  having  furi 
Vived  EHzabethy  married  the  plaintiff,  and  alio  died  before  her 

.  mother.     The  mother  having  died,  and  /i^if/wm  fucieeding  ti 

the  eftate  upon  her  death,  he  fold'itrto  the  defendaht  and  his 

truftees  with  ncftice  of  the  Will.    QAeftion,  whether  the  plain-* 

tiff  as  adminiftrator  of  J ani;  his  hte  wife,  was  intitledto  have  the 

40ol.>arfed  out  of  the  eftate^  notvsriA'ftandihg  Jane  died  before  it 

waspaydble  f  And  by  Lord  Camden^Q:*^  I  am  clear  that  the  portion 

ought  toberaifed.  Thecafes  on  this  head  hay  eproteeded  uponnice 

diftinSions,  and  it  is  difficult  to  coUefl  out  of  them  any  general 

.  rulfe.     The  rule  laid  down  in  JPirurktt  v.  Pawlett  (i),  went  upon 

this  "grbuhd|,  that  ,the  pbrtlbri'was  not  wanted.     While  the 

court  adhered  to  the  rule  in  exaftly  the  fame  cafe,  there  was^ 

*no  iiiconvefnience,  but  it  was  afterwards  extended  to  charges 

iipon  l^nd  in  general,  and  became  univerfal.     This  grew  incon- 

"venient  and  mifchievous,  and  being  a  rule  in  equity,  the  court 

has'  for  Tonre  time  laboured  to  diftinguilh  every  cafe  out  of  that 

general  rule.     The  teftator  in  thp  prefent  cafe,  is  planning  out 

:his  eftate  among  his  children,  it  Would  have  been  inconvenient 

*to  have  given  portions  to  his  daughters  immediately,  in  the 

iife-time'of  the  mother.     It  feems  t%at  in  all  cafes  where  portions 

ate  fojiponedy  without  being  made  payable  at  21  or  marriage^  tht 

toftponing  is  for  the  convenience  of  the  eflate\  but  yet  in  all  thofe 

:cafes  of  poftpohiiig,"  in  order  to  inake  it  a  vetted  intereft,  there 

muA  be  words  of  gift.     In  Sherman  v.  Collins  (i),  the  words 

(ij  Supra,     {hj  Supra, 
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^not  to  pajrintereft  in  the  mean  time/  operated  aswrirds  erf 
gtft.  In.  Ernes  v.  Haneoek  (/))  the  court  deteroiined  upjn  the 
right  of  entry.  In  the  prefentcife,  the  ceftator  feetns  c.i  give 
the  tithes  and  40oh  and  if  there  was  occafion  for  it,  th^  court 
might  lay  hold  of  it  as  words  of  gift;  but  it  is  not  wanted^  for 
Enus  v«  .HancocJty  is  a  precedent  in  point  upon  the  right  of 
entry.  Lord  Hardwicke^  in  that  cafe,  makes  a  found  diftinc* 
tion  between  law  and  equity.  The  words  'executors  and 
^miniftrators/'  not  being  in  this  cafe  as  in  Ernes  v.  Hana 
eock^  makes  no  difference,  for  they  are  implied;  being  a 
legdd  right  it  is  a  vefted  intereft.  As  to  the  clau(e  of  fuvwi 
vivorihip,  it  was  argued  from  it  on  both  fides.  On  die- one 
band  it  was  faid  to  appear  from  thence,  that  the  executors  and 
adminiftrators  were  not  to  take,  on  the  other  hand  it^was  faid 
to  appear  from  thence,  that  only  lOoJ.  fliould  mergdL/  Bud 
thofe  arguments  have  no  weight  with  me  either  way.  Decrosr . 
principal,  intereft  imdcofls.''  > 

.{m}  H,  devifed  twd-hoiifes^  to  his  wiftfbr  Kfe,  and  imme- 
diately after  her  deteafetocthe  defendant  Tichener^  in  fee,'  hcS 
paying  ihtr^aut  to  the  teflator's  coofins,  Henry  and  Thhmas^ 
Thonst9Hi^fko\»  a«ptece^  within  three  moutj^s  lifter  the  death  ef  his 
vnfe^u  The  teftater  liied  in  1752,  and  his.  wife  entered.  7T 
y%9riton  fiirvivtd  the  teftator,  saind  bequeathed  his  legacy  of 
apL  lo  the  plplntiff  J^or/,  but  appointed  no  executor.  1  jeai 
obtained  adminiftraitioa;  •  .U,  Thomtm  fiirvived  the  teftator^ 
and  died  in  1758,,  intefbte^  admtniftration  Was  granted  to  the 
plaintiff  E,B.  The  teftator's  widow  died  in  1767,  mn^the 
defendant  TVjibyff^  entered,  wli9  inl(fAed,ithac  i»  the  ^Thinrnimt 
died  in  the  life  of  the  wife,  the  (egacids  w^ere  notpaysdriex' J>ut 
Lord  Apfley^  C.  declared  that  the  legacies  vefted  in  them  (b  at 
lipr'be  tranimifSble  to  their  reprcfeiitatiVe9,'and  were  a  di^ge 
'^Trhe  premifes  devifed  to  the  defendant.  . 

n)  K.  devifed  his  real  eftate  to  truftees,  to  the  eie  of  71^.. 

fajon^  for  life,  remainder  to  trufteei,  &c.  remainder  to  his  firft 
ana  other  ions,  in  tail  general,  remainder  to  daughters,  in  tail, 
senerai)  remainder  to  his  wife  for  life^  remainder  to  Aleseander 
TfllfpHf  in  fee,  with  proviib,  that  Alexander  fFtlfinp  or  his  belrsy 
if  Be  or  they  Jhould  a^ualfy  ceme  int$  p^ffejIJion  by  virtue  of  the 
limitation  in  the  will,  Should  ^9if  to  bi$  daughter  Elizaheti 
fFilfoffj  2,oool.  and  the  teftator  charged  all  the  premifes  with 
the  payment  of  the  a,ooo).  to  EHtnabetb  Wlilfon^  at  the  end  of 
two  years  next  after  Alexander.  Wijfon^  or  his  heirs,  (hrvuld 
Qome  into^  pofleffion  a$  aforeiaid.  The  teftator  died,  T,  S» 
Majon  furviving,  who  enter^,  and  died  in  1760,  without  iffiie, 

(/)  Sufr^.    (m)  Jeal  nf.  Tichener,  1  Bro.  CC.  loo,  in  nvtls^  AmbU 
703.  SC.    (»)i:nadnNV*  ^ofs,  t  Bro.  CC.  sie-  in  notis.    , 

f  ,      B  a 
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Itiit^  hf  wfiEt  6f  &  powtT  in  the*  ^iliv  appointed  the  \^holt 
cfbtc  to  Ms  wife  for  her  jointure.— She^  on  hit  death,  datewdy^ 
and  enjoyed  till  1769,  when  ihe  diedi  In  1750,  a  cotrimilBoit 
^f  bankruptcy  iflfucd  againil  Mexander  Wi^on\  Rafs  was'thofietr 
affignee :  on  the  death  of  Elt%abetb  Mafiny  the  Fevetikm  in  feet 
iimple  vefted  in  Rofiy  and  he  entjcred  and  enjoyed  twa  years! 
EltTAibeth  JViifan  in  1737,  married  William  Drapery^  knd  die* 
^  1743  I  tfiiliam  Draper  died  in  1759^  and  made  a  wiU)  and 
appbinted  the  plaintifF  executor,  who  was  alfo  ddminifbator  6% 
Eli%abttb  Draper.  .The  Lord  C&analhr  decreed  the*  legacy  to 
bei  raifed  with  intereft^  from  the  end  of  two  years  ^fter  JUffJi 
eame  into^poffeffion.  r'  >  . 

I  p)  i;;by  bia  will^  d^ted  3s6tb  of  March,  17S1,  after  Aj^cAa 
ik^j  tihat;all  hiis  funeral  expencts  and  debt!»  ihookl  be  paid^ 
charged  jthei fame  upi^nedihis  real  and  perfonal  eftate^andfub^ 
je&  tA  fuch  paymeiitr^  and  to  fuch  legacies^  annuitier,:  a^id  other 
out-goingSy  as  fhould  by  will,  or  by  any  other  fixeans,  be cireaiie^ 
or  made  by  him,  or  to  which  the  &i»e  then  werey  br  fhoiiM}at 
kb  death  beany  otherwiA  Hable^  lie ^Vb all 'hi&' real iamdp^^ 
jbnai.eAate  u^ito  his  wife  ElibsalHth^^ fmbe  (deosofed,*  ^aod  the 
deiiniddnt^£ilft7s;^  i>/f^cthcir  hetrs^^exepitdra  and  tdmtHiftrak 
t]ors,  jfepotcrdie  tniftfi  iind  icv:  die  ipocpofe^ )  ^ftdr^thontionbd. 
Aaidoj^tit^  thalhts  IraOthet^the  d^fendamyvdi;ryi^/ii:^^xi^ 
iva^i'htitled'to,  twoiatumitnies  of  66lt'.an^  Ifl.  .•pfi(yablie(Aii:!f¥g 
l^is)kfty^o<3^^^^i^*c^^^'^hevdIre<El^  hiaaocftees  «6  pair  tHetri; 
idi  <fth^?gaine  to  hrsr  .wxft:an;  anmnty^  x3riqkaf  lyearvjr  i^etvii: 
diar^fiofeJjoL  forliiib,vto'.bm  paid  odtjofti'd  renh,.&crdf  ki$|. 
findtteMi^s^  an^  kexpi^ktttodfJt^iier.jooL:  winch  KedireiS^d^ 
ftabId9UETaifddia9d^id)fa&.fael''V(^ithin  three  hionth^  after  -YAi 
^tfi,ffaii:iniGUeiflTe^re&ifed  tD'accdpCthere^tn.fuU  faMsfa^Noii 
oi^alilrfbea  ebiiiisLoatcOf  hBs:are3uLaRdi  perfonai  eftates^  tbey  werd 
to  iink  into  his  eftate:  aiid^er  giving  berifome  fpeci^jc  ie^a^ . 
clks,lheq^a)h»  'xAtto^.P^Mevry^  one  o£the  plaitiitffs,  an  s&iJbulty 
dFT^;'*foF  KA^jpayable  to  Jaerxxr  her  affignsout  of  the  rents  and 
pr^tsr oHtrs^fiud eftatet^apdax) jbhe defendant  M.  Shsrt^ sl like- 
anantey  of  soh*.  Sr  the{r.i£te£bed<  his  truftees,'  out  of  the  rents 
andrpl-ofits^of  his  Vftates,  to'pay  or  allow,  unto  fuch  perfon  as 
flaould  maintain  his  nephew  yy-KimpyCficii  funis  of  money  as 
diey'^&'ould  thiDfe>fit^irh(it  exceeding  the  yearly  fum  of  8oi. 
until  t^a^^f  17^  aiid^nmv that  tioieuntH  ai,  not  exceeding 
dtodl,  a  yeai*.  He  arfocdireded^fab  tmfteei  to  pay  or  allow  t6 
ibchpferibiias  (houid  maintkin  the  plahitiff  Mary  Kimp^  fuch^ 
firnis  iof  money  as:  they  {hbuld  thmk  fit^  not  exceeding  40}.  & 
yitiiyVoM  the  age  of  18,.  and  give  har  1500I.  to  be  paid  to  her- 
on attaining  that  age,  but  if  fhe  happened  to  die  before  18,  he 


^. 
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'idir^ed  that  tfie  legacv  ibould  (ink  into  )ih  eftate,  andT^ot  be 
tranfmiffible  to  the  pcrfonal  reprefentativc-  And  heiirefffed'that 
his  truftees  lhou|d,  out  df  the  faM  rents  and  profits,  pay.*j6r 
allow  to  fuch  perfoiias  ihould  maintain  tlie  $)efend|int  S.  AaaW^^ 
fuch  funis  of  money  as  his  truftees  fliouid  think  prbperl  nbf 
exceeding  40I.  a  year^  until  the  age  of  %^^  and  after  he  attained 
the  age  ot  18,  and  between  that  tnne  and  his  attaiaic^  24^  the 
teftator  diredted  his  truft^es  to  pay  Utn  fuch  further  futns,  as 
tbey  fl^ould  think  Jit,  .j)ot  exceeding  2O0(.  andthe  tett^tqr  ga^j^e 
him  iooqI.  to  be  paid  at  the  age  of  24.,  but  if  he  drcd  before  that 
time,  the  legacy  was  to  fink  into  the  teftator*s  eftate,  andn^t 
fceqsim^  paysrolc-  The  teftator  then  gave  legacies  to  feverai  per- 
fbns,  to  be  paid  as  foon  after  his  death  as  mis;ht  be  for  mourn- 
ing; among  thefe  perfons  were,  his  filler  Elizdhth  TCm^^ 
Jake  Bloisy  the  defendant  M.  Shirty  and  his  brother  the  de- 
fendant, Benjamin  Kempy  and  he  gave  a  legacy  to  the  defendant 
Davjy  for  bis  trouble,  and  appointed  him,  andhisj[thet;eftator's) 
wife  executors.  The  teftator  then  dtrededj  that  if  his  nephew 
J,  Kemfy  Ihould  attain  2 J,  his  faid  wife  a)id  DaVf^  or"  the  fur- 
vivor  mould  convey  all  his  real  and  perfonal  eftates  to  his  fafd 
nephew,  in  fee,  fuhje£t  to  fuch  of  the  annuities  as  ihpuld  ^ 
then  jubfifting,  and  to  fuch  debts,  legacies,  and  charges,  ^ 
might  then  aiie£t;  the  fame,  but  iif  his  nephew  happened  to  die ' 
before  21,  he  gave  feverai  additional  legacies,  viz.  to  his  wife 
ooodl.  to  his  fvAerJane  Blots,  'loool.  to  his  fitter^.  Shorty 
loool.  to  bis  After  K.Kemp^  lOOoL  and  to  the  defendants,  Seli^ 
jaminKemp  and  Davy^  500L  a-piece,  with  adireSion  that  thofe 
feverai  legacies,  ftiould  be  paid,  and  payable  within  fix  months 
-next  after  the  death  of  hit  nepj^ew  under  the  age  of  ti.  And  he 
^empowered  his  truftees  to  raife  the  additional  legacies  by  mort- 
gage of  :he  eftates  devifed  to  them,  and  fubjeft  and  chargeable  as 
aforefaid.  And  in  cafe  his  nephew  died  before  21,  and  if  thp 
phiDtiS  Mary^ 'Kemp  attained  her  age  of  21,  then  the  teftator 
gave  and  bequeathed  the  refidue  of  his  real  and  perfonal  eftate 
unto  Alary  Kemp^  her  heirs,  executors,  and  admlniftrators,  and 
direded  his  truftees  to  convey  and  affign  the  fame  accordingly. 
He  alfodl reeled  his  truftees  to  apply  the  favings  from  his  eftate 
when  of  competent  amount,  indifcharge  of  fych  debts,  charges 
;and  incumbrances  affeSing  the  fame,  as  they  in  their  difcretion 
{hould  think  fit.  Elizabeth  Kemp  having  furvived  her  hiin)and, 
the  teftator,  died  in  Fehruaryj  J768,  having  by  will,  Appointed 
tlxe  defendants  Davy  and  Godfchall  QXccutors.-^Elizaietk  Kemp 
one  of  the  fifters,  died  in  tne  beginning  of  the  year  1763, 
.and  J3avy  was  alfo  her  reprefentatiye.  Jafie  Blots  died 
in  176^),  haying  made  JOavy  executor  of  her  will,    yohj;  t^emji^ 

»  * 
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|h«Qeplvew,  died  in  January^  Mll\  unmartied,  ^tthcagcpf 
l6t  leaving  Mary  Kemp  hU  heir.  One  of  the  aucftions  in  the 
^ufc  was,  whether  as  the  teftator's  widow,  his  afters  Elizabeth 
>A<^»  and  %?«tf  Bloh^  aftcf  furviving  him,  dic4  in  the 
lifovtime  oijibn  JCsn^  the  nephew^  their  perfon^l  riq;>rerenta« 
fives  were  entitled  to  the  additional  legacies -givep  them  upcMi 
the  contingency  of  %A«  X^enipy  dying  under  H  ?  And  the 
court  held,  that  the  legatees  took  vefted  interefts  which  were 
tranfmiflxble  to  their  reprefentatives. 

(p)  M.  dpyifed  real  eftate  to  his  wife  Temperanee^  (or  life; 

Remainder  to  his  fon  Robert^  in  tail  male,  remainder  tp  the 

teftjftor's  right  heirs  in  fee,  upon  condition  that  Robert  OT  thofe 

then  in  pofleffion  of  this  eftate,  (hould  within  fix  months  *after 

the  death  of  the  teftator's  wife,  pay  his  tvw  daughters  Marjf 

Wi  Temperance^  i206l.  viz.  600I.  to  each,  and  intereft  at  ^  per 

.cent,  from  the  death  of  their  mother,  with  right  of  entry  to  the 

daughters  indcfiiultof  payment. — Auguft,.  1739,  ^^'^  teftator 

died.     Auguft,  4754^  "Femperance^tYxt  daughter  died,     Decemr 

bcr  lift,  J7S4»    Temperance  the  mother,  died.     I774t  Mary^ 

the  othef  daughter  died,  having  adminiftered  to  her  fifter  Tevh- 

perance.     The  perfonal  reprefentative  of  Mar^y  and  Temperance 

brought  the  bill  againft  Robert^  for  the  600I.  beai^athtxl  to 

Teniperance  the  daughter,  with  intereft  from  the  motfier's'death  5 

,  and  upon  the  authorities  of  Hutchtnfon  v.  Foy^  and  Hodgfon  v. 

Rav;fon  (f ),  Lord  ^athurji  determined  that  the  charge  vefted 

with  the  land  and  decreed  for  the  plaintiff. 

{r)  AT.  being  feifed  of  a  reverfion  in  an  eftate,  expeflant 
upon  tlie  dpath  of  his  aunt,  devifed  this  eftate  to  his  wife  for 
life,  with  remainder  to  Po%v^  in  fee,  fubjefl  to  the  payment  of 
200K  to  his  daughter  Elizabeth^  fix  months  after  his  wife^s 
deceafe^  with  a  right  of  entry  in  default  of  payment. — Elizabeth 
died  in  1750;  the  mother  in  1754;  the  aunt  in  1760. — And 
Lord  NorthtKgtony  C.  held  this  to  be  a  vefted  intereft  in  the 
daughter,  and  decreed  the  200I.  to  be  paid  with  intereft  from  the 
deatlf  of  the  aunt,  it  appearing  from  the  words  of  the  will  that 
the-  fon  was  to  pay  the  200I.  out  of  the  rents  of  the  eftate.   ,^ . 

(/)  0.  divifed  his  eftate  to  his  wifc^  for  life,  remainder  to  his 
daughter  Mary^  in  fee,  charged  with  400I.  to  his  four  younger 
daughters,,  ju;/W»  we  year  after  the  death  of  his  wife^  with  inte- 
reft from  the  death  of  the  -wife. — Two  of  the  younger  Qfters 
died  in  fhe  Ijfe  pf  the  mother,  unmarried ;  the  eldeft  daughter 
^Ifo  difd  in  (he  life  of  the  mother,  fo  that  Mary  was  never  po(^ 
r^e4  of  tl^  f epdainder  in  fee  of  the  eftate,  but  it  defcended  to 

^  Pawf<py  v.  TL^pt^  I  Bro.  CC.  192,  in  notis,  (5;)  Supra^  (r)  Thomp- 
fen  *w.  bow-,  \  Bto.  CC.  193,  in  nofis,  W  Moirgah  <v'.  Gardiner,  in 
Exchequer,  i  Bro.  CC.  193,  in  notis* 
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her  onij  Ion ;  and  it  was  held  in  the  iBxchequer  that  the  le- 
gacies to  the  younger  daughters  jeere  vefted  interefts  tran(^, 
mi^ble  to  the  reprefenutives  of  the  deceafed  daughters, 

(f)  P.  devifed  an  eftate  to  his  wife,  for  life,  and  if  there 
fhould  be  noiflue  between  them,  then  be  gave  it  to  the  defend- 
antcharged  with  lool.  to  fV.  Ranfcomb^  and  lool.  to  M,  Ball,  to 
htpaidinjixmontbs  after  the  death  of  his  wife.  The  teftator,  hj  a 
codicil,  reciting,  that  M,  Ball,  was  fince  dead,  gave  50I.  of  the 
'  lOol.  legacy  bequeathed  to  her,  to  ff^.  Ranfcomb^  and  the  remin- 
der of  it  to  J.  Beaumont^  to  be  paid  at  the  time  when  M.  Ball 
would  have  been  intitled  to  receive  the  legacy,  if  Ihe  had  Nved. 
h^.  Ranfcomb  furvived  the  teftator,but  died  before  the  wife,  and 
appointed  the  platntiffi»  his  executors,  who,  after  the  death  of 
the  teftator's  wife,  commenced  a  fuit  for  the  lOol.  and  50I. 
And  Lord  TburlnUj  C.  **  If  the  time  when  the  le^gacy  is  to  be 
paid,  is  attached  to  the  legacy  itfelf,  as  for  inftance,  to  jf.  B,  at 
the  age  of  21,  it  makes  fuch  a  defcription  of  the  perfon  who  is  - 
to  tdke,  that  if  the  .perfon  does  not  fuftain  the  chara£ter  at  the 
time,  the  legacy  will  fail.  But  if  the  legacy  be  to  A.  B.  and 
that  it  (hall  be  payable  at  21,  the  defcription  is  fatisfied,  and 
the  reft  refers  to  tne  payment  only.  This  is  the  rule  as  to 
legacies  out  of  perfonal  eftate.  In  the  cafe  of  land,  another 
rule  has  taken  place,  and  at  firft,  univerfally,  and  without  any 
diftinAion,  that  being  a  condition,  the  money  is  not  payable^ 
unlefs  the  whole  condition  is  complied  with*  This*  rule  has 
l5ng  been  thbught  too  much  ftrained,  and  therefore  not  much 
relied  upon,  in  the  later  cafes ;  but  another  diftind^ion  has 
been  thought  of,  that  the  condition  referred  to  the  circumftances, 
either  of  the  perfon  or  of  iht  ejiate.  Where  it  applies  to 
the  ciicumftanqes  of  the  perfon  to  take,  as  in  the  cafe  of  a  por- 
tion, the  court  has  conftrued  afum  fo  given,  to  be  fo  connected 
with  the  purj^ofe  for  which  it  was  given,  that  it  was  not  in- 
tended to  be  given  for  any  other  purpofe,  fo  that  the  purpofe 
Jailing,  the  land  ought  not  to  be  charged*  There  has  been 
another  point  alfo  taken  into  cpnfideration,  whether  giving  the 
money  diredly  payable  at  a  certain  time,  fliall  make  the  time 
fo  eftemial  as  to  annihilate  the  gift,  if  i:  does  not  concur,  or 
it  ihall  be  a  gift  in  frafentiy  to  be  paid  at  the  future  time« 
There  is  a  long  ftring  of  cafes  tq  this  purpofe^  Which  eftabli(h 
the  rule,  that  where  a  legacy  is  given  put  of  a  particular  fund 
with  a  reference  to  the  time  when  it  il^iall  veft  in  pofleffion,  as 
for  inftance  to  rB.  with  a  charge  to  C.  it  is  a  diftribution  of  the 
fund  between  the  perfon  to  take  in  prefent,  and  him  to  take  in 
future^  and  the  gift  to  C.  vefts  immediately.  This  is  a  devife 
after  the  ^eath  of  the  wife  to  Killety  and  the  teftator  charges 

(/)  Dawfon  v^  Kiliet,  x  Bro.  CC*  2x9. 
'  »4 
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the  eftate  of  Killet^  (meaning  the  iqtereft  of  KtlUt  in  the  eftate) 

5ith  the  fums  in  qjueftion,  whJcH  diftributes  the  eftate  Setweeii 
ittet  and  the  legatees.  tTpon  the  death  of  the  tefiator  th^ 
remainder  vefted  ifi  Killets  and  the  moment  it  vefle4  in  Killet^ 
the  charges  veiled  in  thcife  to  whom  they  were  given.  It  is 
faia  thecodicij  varies  the  conftruflion,  but  I  cannot  fee  in  what 
toannef.  The  teftator  takes  notice  that  the  legacy  to  M,  Ball 
"t^ras  ^one,  and  gives  it  to  the  others,  at  the  feme  time  that  fee 
Would  have  taken  it, had  fee  been  al.ive.     He  was  taking  notice 

•  of  a  legacy  which  was  to  veft  at  his  death,  but  not  to  be  paid 
till  a  future  time,  and  only  direft?,  that  it  fhall  ^e  in  Jiat^i  quo^ 
li  would  have  been  \t\  cafe  of  her  living,  fete  did  riot  mean  to 
ihainge  the  form  of  the  legacy,  it  was  merely  transferred  to 
other  names,  to  be  denianded  by  them,  whert  it  might  iave 
been  by  her  if  it  had  not  lapfed.  Tjie  legacies  of  lOoL  anii 
50I.  muft  therefore  be  raifed  for.  the  plaintiffs,  with  intereff 
ftom  fix  months  after  the  death  of  the  wife," 

(«)  ^.  devifed  his  real  eft^tp  to  his  fecond  fon.  jfamesjn  fe?, 
after  the  death  or  marriage  of  his  the  teftator's  wi^e  EHzabethf 
'tvith  a  provifo,  that  he  flbould  p^y  unto  tte  teftator's  daughter 
Mary,  then  tlie  wife  of  the  plaintiff,  but  fmce  deceafed,  160I. 
^nd  unto  Martha  86k  to  be  paid  within  6rie  year  after  the  death 
of  marriage  of  his  wife.— — The  teftator  died,  leaving 
Stephen  his  eldeft  fon  arid  heir  at  law.  Mis  vvidow  entered  am 
died  in  1776,  biit  Mary  the  legatee,  died  before  heir  in  1774, 
^iid  the  queftion  was,  whether  the  hi^lband  and  reprefentative 
of  Mary^  was  irititled  to  the  looL  as  the  died  before  the  time 

^  Arrived  for. payhierit  of  it.  And  by  Lord  Thurhw,  C-,  "la 
tn^  cafe  of  portioris  finking  becaufe  the  party  never  attained 
Aidh  an  age,  "as  to  want  them.  Lord  Tul^t  faid,  it  was  cau/a  data 
ct  rionfecuta^  King  v.  Withers  (a*).  Eyen  if  the  reafoning  in 
that  cafe  ^ouldbe  thoyght  too  nice,  it  is  pow  too  late  to.  over-, 
tiirh  int  rule,-r-Ih  that  cafe,  the  charge  was  not  intended  to 
o|3erate  upon  the  eftate  tail  of  the  fon,  but  upon  th^  reverfion. 
There  is  another  cafe  which  is  always  attempted  to  be  reafone4 
away,  the  Earl  of  Rivers,  y.  the  Earl  of  Derby ^  2  Vfern.  72. 
That  cafe  flood  upon  its  own  bottom,  and  it  was  ecjually  a  gift 
pf  the  io,oool  J  tp  the  daughter  as  of  the  fund  of  thq  eftate  to  the 
remainderrriian.  The  cafe  of  Buckley  v.  Stankh\  mentioned  iq 
King  V.  Withers^  Forrefter,  119  (>>),  is  alfo  to  the  fame  ^oint ; 
there  the  legatees  died  before  the  daughter,  and  in  the  life-time  of 
the  wife,  yet  their  reprefentatiyes  took  the  legacies.  That  cafe, 
exclufive  of  the  circumftance  of  the  wife's  devife  to  perform 
ttie  hulband's  will  is  exaftly  in  point.  Jackjm  v.  parrandy  2 
Vern.  424,  applies  ro  this  point.     It  was  a  cafe  where,  if  ever, 

(«)  Godwin  1;.  Muniay,  x  Bra.  CC.  191.     {x)  Supri.   (j)  Supri. 
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ilhc  rule  with  refpeft  to  portions  ought  to  have  taken  place.-^ 
There  is  onfe  rule  which  will  apply  to  and  reconcile  ail  the 
cafes,  but  there  the  heir  was  fo  little  favoured,  that  the  eftate, 
was  exhaufted*  The  cafe  of  Butler  v.  Dunccmhy  2  Vern.  760, 
alfo  applies '^^ry-pi^rti^ularljr,  -  Th©  couff  in  that  tafe  raiQng 
the  money  by  confent,  (hews  they  thought  it  would  be  raifable  at 
.thp  deaihof  the  mqfhcr.  The  next  cafe  I  cite,  is  Bromf  v. 
J^erkhfj  i  £q.  ABr.  3^0.  1  mention  it  only.forthefatcof  its 
.being  there  faid,  that  the  portion  was  certainly  raitable^  thdUgfi 
not  it  that  time,  tioigfon  v.  Rawfoh^  i  Vefey»  44  (z)^  was 
after  Huuhins  v.  JPgy^  Corny ns,  716  (^J,  and  oetermined  with 
reference  to  it.  The  poffponement  of  the  payment  for  a  year^ 
was  only  to  give  time  to  taife  the  money.  The  time  of  mar- 
jiage  or  death,  of  the  wife,  in  this  cafe  does  tiot  make  it  a  por* 
tion.  It  IS  equally  a  ^ift  of  thi^  part  of  the  reverflon  to  the 
daughter,  as  of  the  other  part  to  the  devifee.  lam  aware  that 
there  are  many  cafes,  fuch  as  Pawlett  v.  Pawlett^  i  Vctri.  ^04, 
321,  2  Vern.  ^bb^-^Smith  v.  Smithy  2  Vern.  gi.-^Bruen  v* 
Bru^jty.^  Vern.  \'i(),^^Carter  v.  Bletfoe^  2  Vern.  617. — Tour-^ 
nay  v.  Tournay^Vi.  Ch»  290, — HaltyM  Terry  ^  i  Atkins,  502, 
that  cannot  be  reconciled  with  the  other  cafes  I  have  now 
cited,  or  with  Lowther  v.  Condon^  2  Atk.  127"  (i), 

Queftion^  have  arifen  between  heirs  at  law  and  the  devifees 
of  lands  charged  with  the  payment  of  legacies  or  annuities 
which  have  lapfed  by  the  death  of  fuch  legatees  and  annuitants^ 
or  have  been  o]f\^\ii?\\Y  void,  as  when  giv^n  to  charitable  ufeS| 
whether  they  it}ould  belong  to  the  former,  as  part  of  the  real 
^{latfs  undifpofed  of,  or  whether  thejr  fbould  merge  in  the  land 
for  the  benefit  of  the  latter,  as  confntuting  part  ot  their  eilate  1 
and  tlie  i}etter  opinion  feems  to  be  that  thofe  charges  will  fink 
jnto  the  real  efbte  in  favour  of  the  devifees  (r). — In  Kennell 
y.  Abbott  {d)j  the  Majler  of  the  Rolls  thus  exprefTdd  himfelf  on 
this  fubje£t : — '^  It  was  long  doubted,  whether  if  an  ef):ate  were 
devifed  charged  with  legacies,  which  failed  frdm  the  nature  o^ 
the  legacies  themfelves,  as  if  they  were  charitable  legacies, [.jthe 
devifee  was  intitled  to  fo  much  as  confift^d  of  thofe  legacies«^ 
In  Barrihgto/i  v.  Harris^  in  which  the  queftion^arofe,  Lord 
Bathurfl  at  firft  thought  the  heir  intitled  updn  the  cafes  ef 
Crufewi,  Barley  (^),  and  Jrnold  v.  Ghapfnan.  Byt  afterwaijdSf ' 
his  Lordfhip  changed  his  opinion^  and  determined,  and  it  iff 
now  perfedHy  fettled,  that  if  an  eftate  is  devifed,  charged  witli. 
legacies,  and  the  legacies  fail,  no  matter  bow,  the  deviled  fbaU 
have  the  benefit  of  it,  and  take  the  eflate.**  -  .  • 

{x)  Supr^. .  (ti)  Smprd.  (b)  Supra,  (c)  Wright  v.  Row,  i^Brp;^  CC. 
61,  Jackfon  *v,  Hurlock,  in  the  notes  to  that  cafe*  Jenniiigs  v. 
tookes,fupra.     (</)  4  Vef Jun^CC.  Slo.     (^;  3  P.  Will.jto.  .  • 

■    .    0^  ' 
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With  refped  to  the  ncceffity  of  the  cxccutor^s  aflcnt  to  the 
enjoyment  of  the  legatee  of  his  legacy,  fuch  aflent  is  ncccflary 
to  the  bequcft  of  chattels  only  ;  and  in  thofc  cafes  the  legatee 
cannot  lega41y  appropriate  any  part  of  the  teftator's  affets  in 
fatisfadion  of  his  legacy  without  fuch  afient,  for  the  legal  in- 
tereft  in  the  whole  of  the  teftator's  perfonal  eftate  is  vefted  in 
the  executor  by  operation  of  law,  who  is  in  the  nature  of  a 
truftee  in  relation  to  fuch  perfons  as  tnay  have  any  claim  upon 
it  (a). 

It  appears  to  have  been  the  practice  of  the  Bani  of  England, 
grounded  upon  the  ftatute  5th  tVilliani'  and  Mary^  cap.  20. 
by  which  the  Bank  was  inftituted,  and  by  the  other  a6l:s  of 
parliament  which  regulate  the  dcvife  of  property  transferable 
at  the  Bank,  (by  which  the  probates  of  wills  are  diretfted  to  be 
there  depofited,  for  the  purpofe  of  having  the  trpfts  extradled) 
that  where  bank  flock,  fcc.  has  been  fpecifically  bequeathed 
without  the  intervention  of  truftees,  to  permit  the  transfer  tp 
be  made  to  the  legatees, ,  and  not  to  the  executor ;  and  when 
truftees  have  been  appointed,  then  to ,  the  truftees  with  2  re- 
&T\Q\on  not  to  allow  of  a  transfer  to  any  other  perfons  except 
Ihofe  named  in  the  will.  It  feems,  however,  that  this  practice 
IS  erroneous,  and  that  the  executor  having  the  legal  right  to 
the  fpecific  as  well  as  to  the  general  aflfets,  to  pay  debts,  &c# 
has  the  fole  right  to  call  upon  the  Bank  to  transfer  the  ftock 
into  his  name,  as  no  intereft  in  it  vefts  in  th^  legatees  prior  to 
his  aflenc.  It  alfo  appears  to  be  immaterial  whether  fuch  pro- 
perty be  given  fpecifically  in  the  ftrift  fenfe  of  the  word,  or  as 
%refidue\  fuch  property  being  to  be  confidered  in  no  other 
view  than  the  other  general  aflets  as  to  this  purpofe,  and  there- 
fore fubjeft  to  all  the  incidents  of  a  teftamentary  difpofition  of 
,   perfonal  eftate  (AJ. 

*It  may  be  a  queftion,  whethecJf  ateftator  by  his  will  forgive 
of  releafe  hii  debtor  from  the  money owingtohiseftate, fuch  re- 
teaieor  forgivenefs  will  require  the  aflent  of  the  executor  before 
it  can  take  effed,  and  it  feems  that  the  executor's  aflent  is  nc- 
ccflary, for  the  debt  may  be  wanted  to  pay  the  creditors  of  the 
teftator,  and  againft  them  it  muft  be  considered  as  a  legacy,  fo 

(4)0.  titt.  txi.  a;  Perk.  fcc.  4tt»  570,  574.  Swinb.  pt.  4.  p.  a35. 
P<F.  Ex.  211.  Dy.  J54.  a  Atk.  77  {})  Bank  of  England  a;.  Moffat^ 
5^Bro.  CC.  »<i.     Bank jof  England  v.  Parfons,  5  Vet.  Jun.  CC.  665. 
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thaTthe  c%k  falls  within  the  general  rule  which  requires  the 
executor's  aflent  previous  to  the  veiling  of  legacies. 

Altlmigh  th6  aflent  of  the  executor  be  neceflary  to  complete 
the  title  of  the  legatee*  yet  before  fuch  afle.it,  the  legatee  takes 
an  inch$au  right  or  tntereft  in  the  fubjedl  of  the  bequeft,  which 
may  be  forfeited,  and  which  will  be  tranfmifiible  to  bis  perfbnal 
repreienutives  in  cafe  of  no  difpofition  by  will  {c). 

So  complete  is  the  titlt  of  the  executor  to  the  perfonal  pnv 
pertyof  his  teflator,  that  if  a  legatee  intermeddle  Vith  it  with- 
out  his  leave,  the  executor  mav.  maintain  an  zQtxon  of  tre{pa6 
or  trover  againft  him  (^).  Ana  it  has  been  alleged  and  ad« 
mittedy  that  if  the  devifee  of  a  term  for  years  enter  upon  the 
lands  without  the  executor^s  pei'milSon,  he  will  be  coniidered 
a  diflcifor  (^). 

The  executor's  aflent  being  analogous  to  a  tenant's  attonw 
ment  to  the  grant  of  a  reverfton,  a  fmall  matter  will  be  con- 
ftrued  an  aflent  ([/]),  and  whatever  verbal  agreement  will  amount 
to  an  attornment,  may  conftitu^e  an  airent  to  a  legacy  (^)^ 
Expreffions  to  the  following  eStSt  haVe  been  adjudged  to  amount 
to  an  aflent  f — •*  God  fend  you  jpy  of  your  bequeft," — **  I  in^ 
tend  you  to  have  your  legacy  according  to  the  devife/'  The 
executor's  allowing  the  devifee  of  a  term  to  receive  the  rents 
for  a  time  only,  or  applying  the  rents  fpr  the  devifee's  main«- 
tenance  during  minority,  when  they  were  dire<5led  to  be  fo  ap* 
plied  by  the  will,  has  been  confidered  an  implied  aflent  [h).     , 

An  exjecutor  may  aflent  before  probate  (/),  and  in  inftances 
where  there  are  two  or  more  executors/  the  aflent  of  any  one 
or  more  of  them  is  fui&cient  (i).  And4fa  legacy  be. given 
to  one  execjutor,  he  may  aflent  to  the  bequeft  without  the  con* 
currence^of  his  co-executors,  and  retain  the  legacy  (/),  and  ac- 
cording to  Perkins^  even  before  probate  or  adminiftration  (m). 
But  executors  cannot  aflent  to  le&:acies  conditionally ^  except  the 
condition  be  precedent  to  the  aflent  («),  nor  fubjedl  to  revo- 
cation, for  in  each  cafe  the  aflent  will  be  confidered  good  and 
abfolute.  Thus,  if  the  bequeft  were  of  goods,  and  the  exe- 
cutbr  delivered  them  to  the  legatee  to  re-deliver  at  a  dibfequent 
period  ;  the  delivery  would  be  a  good  aflent,  and  the  dire£lion 
of  re-delivery,  void  {o)» 

It  feems  that  an  adminiftrator,  durante  minore  atate^  of  an 
infant,  cannot  aflent  to  a  legacy  to  prejudice  the  infant,  fuch 
adminiftrator  being  merely  appointed  for  the  infant's  benefit  (^). 

(f)Off.  Ex.  28—29.  (^/)  Off.  Ex.  27.  Keilw.  128.  {e)  Owen,  7^, 
(fj  Off.  Ex.226.  4Bac.  Abr.  445,  2  Ventr.  358.  {g)  Towchft.  4C6. 
Oif.  Ex.224,  {b)  Leon.  Rep.  129.  Plowd.Com  539.  {ij  Godolp. 
Orp.  Leg.  144.  c.  20.  f.  i.  Dy.  367,  a.  2  Freem.  23.  (*/  Off.  E». 
223-  3Atk.5io.  (/)  xiHen.  4.  84.  {m)  Sc6l,  572.  (n)  Off.  £Xi 
236.  {p)  Leon.  Rep.  129 — 130.  4Rcp.  28,  b.  Swinb.pt.i.  p.  ip 
\f)  Prince's  Cafe,  5  Rep.  29,  b. 
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And  as  /tfs  provided  by  the* aft  of  tlie  38  Geo?  IIL  c.  7.  f.  6. 

and  7.  that  the  adminiftration '  is  to  continue  until  the  infant 

'^iwais  iwe«ty-one^  ft  may  be  infeired  that  the  infant  executor 

cannot  4ega)ly  give  his  afletit  to  a  ^^gacy  before  he  arr ires  at 

jnatiAtity. 

■•  Where  a  legacy  is  limited  to  fevcral  perfons  In  the  nature 
of  remainders  br^executory  devife,  the  executors  aflent  to 
-die  firft  taker  will  be  confidered  an  affent  to  thofe  who  are  to 
;  -ftcceed  j  and^  )  converfi^  \i\%  aflfent  to  one  of  the  fubfequent 
-takers  will  enure  to  the  benefit  of  the  perfons  who  take  prior 
interefts  in  the  property  bequeathed,  and  the  reafon  is,  becaufe 
the  feveral  interefts  of  the  legatees  Conftitute  in  the  whole  but 
one  eftate.  If,  therefore,  a  term  for  years  were  devifed  to  J^ 
for  life  or  years,  or  for  fo  long  as  jt.  continued  un^married,  with 
-remainder  to  B,  and  the  executor  aflented  to  the  intereft  of  Jn 
foch  aiTent  would  extend  to  B.  (0  as  to  veft  alfo  his  intereft  ; 
"in  like  manner  if  the  affent  had  been  given  to  B.  it  would  hare 
^enured  to  ^«  (f }.  And  the  fame  rule  feems  to  hold  in  beqnefts 
of  chattels  perfonal,  for  if  the  ufe  of  a  book»  glafs,  &c.  were 
•bequeathed  to  C.  with  an  abfolute  gift  of  it  after  C/s  death  to 
D.  an  affent  to  C  would  alfo  veft  the  intereft  which  D.  took 
by  the  will  (rj*  The  law  is  the  fame  (though  it  feems  to  have 
wen  once  otnerwife  (x),)  whether  the  fubfequent  legatee  be 
entitled  to  a  rent  given  out  of  the  term,  and  not  to  the  rentain-* 
4er  of  the  term  itfelf :  accordingly,  if  a  term  were  devifed  to 
-//.for  life  of  for  years,  with  a  rent  out  of  it  to  5.  the  affent 
of  the  executor  to  J.  or  to  B,  would  in  either  cafe  enure  to 
the  benefit  of  both  (/),and  perhaps  for  this  reafon,  as  the  affent 
of  the  executor  is  required  as  well  for  the  benefit  of  creditors 
«8  for  his  own  fafeguard,  an  inference  arifes  from  his  aflent  to 
One  of  the  legs^tees  of  the  fpecific  property,  that  he  has  no  oc- 
cafion  for  the  term  or  rent  to  pay  dd>ts,  for  if  he  had,  then 
his  aflent  to  cither  of  the  legatees  would  be  improper,  as  botU 
ought  to  abate  pro  rata. 

In  general^,  when  a  partial  intereft  is  given  to  el:ecutors,  a$ 
for  life,  with  limitations  over  up6n  their  deaths ;  if  the  execu- 
tors enter  generally^  titty  will  be  confidered  as  entering  qua 
executors,  and  fuch  entry  will  not  amount  to  an  implied  affent 
to  the  limitations  over  («).  But  the^ighteft  afl  of  the  txecu-y 
tors  indicating  a  different  intention,  will  convert  their  entry 
into  that  of  legatees,  and  confequently  operate  as  an  aflent  to 
all  thofe  in  remainder.     Accordingly,  if  the  executor  declare, 

(7)  Bro.  Abr.  **  Devife"  235.  f.  13.  Plowd.  Com.  516,  519.  Com. 
Dig.  ^*  Admon."  c.  6.    Off.  Ex.  236.    Perk.   f.  574.  *  3  P.  Will.  12. 
(^  Plowd.   Com.  5I9.  543.  Old  Nat.  Brev.  So.      \s)  3  Bul/lr.  laa.. 
"BtM^-  SS'    (0  8  Rep.  95.     (u)  10  Rep.  47-  b.  Cro,  Eliz.  347.  3*6. 
^    Com.  Dig.  **  Admon."  c.  7. 
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that;  }e^  enters  or  will  tavc  the .  fubjefl:  of  bequeft,  under  the 
willy  or  that  the  fubfequent  legatee  fhall  have  it  after  him  (a*), 
or  if  he  take  the  profits,  fuppofe  of  a  term  for  years,  to  his 
own  ufe  ( y^,  fuch  declarations  and  a£l  will  amount  to  an  elec- 
tion and  aflent,  to  take  undej^  thi  beqiw^  >  and  if  a  peribn  devife 
to  one  of  his  executors  alone,  a  lefm  oTyears  for  part  of  the  time^ 
and  th6  refidue  of  it  to  a  "ftranger,  and  the  executor  alone  en^ 
tering  genqraUy^  occupies  it  himielfj  ai^  the  otker  executors 
do  not  ihtermedfly^  with  it ;  tlifS  i^  a  good  a'^nt^  to  execute 
the  Jegacy  to  him  in  remainder,  and  yet  if  one  give  goods  ^q 

one  of  his  ^ecatprs  f(K.  4i/<V  11^4^  al^^rwj^if^f  4K>  ^  ^^ngf^.  ^ 
life,,  and  thl^  executor  ^oneg^  tiie.g^KpdS'i#9fh^  ^WJ^Jbund^ji: 
andpccupie^  t^emaloi^l^  diiip^g.his  life  f  it  $U^  tW  Aiclt; 
Q^upatipn,  w|th§ut  foiofiailef^ty^^  ^1  iiot*<^eci^  the-  gift  td^ 
tlie  fecoiid  l^^tee  (z),  ,  l  ,    .  1.        .1,1     »      i       .  .,wjjo 

It  feems  0  have  h^n  fornoerly  ifl#ttex  .qf  /40llbC^.  iwbeth^ri^b 
marrUd  wpman  appoiiite<)  ^x^cutriif^  Wl^scon^pe^ftt  ^Q;$if&n$  ,ta^ 
a  kg^y^wMho^t  the  priv^ty.if^nd Wourj^tf e  ofiherAv^fkimi^ 
t]be^4«>^f#  Mw^il^r,  a|:5)ai$soto:havyBb©oo  tPBa#jVedjbytlhe4eN& 
cifion  m  JRnffiJ^s  i^afe  (i7i),i»<cordiog  to  wlifc^  as  Aie  ti»  nd^i 
jidged inciap;^}ft,^.rt?Wif»g.a  kspcy.V^tbdUt Ji^r\kn<ha«id,.|)n 
account  f pt,  t hi(  jaJ4ry  h^  tO^^ht  M&^itt  {k) »  ihnhH^  affent  fc0r)«f 
l^g^cy  v^^HtfhJs  .perniWiQte,:  iwft  i«  0|^a*wy.^dift«fi»rt 
tual ;  aiyl  Dfrthi^  opinion  i«riKtttMP  c^wt  an.»lhfr;c»fo<rf<Skfct6ft 
y,\BeUmyify:  y    .  .'.  7  'M'*i>-- ,•  '  \^ •--.*-    .    •.<■    'J 

/^VVjfl^liJ^-f'i^'.^^^-^^r^^  W  Cro.  Car.  51,^ 

'*    :.       ".'  .';p  .    •  -         ^  •     .'    ^    .  •   "  f.    *     '      •  .;>c:f 
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CHAP.  VI. 


Of  charging  t^gaciejs  upon  tJ^e  real  E^fiaU. 

xlEIRS  hare  fteenalwajrs  looked  upon  vrith  favour  bv court§^ 

of  juftfce,  wbicly%ave  eftablttbed  a  general  rule  of  conirruAton 

to  their  advantage,  viz,  *^  that  *flain  words  are   re()ittred  ta 

difiBherit  them(^).'*-   Such  being  the  genen^l   rule,   words 

equally  plain,  or  indicative  of  a  violent  prefimiption  of  inten-' 

tlohi  are  neceflbry  Xo  create  legal  charges  upon  their  eftaces  s 

giHeral  irtt^oduHmy  xpords^  however,  will  have  that  tSeO,  m 

frvour-of  cfeditors'^^),  but  whether  the  fame,  or  fimilar  words 

•f  preAimptionf,  yAW  have  the  like  eflfefl  in  fkVour  of  legatees, 

febm^  to  be  ^  qifbMon  not  altogether  /ree  from  doubt. 

i^in   Tomfiinsv.  'it^nipkins  \c)^  it  Was  determined,  that  the 

itords*  **  after  debts,  and  legades^^jtfld,'*  joined  with  the  man- 

jncr  of  bequeathing:  tte  legacies  anitttie  real  i^ft^te,  Were  fuf- 

&ierit  to  dmrgeithefbrniefdifi^tlll^ -latter  fund.  '^  The  cafe  was 

^to  this  efFeci. — A,  bequeathed  5CoL  a  piece  to  his  daughter  B, 

and  two  othei*  daughters,  payable  at  their  refpedlive  ages  of 

tiilrtiiy-one  or  days  of  ttiditrM^)^  out  ef  his  ftcck*  ^  vf.  then  de- 

rifi^  the  rents  of  his  rial  eftate  fo  his  wife  for  life^  in  lieu  of 

^ower,  and  for  the  maintenance  and  education, of  his  children, 

and  alfo  for  railing  and  making  up  his  daughters  portion^,  and 

^oceeded,  ^^  after  my  debts  and  legacies  paid  and  fatisfied,  / 

givi  and  devife  aW  my  landj  tenements  and  hereditaments ^  to  my 

Jdn  C,  and  hts  heirsJ*^     A,  appointed  his  wife  and  fon  executors. 

Hid  died,  leaving  ftock  to  no  larger  amount   than  lool.  the 

wife  entered,  and  the  two  other  daughters  marrying,  received 

Aetr  portions.     B.  having  attained  twenty-one,  inftituted  a 

fiiit  for  her  portion,  the  wife  being  then  dead.     C.  the  fon  and 

ftirviving  executor  of  his  father,  infifted  that  the  real  eftate 

Wght  not  to  be  charged  with  tliis  portion,  becaufe  it  was  ex- 

]Kefsly  direded  to.be  raifed  out  of  the  ftock  and  rents  of  the 

eftate  during  the  wife's  life.     But  the  court  was  of  opinion, 

tfiat  in  this  cafe^  Cs  eftate  was  charged   with  the  plaintiiPs 

portion,  for  the  feveral  gradations  in  his  will  ihewed,  that  the 

(«)  1  P.  Will.  iSS.  {b)  1  Vcrn,  411.  aVcrn.  708.  Pre.  Ch.  1^4, 
4Jo.  Forrcfl.  110.  3  P.  Will.  91.  %  Vef.  471,  314.  3  Bro.  CC.  347? 
3  Vef.  Jun.CC.  545,  73*«     (^)  Pre*  Ch.  397. 
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portions  were  in  all  events  to  be  made  good  to  his  (bughters,  and 

therefore  he  ySir/?  charged  them  on  his  ftock,  and'iecondlyy  Av» 
r^£ted  that  they  {hould  be  made  sood  out  of  the  furplus  of  his  , 
rents  during  his  wife's  life;  and  laftiy,  he  devifedtbe  lands  to 
C.  fubje(fl  to  them,  by  giving  them  to  him  after  his  Mts  nknd 
legaiUs  paidy  which  tn  a  will  amounted  to  a  charge  on  hit  lands 
for  the  payment  thereof^  fiance  he  was  not  to  have  the  real  e  (late 
before  the  debts  and  legacies  were  paid.   . 

In  l^d)  Trott  V.  f^ernon^  the  words  were,.  **  imprimis,  I  will 
and  devife  that  all  my  debts,  legacies,  and  funerals  (ball  be  paid 
and  (atisiied  in^^he  Hrft  place,"  and  then  the  teftator  difpofed  of 
his  real  and  perfooal  eftate.  The  deciAou  was  the  fame  in  fa* 
\p\xT  of  the  charge.  .t 

,In  {e)  AlcQck  v.  Sparhawi^  the  teftator,  in  the  beginniiig  of 
his'  will,  devifed  his  lands  to  his  heir  in  fee-flmple,  and  thea 
be({uea{hed  feveral  pecuniary  legacies,  and  appointed  h^s  heir 
executor,  with  a  ^re^Hon  to  fee  his  will  performed^  and  it  was, 
^judged  that  fuch  deviferand  dixedlion  to  his  heir,  amounted  to 
a'fu^icieht  in/erenc^pF  the  teftator's  intention  to.  ^harg^.tbe 
landl  in  hi$  hands  with  tlie  payment  of  legiacies.  ,   ' 

\ti  (f)  Davis  y,  Gardifer^  the  introdu&ory  words  Wi^e^' 
<^  as  to  my  worldly  ejlate^  I  difpofe  of  the  fame  as  follows:  after  ^ 
my  debts  and  legi^q^s  paid,  I  give,  &;c«'*  and  the  teftatqr,  aietf 
,bequeathmg  fome  legacie^.,  difpofed  ot  his  refiduary  perform^ 
eftate  thus«  ^^  A^^^i^  ^  my  legacies. p^id,  I  give  the  leSm^, 
of  my  perfonal  e^ate  to  my  ^fsi-  .  And  ,it  wa$>  dkterminf^  ^^99^ 
inference  of  the  teftator's  intention^,  gol|e^ed  fr^.tli^  qr^iia|||^, 
fiance  of  b>s  b^du.eathing'  a  iuppo^qi  fifrjidue^  IK^ch  U^tiii^nd^^ 
out  he  had  i^ot,  that  the  legacies  were  not  by  the  i{itri94R£tprjfj 
expreflion^  niade  ^9e£luaJ  charges  upon  the  lands.     V 

In  Hajelv.  HaJ/el  (g)^  the  te&tor  beg^ti  his  wilt  thufl^' 
"  As  touching  and  concerning  my  worldly  eftate,  I  give,  de*. 
vife,  and  bequeath  as  follpws:  Firft,  I  give  my  houflioldgood^ 
ice  to  my  wife  for .  life«  I  give)  devife,  and  bequeath '  foT* 
Af.  H.  300I.  ix  twenty-one  ;*'  and  after  giving,  dtpifing^  and 
f>equeathing  other  legacies,  the  teftator  thus  proceeded.  '*  t. 
give,  devife,  and  bequeath  to  my  fon  H.  It.  all  and  fin^ulai; 
my  real  and  perfonal  eftate  not  herein  difpof<^,  to  him,  hit/ 
heirs,  and  amgns,  and  I  appoint  him  overfeer  of  my  wiU.**"^ 
The  four  younger  children  of  the  teftator  filed  a  bill  for  pay^^ 
ment  of  their  legacies,  and  if  the  perfonal  eftate  were  '^uU 
ficient,  to  have  them  raifed  out  of  the  real  property.  And  if, 
was  contended  on  their  behalf,  that  the  teftator  having, ex* 

{d)  Pre.  Ch.  4S0.  s  Vem.  ^o$.  SC.  (e)  2  Vem.  %%%.  See  alfo  Ly« 
pet  V.  Carur,  i  Vef.  499.  SP.  f/J  %  P.  Will.  1S7.  ^  [g)  Dickens 
Kep.  5«7. 
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■preftlyietlareil  It  to  bt  W*  wtil  to  difpofe  at  ^  hi?  wpfdly  ; 
eftMe,9nd  harfng,  on-the' giving  of  the  legacies  to  his  chiMrep,  * 
ufed  ttie  Vfori  9  devWc,"  \yjiich  was  appijcaMe  to  real  cilates  " 
only,  and-having-by-fne  tcfiduary  datjfc,  given,  devifid^  and 
bHItieathed  all  his  rgal  and  perfonal  eftat*  not  thereinbefore  dif- 
.  peftdof:'  and  haviflg  direftcd  th«' legaCirs  t6l)c  paid  fiy  Jiis' 
exM^tof)'  to  -whom  he  hnd  given  his  re^I  «flate,  it  was  mani- 
feftiy  his  intent  and  meaning  to-  diarge'the  legacies  on  tiljc'r^l" 
efiate.'^  On  ■  the  other  hand  it  was  arguedj  ijiat  ^e  Ie'a;scic9 
being  money-iegacrcs,  tvere  to  bp  paid^out  of  thp  perfonai 
eftflte;  and  that  the  real  prriperty  not  beinf^expretsly  cliarseJ" 
wkh-riiemioiight  to  be  exempt  from  contfrbuting  towards  their 
Iiayment,  ■  But  lord  Bathurft^  C,  detertpine^  thaf  th?  legicie^ 
wera:  a  diarge  on  the  real  efete,  troop  a  deficiency  lA  tBe  bcf- 
foilai.— Alfo  .  .  f      . 

'■  In  {b)  Attften  v.  Halftj^  tori  Elden,  C.  dedde.d,  that  a  de-'' 
Vife  in  truft  of  perfonal  eftate,  witlj  the  favtngs  ^nd  ^ciunii-^ 
l«iAiiJ-6f  real  and  perforjal  eftate'-for'tfe' teftStor's  datfghters",' 
Vphn'^^e  happtJnirtg  of  thee  vents  thertln'oiiKtiptietl*  after  jiiy- 
ment  of  iegacin,  -  was  llitffi^eiit  to-  Cftzit  'a  charge  ugcin^t^a 
ftWi"gs<sFtheVei/«*ate  ii;i-fevoiir'<Jflljele^tecjithe  bcl'fopajty. 
aT^fts-{*rtst|«ctf  btjiijg in^ilBc'reht  top^sl^.  >  "  ..     ,    _ 

I9l'l)«?e'4s'a'late  deriefmi^tipn,  >iviiich'%6i^ehe4engt)i  crf're^ 
(JSWnf 'ia 'iftfbWr  iTifclynCc  of  inteliiion   to.'diarge  ffiie"-reat 

«»«f*itfiilegaae*  than  v^  %btsv^-  Hie  'daC;  is" (7),  faf/« 


'fi-mi^mr-'-'^hk  idtr^duflor}  "■  "  '    '  'T/rft-  FWilJ 

e-K'tlffi'a^Wi?gifl  ^t  id  f^eral  cxk 

afr(i>fullf  ^itf  ffiff'dffi  -n  9he'-tefe(5f 

V^a^f^J^S^  'rk^-iibon'the 

rh^'^iicfpIffVhi  :  aecreeTeehi?, 

:iiis'. "  Ttiat'tbo  -i  «  is.  &  inoi;aI 

d  bifiSiti"gy»dri  th<  ,         St^ftator.  fof 

couVtS  »^f  Eduity  wiH  lay  hoVd  of  ih^  S^ht^ft  'JtV 

I'ihten^on  ro  pay  t^em,  andEffi!£lu,ate  It;  biitoij 

VT^t'Jir'gacWs  being  ^pufely  wofafftflt-},  the  reafoti 

i  tte  i,o3n.to  r«3ax  its  rules  "in  favour  t.f  cr^Ko/s  j 

V^  to  1e|afees.    _WKerefisrej,'e;(preft,^wordS,  ^pr  a 

itfon  ipuft. appear,  tocreate/chargeonlaHds;^ 

legatees,       -,''-'.  '        ^  -    ' 

IS  to  be  great  weight  in  (h*  aiftimatoh  'tatra  Iw 

tuMafitr'of  the  -Rolls  in.thelaft  (:afe,.'biit  ifmuft  be  rtQtIced; 

that  the  perfons  who  made  their  decrees  in  "the  prior  cafes, 

aeysr  inenjion  or  hint  at  any  fuch  difference  as   exiftipg-  be- 

tfreen  debts  and  legacies,  'it  appearSj  on  tfie   contrary,  £191? 

<J)  eVeCJun.CC.  475-     «  !  Vef.  Jun.  CC  3»«' 
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thofe  adjudications,  that  the  intention  of  teftatore  was  the  onfy 
thing  inquired  after,  and  that  Vfery  flight  grounds  of  inference 
have  been  confidered  fuffxcient  to  charge  real  property  with  the 
payment  of  legacies.— In  a  fiiWequent  Cafe  of  (i)  PlKiUiams  v. 
Chittyj  Lord  LoughbofoU^'  advferted  to  the  ptincij>lc  laid  down 
by  the  Mafter  6f  the  Rolls  in  the  above  cafe,  and  faid  in:  re- 
ference to  charges  on  real  eftates,  **  that  he  did  not  know,  how 
to  ftate  the  difference'!  between  debts  and  legacies — ^Upon  the 
whole,  therefore,  we  may  perhaps  conclude,  that  although  it 
might  not  be  unreafonabie  that  a  diftindiori  (hould  exift  be- 
tween debts  and  legacies  in  regard  to  the  degree  of  inference^ 
neceffary  to  effeft  charges  upon  land?,  yet  that' the  majority  of 
the  cafes  have  at  prcfent  fiked  tlie  law  agairiflf  tlie  prevalence  ^ 
fuch  a  difference. 

In  cafes  where  the  real  tft^te  is  efffcauaHy  charged  with  the 
payment  of  d^bts  and  Ibgacies,  the  rule  is,  that  the  perfonal  eftate 
is  to  be  confidered  the  firft  and  llatura^'fund,  out  of  which 
they  ar^  to  be  paid,  and  the  real  eftate  not  to  be  reforted  to, 
but  in  aid  only  of  the  foi^mef  •,  the  court  of  chancerv  has  in 
feverat  of  the  cafes  below  fated,  laid  great  weight  upon 
the  circumfance  of  the  devifte  of  the  land,  being  alfo  a  legatee 
of  the  perfonal  eftate,  confideri/ig  as  a  ftrong  feature  of  in- 
tention, that  the  teftator  could  not  mean  to  exempt  the  per- 
fonal fund  to  the  prejudice  of  the  real,  when  both  were  given 
to  the  fame  perfon.     Thus—' 

{/)  A.  aftfer  bequeathing  feveral  legacies,  devifed  his  real 
eftatesf  to  truftees,  for  the  payment  q£^  debts,  legacies,  &c* 
with  which  he  exprefsly  charged  fuch  eftates.  He  then  direfted 
his  truftees  to  receive  the  rents  of  his  eftates  until  his  nephew 
T.  Z>.  ^attained  twenty-fiVe,  and  to  allow  him  thereout  30U 
annually,  and  alfo  20I.  per  anhum  to  C  apd  D,  until  they 
feverally  arrived  at  the  ages  of  twenty-five  j  the  refidue  of  the 
rents,  together  with  the  eftates,  jf.  gave  to  71 JD.  in  tail  male, 
with  remainder  to  C,  2nd  D*  in  tail*  male  fucceffively^  and  be- 
queathed feveral' articles  as  herr-looms  to  go  with  the  eftates. 
j/.  then  gave  the  refidue  of  his  perfonal  eftate  before  ttnbe^ 
queathed  to  T.  D.  and  appointed  his  truftees  executors.  71' 1>. 
having  furvi  ved  the  teftator,  but  dying  at  the  age  of  nine  yeaYd» 
a  qumion  arofe  between  his  adminiftratrix  and  the  execu- 
tors of  the  teftator,  whether  the  perfonal  eftate  did  not  be« 
long  to  her  exempt  from  the  tcftatoPsi  debts  I  But  the  court 
was  of  opinion,  that  the  perfonal  eftate  was  firft  ap|)licable  to 
fuch  purpofe  in  eafe  of  the  real.  Firft^  becaufe  there  was  no 
exfrefi  claufe  t6  exempt  the  perianal  eftate,  which  was  the 

(*)  3  Vcf.  Jun.  CC.  551.    fl)  Dolman  v.  Smith,  Pre.  Ch.  456.  alfo 
Gower  I'.  Mead,  Ibid.  3*  and  Bridgman  <v.  Dort,  3Adt*M^.  SP. 
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ufual  diftin^^ion  in  cafes  of  ^xemptioo ;  and  fecondly,  becaufe 
it  appeared  from  the  circumftsuices  of  the  heir  of  the  family^ 
t^jiepheW)  not  being  to  have  ^he  real  eftates  until  twenty-five^. 
aiyl  9f.  his  not  being  allowe4  n^re  than  30I.  a  vear  for  main- 
^oance,  unt^l  the  unufual.  pcfriod  of  his  arriving  at  twenty- 
five,,  >vkich  evinced  a. very  frugal. intention,  that  the  teftator 
Qpuld  not  meao  19  tnift  his  nephew  without  redraint,  and  at 
ariy  ^e,  with  his  perfonal  eiftate,  fo  as  to  enable  him  to  con- 
funje  and  fquaiiifier  it  away.  BeTi^ieSy  that  both,  funds  were  in 
thiif  ^afe  to  cem^,  into  tne  fame  hands^  therefore  the  teftator 
epuld.not  with  reafon  b6  prefumed  to  entertain'  ib,very  frugal 
%t\  y^tentipn  iji  negar^  to  pneilind»  and  not  to  extend  the  fame 
ICMgal4n(^otioarfto;;;the  other.  Tl^ajt  if  tbe^gerfonal  eftate  had 
been  given  to  a  ftrangfer,  the  queftlon  might  have  admitted  of 
another  coniide^tio%  firom  the. meaning, of  the  words  ^'  before 
iinbtequeathe^c'' :butffithis  c^fe|tbev  could  not.  Therefore  the 
Ghi^fellar  decreed,  that  the  teft^tor^s  |>erfpnal  eftate  was  fifft 
^plicabif  to  pay  his  debts  and  legacies.. 

{m)  B*  devife^  all  bis  lands,  Ace.  in  the  counties  of  If.  and 
M<  to  truftees  in  fee,  upon  truft,  that  they,  out  of  the  rents 
^4  profits,  OK  by  leafe,  mortgagr^t  or  fale  thereof,  or  of  fuch 
pstrt  a(  they  might  think  fit,  (hoind  raifefo  much  money  as  would 
difiharg^  all  the,  debts  he  fl)0uU  owe  at  his  death y  and  inter efi 
Ip^v  the.  fame,  and  a{)|>ly  the  money  in  fuch  precedency  as  they 
thought  proper,  and  after  payment  of  his  debts,  that  they  (hould 
ftat|d  feifed  of  4ich  part  of*thi6  preniifes  as  remained  unfold,  for 
fu<^  perfons  as  0iould  be  intlded  to  his  other  fettled  eflates, 
%fs<^  if  any- oKSjey  remained  after  payment  of  the  debts,  the 
&ii>e  (hp^id  jte  paid  to  his  dia^ghter^  or  to  fuCh  other  oerfon  as 
i|^ut4  be  intitled^o. bis  other  eftates*    And  he  gave  all  his  per-- 
Jonal  ejlate  to  his  daughter,  ai)d  appointed  her  fole  executrix, 
it  was  contended,  that  the  da;ig;hter  fliould  have  the  perfonal 
eftatp  exempt' from  the  debts,  and  that  the  lands  devifed  for 
their,  payment,  ibiould  be  iirft  applied. .  Qut  by  Lord  Talbot^  C. 
*^  The  perfonal  eftate  is  the  natural  fund  for  jNiyQient  of  debts, 
iMi4  which,  as  againil  creditors,  unlefs  they  pleafe,  the  teftator 
jQnqpt  exem{>t ;  out  ^gainft  the  devifee  of  his  viand  he  may  by 
apfixopriating  his  land  as  a  fund  for  payment  of  his  debts ;  but 
leyen  in  thatcafe,  according  to, the  general  rule^  there  ought  to 
jUie^refs  words  to  exempt  the  perfonal  eftate.  from,  the  debts^ 
^or  ai;  leaft,  <wor4s  very  plainly  Jhemng  this  to  Have  been  the  in- 
tention of  the  teftator.     Here  he  gives  the  perfonal  eftate  to 
,)^Is  executors,  which  is  no  mpre  than  the  law  doeS)  ahd  is  like 
^ii^ing  the  real  eftate  to  the  heir,  which  is  void,     fiat  what  t 
chiefly  ground  my  opinion  upon  is,  that  here,  the  fame  pehbti 


-*i  "  Im)  iJi(l«W9©*1'.  Fope,^  ^*  Will.  314.  Ed. by  Cox; 
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Js  devi&e  of  the  perfonal,  and  alfo  devifee  of  tKe  furphis  of  the 
real  eftate  in  tail }  and  I  dannot  think  it  was  the  intention  oi 
the  teftator  to  exempt  bis  pei-fonal  eftate  from  his  debts,  for 
no  other  reafon^  but  that  his  daughter  might  difpof^p  thereof  by 
her  will  under  her  age  of  twenty-one^  on  purpofe  to  leave  the 
real  eftate  of  the  teftator,  and  which  Was  fettled  da  berfelf  in 
tail,  the  more  incumbered.^'— >Again, 

(n)  C.  ,as  adminiftrator  to  his  fon  Lord  Obryan^  fik^  a  bill 
?gainft  the  defendants  for  an  account  of  the  perfonal  eftate  of 
Lord  Thomnd\  or  for  fale  of  fo  much  of  the  real>  eftate  as  was 
.dire£led  to  be  fold  by  his  will  in  1738,  by  which  h^  firft  de- 
Jlred  his  debts  to  be  paid^  arid  then  gave  all  his  real  eftates  to 
truftees,  and  ordered  them  to  fell  a  competent  part  of  the  pre* 
mifesy  in  the  firft  place  to  pay  ofF  all  his  debts  and  leeactes* 
and  then  to  reimburfe  themfelves  all  charges^  and  until  fuch 
fale,  to  apply  the  rents  and  profits  in  payment,  &c*  and  after 
the  difcharge  of  Us  debts  aiMi  legacies,  to  convey  what  ihould 
remain  unfold  to  Lord  Obryau  in  tail  male,  with  remainders 
over.    ThjB  teftator  then  gave  20,OOol.  to  ly'.  fV.  and  direfted 
that  the  whole  money  arifing  by  fuch  fale,  Jbould  be  aceountid 
.perfonal  ejtau^  and  gave  all  the  refidue  of  his  perfonal  eftate^ 
after  payment  of  his  debts  and  legacies,  to  Lprd  Obfyan^     It 
appeared,  that  at  the  time  of  making  the  wilU  the  teftator's 
perfonal  eftate  in  money  was  about  Soopl.  and  in  furniture» 
.&Q.  about  7000L  but  at  the  time  of  his  death,  his  perfonal 
eftate^amounted  to  about  3o,oooL  and  his  debts  and  legacies  to 
6o,oooL    One  of  the  queftions  was,  whether  the  perfonal 
eftate  ought  to  be  applied  in  the  firft  place  in  payment  of  ilebtd 
and  legacies,  or  whether  it  fliould  be  exempt,  and  the  real 
eftate   firft  applied  ?     And  Lord  Hardwickey  C.  "  The  true 
queftion  is,  whether  the  teftator  has  given  what  was  ftridlly 
his  petfonal  eftate  to  Lord  Qkryan^  exempt  from  debu»  and  le« 
gacies,  and  they  ^re  charged  on  the  real  eftate  ?     Putting  th^^ 
queftion  the  other  way,  it  is  tantamount ;  that  is,  whether  fb 
much  of  the  real  eftate  is  to  be  fold  as  will  anfwer  all  the  debts 
and  legacies,  and  that  money  arifing  by  the  fale  be  added  to 
the  perioral  efbte,  and  made  one  aggregate  fund ;  and  then  {o 
much  to  be  taken  out  as  will  pay  the  debts  and  legacies,  and 
the  reft  to  go  to  Lord  Ohryan^  under  the  bequeft  of  the  refidutf 
of  the  perfonal  eftate  ?    This  will  depend  on  the  rule  efta-* 
,  bliflied  in  the  courts  of  law  and  equity,  and  the  determinations 
upon  it,  and  the  application  of  this  cafe  to  that  general  rule. 
The  general  rule  01  law  and  equity  is,  that  the  perfonal  eftate 
is  the  firft  fund  for  payment  of  debts  \  and  as  to  proper  legacies 
it  is  Gonfidered  as  the  only  fi^nd,  both  in  the  ecclefiafticali  and 

(ji)  Lordlncbiquii^t^.  Frenchi  ^C»  Ambl.  jj* 
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in  this  court.  If^  therefore^  the  perfonal  eilate  is  to  be  ex-' 
empted  from  thefc  charges,  It  muft  be  fo  e)cprefied,  or  it  muft 
appear  from  a  plain  nectfflary  implicaltionarifing  from  the  words 
of  the  teftatory  and  in  fuch  cafe  of  an  implication  or  plain  in^ 
tention  without  exprefs  words,  it  muft  appear  that  the  per« 
fonal  eftate  is  ^iven  as  a  fpecific  hequeji  in  fome  fhape ;  and. 
befidds,  the  tellator  muft  have  directed  another  fund  to  dif* 
charge  them>  not  that  he  can  take  from  creditors  their  right  of 
coming  on  the  perfonal  eftate,  but  he  may  charge  which  fund 
he  will,  as  between  his  reprefentatives.  There  is  no  itibftan-- 
tial  or  general  difference  between  the  cafes,  where,  in  order 
to  exentpttbe  perfonal  eftate,  and  charge  another  fund,  a  man 
has  dire£ted  his  real  eftate  to  be  charged  with  payment  of  his 
debts,  &e.  and  where  he  has  dire£led  his  eftate  to  be  fold  for 
that  purpofe<  There  are  inftances  in  both  thofe  ways,  where 
the  perfonal  eftate  has  been  taken  in  aid  of  the  real,  and  where 
it  has  been  exempt..  In  the  fifft  fetting  out  of  his  will,  the 
teftator  had  no  intention  to  feparate  his  eftates,  becaufe  he  de- 
fires  to  difpofe  of  all  his  worldly  eftate,  and  then  immediately 
direiSts  his  debts  and  legacies  to  be  paid,  fo  that  from  thence 
appears  no  intention  to  exempt  his  perfonal  eftate,  but  the* 
contrary  j  though  creditors,  by  thofe  words,  would  be  Intitlei 
to  come  on  the  real  eftate  for  fetisfadtion,  according  to  the  cafe 
»of  Codringtm  v.  Lee^  He  next  direds  a  competent  part  of  his 
real  eftate  to  be  fold,  and  the  money  arifing  by  the  fale  to  be 
confidered  as  perfonal  eftate.  It  has  been  infifted,  that«by  the 
directions  to  pay  all  his  debts,,  all  ft^ould  be  paid  out  of  that 
particular  fund  ;  but  the  cafe  of  Hazlewood  v.  Child^  will  go- 
vern here,  where  the  words  were  full  as  ftrong,  and  the  court 
will  take  it  to  mean,  that  fo  much  (hall  be  raifed,  as  with  the 
perfonal  eftate,  will  be  fufficient  to  pay  debts  and  legacies; 
and  as  an  exa£l  fum  cannot  be  raifed,  the  refidue,  if  any,  fliall 
go  to  Lord  Obryan.  This  is  the  firft  inftance  where  a  devife 
of  a  refidue  Was  infifted,  to  be  fo  of  all  the  perfonal  eftate,  but 
indeed  this  will  is  particularly  penned.  The  next  thing  infifted 
on  is,  that  the  money  to  be  raifed  by  fale  is  to  be  competent 

•  to  pay  all  the  debts  and  legacies,  hMt  there  is' no  cafe  w.here  fuch 

•  a  claufe  of  the  refidue,  as  in  the  prefent,'  is  taken  otfherwife 
than  as  the  refidue  of  the  proper  perfonal  eftate.  Can  any 
thing  be  ftronger  to  (hew  his  intention,  that  his  perfonal  eftate 

'  ihould  be  iubje£^  when  he  has  made  the  money  arifing  by  fale, 
to  be  pa^t  of  that  which  is  the  proper  fund  foF  payment  of  his 
debts.     A  dilF^rence  was  attempted,  that  the  money  arifing  by 

'  the  fale  (ball  not  be  intitledto  the  privileges  of  t\it  real  eftate : 

•  that  is  true  if  feparated  from  it,  but  the  queftion-  is,  how  much 
is  to  be  raifed  ?  The  great  objeftion  made  ^by  the  plaintiff 
arifes  from  the  external  circumftances  of  Lord  Thomond.  At  the 
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time  of  making  fais  will,  his  perfonal  eftatc  was  I5,oool.  at  the 
time  of  hijs  death  it  was  30^000!.  his  debts  and  legacies  amounted 
to  60)OOol.  It  was  therefore  faid,  this  conftru£lion  would  de- 
/eat  Lord  Ohryan  of  any  benefit,  the  debts  being  more  than  the 
perfonal  eftate :  but  that  has  received  a  fpecial  anfwer,  that 
it  is  not  a  bequeft  of  the  perfonal  eftate,  but  of  the  reftdue^  after 
payment  of  debts  and  legacies,  and  many  cafes  are  to  be  found, 
where  it  was  the  teftator's  intention,  that  the  legatee  ihould 
take  the  refidue  tf  any  {hould  be  left.  It  was  improper  evi- 
dence to  be  read,  what  were  the  circumftances  of  Lord  Tbomond 
at  the  timf  of  making  his  wilL  And  in  the  cafe  of  ^——,  Lord 
Holt  faid  ^ghtly,  that  the  court  ought  not  to  confider  the  cir- 
cumftances of  the  teftator,  to  determine  what  was  his  intention, 
;ind  be  iaid  not  even  with  refpe£l  to  his  real  eilate,  which  per- 
haps wa$  going  too  far,  but  the  perfonal  eftate  is  always  fluc- 
tuating. If  this  court  was  to  go  into  the  evidence,  the  moft 
improbable  reafon  has  been  given  on  the  part  of  the  plaintiff. 
Can  it  be  imagined  that  the  teftator  would  order  part  oi  his 
real  eftate  to  be  fold  in  order  to  give 'Lord  Ohryan  a  greater  per- 
ianal eftate,  who  was  under  the  fame  will,  to  take  the  real 
.eftate,  and  was  at  that  time  a  child  very  young  ?  The  con- 
•Stru&ion  I  have  made  is  agreeable  to  the  exprefs  word^,  and 
no  implication  can  be  to  over-rule  them,  and  therefore  the 
perfonal  eftate  muft  be  firft  applied." 

{0)  D.  by  his  will,  devifed  as  follows.     ^^  I  will  and  defire 
that  my  debts  and  legacies  (hall  be  paid,  and  for  that  purpofe, 
I  charge  all  my  eftate  with  the  fame,  ,and  that  it  may  be  more 
eafily  done,  that  Sir  JV.  W,  and  J.  H,  and  their  heirs,  fliall  fell 
the  eftate,  and  apply  the  money  to  the  payment  of  debts  and  le- 
gacies, and  that  it  ma^  be  lawful  for  them  to  p^y  out  of  the  rents 
and  profits,  or  to  raife  the  money  by  mortgage,*'  and  fubje£t 
thereto,  he  devife4  the  premifes  to  the  plaintiff  for  life,  with 
remainders  over  ;  he  thenj^ave  feveral  pecuniary  legacies,  and 
the  refidue  to   the  plaintiff,  who  filed  the  bill  to  compel  the 
tfuftees  to  pay  the  debts  and  legacies  out  of  the  real  eftate, 
infiftine  that  he  took  the  perfonal  exonerated  from  them.     But 
Lord  Thurhwy  C.  faid,  "  I  believe  it  is  very  clear  that  here  is 
not  enough  to  exonerate,  the  perfonal  eftate.     The  perfonal 
eftate  is  the  proper  fund,-^in  order  to  exempt  it,  the  teftator 
muft  exprefs  his  intent.     It  is  not  fufficient  to  charge  the  real, 
but  he  muft  (hew  that  his  purpofe  is,  that  the  perfonal  fhould 
not  be  applied.     The  words  to  be  attended  to,  are  thofe  re- 
lative to  the  perfonal  eftate.     He  gives  pecuniary   legacies,, 
and  then  by  a  very  loofe  claufe,  gives  the  refidue  to  the  plain- 
tiff*   I  am  called  upoli  to  conftrue  the  moft  large  and  loofe  te- 

(0)  Samwell  1;.  Wake,  xBro.CC.  144. 
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fiduary  claufe  that  ever  was  fcen  in  fuch  ^  way  as  to  change  thq 
natural  order  of  paytpentt  Whiere  the  intent  is  ftrpngly  ex-i 
prefied,  and  it  is  for  near  relations  o}d  cafes  have  carried  ^he 
matter  fiirth^r  th^n  gpod  fenfe,  withqii):  precedents,  would 
have  done ;  but  none  of  the  cafes  apply  to  theprcfent.  There^ 
fore,  the  perfonal  eftate  muft  be  firfl  applied  to  (he  payment 
pf  debt$  apd  legficies.*' 

{p)  E.  by  his  will,  devifed  as  follows :  "  I  give  jind  devif<? 
to  T.  N.  andy.  M.  their  executors,  adminiftrators,  and  afiignsj 
all  thofe  my  manors,  lands,  &c,  in  Lincoln/hire^  to  have  ana 
to  hold  tp  them,  from  the  time  of  my  depeafe,  fqr  the  term  of 
ninety-nine  years,  upon  the  t|-ufts  hereinafter  mentioned/' 
I^e  thep  gave  the  real  eflate,  fubjed:  (o  the  term,  and  in  de- 
^fault  of  iuue^of  his  own  body,  to  Montague  fiertie  for  life,  re-f 
mainder  to  his  firft  and  oth^r  fpns  in  tail  male^  remainder  %o 
the  plaintilF  for  life  ^  remainder  (o  his  firft  and  other  fqns  in 
tail  male,  with  remainders  over,  and  afterwards  declared  as 
follows :  «*  I  do  hereby  declare  that'  the  term  and  eft^ite,  fo  a^ 
;aforefaid  limited  to  them  the  laid  T,  N.  and  j.  M.  their  exe-, 
jcutors,  admipiftrators,  and  affigns,  for  ninety-nine  years,  is 
ppbn  the  fpecial  truft  and  confidence,  ^ndtq  the  intents  and  pur-; 
pofes  following;  that  is  to  fay,  upon  truft  and  confidences 
that  they,  the  faid  T.  N.  ^lid  y^  M.  their  executors,  &c> 
ihalL  out  of  the  r^nts  and  profit Sy  or  by  mortgage^  ofis^f^^^\ 
or  aemife  of .  all,  or  any  part  of  my  before  nientioned 
inanors.  &c.  or  any  of  them,  for  all,  or  any  part  of  the  faid 
term  ot  ninety-nine  years,  or  otherwife  ^s  to  their  difcretioi^ 
fhall  feem  meet,  levy  and  raife  fo  mi;ch  lawfiil  money  pf  Great 
Britain  as  will  be  fufficient  to  pay  andfatiify  all  the  debis  IJhalll 
ewe  at  the  time  of  my  deceafe^  my  funeral  charge^,  and  all  the 
legacies  and  fums  of  money  given  by  me  in  and  by  this  hiy  will* 
and  pay  and  apply  the  fame  accordingly.  And  my  will  anq 
mind  is,  that  after  fo  much  money  fhall  be  raif^d  as  (hall  an- 
fwer  the  purpofes  aforefaid,  together  with  all  cofts  and  charge^ 
in  or  about  levying  or'raifing  thereof,  the  faid  term  fhalj  ceafe 
and  determine/'  He  then  devifed  as  follo\ys :  "  J  give  an(} 
iievife  to  my  hvothftx  Montague  Bertie^  his  ej^ecutors  and  admi-. 
piftrators,  all  th^t  the  nianor  of  Eaft  and  IVeJi  f)eeping^  holden 
by  leafe  from  the  crown,  fubje£fc  to  the  yearly  rent  and  cove- 
nants r^ferved  in  the  faid  leafe,^  and  alfo  fubje6l  to  the  mortgage 
jthereon  tp  Mrs.  Mellicei^t  Neate^  of  L,  for  6500I, ;  bi^t  |"  cafe 
my  faid  brother  ihall  not  be  living  at  the  time  of  my  deceafe, 
then  i  give  the  faid  ellate  and  premifes,  with  the  appurtenances 
(fubjeft  as  aforeiaid)  to  fuch  perfon  as  fhall  be  intitled  to  the 
freehold  of  my  real  eftate  at  the  time  of  my  deceafe,  by  virtM§ 

(p)  Ancaft^r  *t!.  Mayer,  i  Bro.  CC.  454.  , 
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of  the  aforefaid  limitations  io  this  my  will."    And  towards  the 
end  of  his  will  he  devifed  as  follows :  '^  Item,  I  aKbgive  alliiiy 
houfhold  goods,  other  goods,  chattels,  ejFe£ts^nd  perfonal  efiate 
whatfoever  and  whereibever,  unto  my  faid  broAer  Montague  Ber^ 
tUy  if  he  (hall  be  living  at  the  time  of  my  death  ;  but  in  cafe  he 
(hall  be  then  dead,  I  give  and  deviie  the  fame  to  fuch  perfon  as 
ihall  be  intitledto  the  freehold  of  my  real  eftate,  under  and  by 
virtue  of  the  limitations  in  this  my  wHK     Provided  always, 
and  I. do  hereby  declare  my  mind  and  will  to  be,  that  in  tsSc 
I  (hall  at  the  time  of  my  death  leave  iflue  c^  my  own  body^ 
that  then  and  in  fuch  cafe,  as  well  all  anit  every  the  before 
mentioned  ufes,  devi(es,  and  limitations^  to  niy  (aid  brotlier 
Mmtague  Bertit^  the  duke  oiAncaJier^  and  their  .refpedive 
heirs,  aad  alb  the  devife  of  the  refidue  of  my  perfonal  eftate 
(hall  be  utterly  void ;  and  in  fuch-  cafe  I  do  hereby  willf  and 
my  mind  is,  that  all  my  real  eflate,  fubjedt  to  the  uid  tprm  of 
ninety-nine  years,  (ball  defcend  according  to.  the  rules  of  law, 
and  that  the  reHdue  of  my  perfonal  eftate  (hall  go  and  be.diftributed 
in  fuch  manner,  and  to  and  among  fuch  peru)ns  as  if  I  had.  died 
inteftate;  and  I  do  hereby  appoint  the  faid  7.  jV^andy.  M. 
executors  of  this  mv  laft  will ;  and  I  do  hereby  will,  oriler, 
dired,  and  appoint  that  my  (aid  executors,  and  the  furvivor  of 
them,    (hall  and  do  pay,    (atisfy,  and   difcharge  my  fi^neral 
charges  and  all  my  dtbu  and  legacies^  fo  foon.  as  they  (hall  be- 
come diieand  papble^  by  fuch  methods^  ways  and  means,  arid 
in  fuch  manner  as  he  or  they,  or  their  counfel,  ihall  in  that 
behalf  advife  and  think  meet;  aod  it  (hall  and  maybe  lawful 
to  my  (aid  executors,  or  either  of  them,  to  deduct  and  fatisfy 
to  him  or  themfelves  out  of  my  perfonal  eftate,  or  out  of  the 
money  to  be  raifed  out  of  the  faid  term  of  ninety-nine  years 
before  to  them  devifed,  all  fuch  dift>urfements,  expences,  and 
charges,  M(hich  they  or  either  of  them  (hall  be  put  to  in  prov^ 
ing  this  my  will,  or  by  any  other  ways  or  means  whatfoever, 
in  or  about  the  execution  of  this  my  will,'  &c/'     Montague 
Bertie  died  in  the  life  of  the  teftator,  and  the;  plaintiff  became 
indtled  to  the  real   eftate  under 'the  limitations  of  the  will. 
The  leafehold  eftate  had  been  Several  years  before  mortgaged 
by  the  teftator's  father  for  6,500!.   to  Mrs.  Neate^  and  in 
1765,  the  mortgage  was  affigned  by  the  defire  of  the  teftator 
to  T,  P.  who  advanced  him  a  further  fumof  lool..  upon  it,  and 
the  teftator  conveyed  other  eftates  as  an  additional  fecurity  for 
the  6,6doK     Two  of  the  queftions  were,  whether  the  perfonal 
eftate  was  exonerated  from  the  debts?  and  whether  the  leafe* 
hold  eftate  was  liable  to  pay  the  mortgage  debt  for  which  it 
was  fecurity  ?     AJburJi  and  Hotham^  lords  commiflioners,  were 
of  opinion  that  the  peribnal  eftate  was  exempt  from  the  payw 
ment  of  debts,  and  that  the  mortgage  was.  to  be  paid  out  of  the 
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term  created  fdr  difcharging  debts  and  legacies.    This  opinion 
not  being  acquiefced  in,  the  caufe  was  reheard  by  Lqrd  Thurinv^ 
C  who  pronounced  judgment  to  the  following  cflFed :  <<  Whe- 
ther the  perfonal  eftate  (hould  be  liable^  in  the  firft  inftance^ 
in  exoneration  of  the  real,  to  the  payment  of  debts  in  wills  of 
this  kind,  upon  looking  into  the  cafes,  I  find  to  be  a  point  (o 
"flender  and  £ne,  that  I  cannot  coUeil  any  certainty  upon  the 
X)ueftion ;  but  fo  much  i^certatnty  abounds^  that  could  the 
will  of  a  teflator  be  referred  to  a  number  of  lawyers,  they 
would  probaUy  entertain  a  divei fity  of  opinions  upon  it.     Tbe 
point  ought  to  be  fixed,  and  in  order  to  make  it  (b,  1  take  it 
the  rules  have  been  tbefe,  and  fhould  be  adhered  to.     In  the 
iirflplace»  that  the  ^^n<i/ efiate  is  liable  in  the  firfi  injiance 
to  the  payment  of  the  debts,  but  in  exception  to  this,,  it  is 
agreed  that  the  teftator  may  if  faepleafes,  give  his  perfonal 
eftate,  as  againft  his  heir;  or  any  other  reptefentative,  clear  of 
the  payment  of  hid  debts,  and  then  it  becomes  a  queflidn^  what 
is  the  mode  of  expreffion  to  give  the  perfonal  eflate  exempt 
from  fuch  payment,-  when  the  rule  of  law  is,  that  fuch.  efbite 
is  firit  liable.'    Perhaps  it' might  not  have  been  uhwife  to  have 
adopted  the  rule  laid  down  in  Fengety.  R$binf(mj  Bunb,  301. 
that  the  teftator  muft  ufe  exprefs  words  for  that  purpofe,  but  it 
is  impoiHbte  to  abide  by  the  opinion  given  in  that  cafe  con^ 
ftftentiv  with  the  rules  in  other  cafes.     The  fecond  rule  is^, 
that  wnere  there  is  a  deciaration  plain^  that  fhall  fbind  in  lieu 
of  expreis  words  r  this  rule  has  been  laid  down  fo  long,  and 
aded  uj)on  fd  confhintly,  that  if  other  judges  were  to  put  the 
conftrudion  of  wills  upon  other  grounds,  how  wife  foever  it 
might  have  been  originally,  it  would  be  very  unwife  to  make 
the  adminiflfation  of  jufHce  take  a  courfe  contrary  to  former 
rules.     Therefore  if  there  be  a  declaratiortplain^  or  fnamfefiation 
clear ^  fo  that  it  is  apparent  upon  the  face  of  the  will,  that  there 
is  fuch  a  plain  interition,  the  rule  then  is,  not  to  difappoint, 
but  to  carry  fuch  intent  into  execution.     But  fhould  not  fucH 
intention  manifeftly  appear,  there  is  not  a  fmgle  cafe  which  " 
does  not  take  it  for  granted,  that  the  perfonal  eftate  is  by  law 
the  firft  fund  for  the  payinent  of  debts.     In  regard  to  the  ge- 
neral intention  of  the  wtllof  £.;  the  teflator  was  feifisd  of  a  real 
eftate,  which  he  had  in  hi3  contemplation  (exclufive  of  the  idea 
of  his  own  children)  and  wifhed  to  leave  it  to  other  lines  of 
the  family  of  iB«-//V,  and  confequently  devifed  itto  Montague 
fiertie^  with  remainder  over  to  P.  Bertie^  for  life,  &c..     So 
far  in  refpefl  of  the  real  eftate,  his  intention  was  to  fix  it  in 
the  name  and  blood  of  the  family.     The  next  objedb  he  bad  in 
view  was  a  leafehold  eftate,  which  he  held  under  the  crowii ; 
that  eftate  was  a  chattel  intereft^  and  with  regard  to  that,  he 
does  not  fhew  fuch  a  wiih  tqiix  an|i  continue  that  eftate  in  the 
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line  of  Bertie.  Hit  apptrent  wifli  was  not'  fo  ftrong,  as  in 
refpe£l  to  the  difpoTal  of  bis  real  eftate;  for  had  it  been  b^ 
though  he  could  not  have  created  aa  intail  of  this  lea&hold 
eflate^  with  limitations  over,  yet  he  might  have  prevented  the 
firft  taker  .of  it  from  aleniating  it.  Had  the  teftator  been  zfkxA 
the  queftion,  whether  he  meant  that  this  part  of  his  eftate 
ihouU  be  fubjed  to  the  mortgage,  or  to  give  it  entire  to  the 
firft  taker  of  the  real  eftate,  or  to  charge  the  term  of  ninety* 
nine  years,  in  exoneration  of  the.  other  eftate,  this  might 
have  been  a  very  doubtful  queftion  and  merely  conjeflutal^ 
though  perhaps  he  might  have  anfwered,  that  thstt  eftate  (koald 
pay  the  debts,. but  whatever  his  intention  was,  he  has  po- 
fitively  given  it,  fubjed  to  the  payment  of  the  debt^  there* 
fore,  if  another  eftate  had  been  appropriated  to  payment  of 
his  debts,  and  this  had  been  bis  debt  upon  the  eftate;  I  fbooJd 
have  concurred  with  the  lords  commiffioners  :  but  in  follow* 
ing  them  in  that  courfe,  in  which  they  confidered  it,  as  being 
the  clear  intention  in  the  mind  of  the  teftator,*  that  the  reat 
eftate  ftiould  be  fo  appropriated,  I  r<uher  think  otherwsfe ;  for 
it  appears  to  me,  as  if  die  teftator  wiflied  it  Ibould  not,  and 
chofe  that  the  leafehold  eftate  fliould  be  fo  appropriated,  rather 
Aan  to  have  burthened  the  real  eftate.  For  the  mode  of  li* 
mitingthe  eftate  to  Montague  Bertie  for  life,  implies  the  in- 
tention of  giving  him  a  perfonal  bounty ;  but  in  cafe  of  failure 
of  ifliie,  he  gives  it  to  the  next  heir  who  ftiould  come  into  poT-^ 
feffion,  &c.  Had  the  real  eftate  been  exprefsly  charged  with 
payment  of  the  debts,  or  the  teftator  ibewn  an  anxious  inteni 
tion  to  have  facrificed  his  real  eftate  in  preference  to  the  leafe-^ 
hold  or  his  other  eftate  for  that  purpofe,  by  the  ipode  of  di^ 
pofing  of  his  eftates,  fuch  a  circumftance  might  have  been  fut* 
iicient  to  have  turned  the  rule  of  law,  and  it  muft  have  been 
appropriated  to  the  payment  of  debts,  let  him  have  charged  it 
in  any  manner  he  pleafed.  When  the  teftator  purchafed  this 
leafehold  eftate,  he  purchafed  the  equity  of  redemption,  and 
r  the  mortgage  was  to  be  confidered  merely  as  a  real  incumbrance 
upon  the  eftate  itfelf,  and  not  a  perfonal  debt^  as  againft  the* 
purchafer,  according  to  the  rules  of  this  court,  and  cafes  de- 
cided. For  if  a  man  purchafes  an  equity  of  redemption  fubje^ 
to  incumbrances,  that  Ihall  be  a  real  incumhrance  following 
the  land,*  and  not  a  perjonal  one/'  His  lordfliip  continued  to 
ftate  his  reafons  at  length  why  the  eftate  in  mortgage  ftiould 
alone  difcharge  the  debt  h^eU  upon  it,  and  then  proceeded  thus 
as  to  the  general  debts.  ^^  It  is  a  fixed  rule  that  the  perfonal 
eftate  muft  be  firft  liable  uniefs  another  fund  is  provided  ;  the 
teftatpr  muft  txprefs  his  intention  to  difcharge  that  eftate  from  the 
payment  of  debts.  With  regard  to  the  intention  apparent  upon 
'^15  .will,  it  is  (aid  fuch  intention  is  m9ft  i^nxioufly  limited  to 
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the  raifing  of  the  tetm  of  ninety^nin^  years.  Whether  the 
expreffion  be  more  or  iefs,  it  is  out  (Ubjeding  the  eftate  to  the 
payment  of  debts,  and  it  cannot  extend  fo  far  as  to  fuppofe  he 
burtbened  bis  real  eftate  in  exoneration  of  the  perfonak  If 
there  had  been  in  the  gift  of  the  perfonal  eftate,  words  of  fuf- 
fictent  force,  according  to  my  notion  of  a  declaration  plain,  I 
ftould  not  have  changed  the  force  of  thofe  words,  but  the  in* 
tent  of  thefe  words  as  tbey  ftand,  n^rturally  leads  to  fubje£t  the 
perfonal  eftate  to  the  debts.  With  refpedi  to  the  fecond  claufe, 
bad  that  ftood  alone,  1  confefs  that  would  have  been  liable  to 
0  degree  of  inference ;  but  conftruc^ions  thus  picked  up  and  col- 
'  Je£ted  from  more  ciroimftances  than  are  neceflary  for  the  pur? 
pofe,  are  not  good  ways  of  finding  out  the  intention  of  the 
teftator,  and  it  is  better  to  reft  upon  fettled  rules^  unlefs  you 
Can  colle\£i  more  favourable  and  forcible  obfervations.  With 
regard  to  the  next  c)aufe,  that  carries  more  weight,  becaufe 
the  truftees  are  di reded  to  pay,  not  only  the  expence  of  the 
probate  of  the  will,  which  is  exprefsly  mentioned ;  but  to  pay 
all  the  charges  and  expences  that  ftiould  arife  by  proving  the 
Urill,,  or  by  any  other  means,  &:c.  How  a^e  thefe  to  be  paid  ? ' 
<iiit  of  the  peffonai  ^eftate  ?  or  the  means  to  be  raifed  out  of  the' 
term  of  ninety-nine  yeaffs?  They  have  authority  to  pay  the 
whole  out  of  the  perfonal  eftate  :  an  optional  claiife^  and  em^ 
powering  the  executors  to  pay  out  of  this  fund,  before  the  other 
iitnd  is  ready  fprthe  purpofe.  He  has  arranged  the  eftates  pre* 
(ttfeiy  in  the  fame  order  that  the  law  would  have  done ;  he  has 
made  bis  perfonal  eftate  firft  liable,  and  then  the  term.  The 
twe  ground  upon  which  I  proceed,  is  not  upon  any  of  thefe 
criticifms,  but  fimply  upon  the  rule  of  law,  the  tejiator  net 
bavin§  declared  by  exprefs-  words  or  any  other  declaration^  which 
wcnetd^  tind  in  law^  to  the  purpofe  of  preferving  the  perfonal  tfiate 
f^r  any  given. purpose  whutefoer'.  As  to  Adams  v,  A^frick^  Eq. 
Ga*  Abr.  271.  that-depended  upon  the  circumftance  of  the  per- 
fonal eftate  being  a  provifion  for  the  wife,  and  therefore  the 
court  forced  a  conftrui^ion  uppn  the  will,  and  it  is,  as  Lord 
Uardwixke  termed  it,  in  JValher  v*  Jackfon^  3  Atk,  624,  a 
weak  cafe :.  in  the  latter  cafe,  the  republication  of  the  will  was 
an  argument  much  relied  upon.  -As  to  the  cafes  detef mined 
isponthe  words  *^Teft  and  refidue,'M  could  have  wilhed  his 
lord&ip  had  decided  lippn  them  all,  fo  as  to  have  left  a  par- 
ticular note  apon.  eacW  of  them  5  for  fuch  determinations  as 
ihoifb  cafes  a^ofrd^  have  .xjccafioned  great  perplexity  upon  the 
rjrle.oflaw.  As  to  St^pletsn  v.-GolviUe^  Forreft.  202,  in  that 
cafe  .the  wife  was  ^ecutrix,  and  exclufiye  of  the  context  of 
the  will,  with  regard,,to  the  option  given  to  her  to  charge 
cither  fund,  there  never  was  a  ftronger  cafe,  againft  charging 
the  jfeal  eftatSr -for  he  .gives  the  whole  real  eftate-  to  the  wife, 
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and  to  be  charged  witk  debts  $  he  wiHies  the  continuance 
In  his  name  and  fatntly,  and  yet  charges  it  with  the  jpayment 
of  the  debfs.  Lord  Talbot  obferved,  much  might  arife  from 
the  examination  as  to  the  quantum  of  the  debts,  and  the  amount 
of  the  p^trfonal  eftate.  Lord  Talbot  took  it  as  clear,  that  fuch  an 
f&xamination  could  be  goiie  into.  In  Stiphenfon  v.  Heathcote^ 
it  is  faid  exprefsly,  no  examination  can  be  had^  In  that  cafe»* 
lord  keeper  Henley  relied  much  upon  the  wife  being  executrix* 
The  cafe  was  thjs :  *  The  tcftator  gave  all  his  real  eftate  to  Rz 
and  his  wife  for  ever,  with  a  charge  thereon  for  payment  of 
debts;  and  ^fcer  difpofing  of  other  property,' he  gave  a  filver 
tobacco  box  to  his  uncle,  and  all  the  refidue  to  his  wife  for 
ever,  whom  be  appointed  folc  executrix.  The  lord  keeper's 
pbfervation  upon  this  cafe  was^  that  the  intent  of  the  teftator 
was  to  be  colleded  from  the  words.of  the  will,  and  from  no 
circumftances  out  of  it,  and  upon  general  rules  and  principles 
eftahlifhed  in  the  cafes,  that  the  court  could  not  go  into  the- 
teftator's  circumftances,  as  it  would  eftablifh  a  rule  not  to 'be 
adhered  to  {q).  The  teftator  intended  to  charge  his  perfbnal 
(cft^te  with  payment  of  his  debts,  and  only  made  his  real  eftate 
^n  auxiliary  iwnA.  According  to  the  rule  of  law,  where  the. 
intent  pf  the  (eftator  is  plain,  or  words,  tantamount  to  expreft 
^ords,  that  ^s  fufficient  to  take  it  out  of  the  rule:  and  that  it 
could  no^  be  the  intention  ;  for  the  laft  clkufe  of  giving  the 
filver  tobacco-box,  and  then  the  refidue  to  his  wife,  was  not 
fufficient  to  fhew  his  intention  to  give  the  refidue  free  from 
(debts,  but  that  the  primary  fund  fhould  be  liable/  In  the  pre« 
fent  cafe  \  am  obliged  to  diflFer  from  the  Lords  Commiffioners, 
^d  <:onfider  (he  whole  perfonal  eftate  as  liable  to  the  payment 
,of  tl|e  debts.  And  with  refpe£t  to  the  leafehold  eftate,  that  the 
charge  upder  which  it  came  to  the  teftator,  was  prior  to  his 
purchafing  it,  and  inherent  in  th^  eftate,  and  the  eftate  ttfelf 
)efc  liable  to  anfwer  it,  and  that  neither  the  perfonal  eftate,  nor 
feal  eftate  ought  to  be  charged  with  that  debt/' 

(r)  F.  devifed  to  truftees  J.  B,  and  W.  M,  his  dwelling- 
faoufe,  &c.  fituate  in  CaJHe-^Gate^  in  New  Maltofij  and  then 
proceeded,  ^^  and  alfo  all  my  lands,  hereditaments,  and.  pre-* 
mifes,  which  I  myfelf  purchafed,  not  thofe  which  I  and  my 
mother  purchafed  of  James  Hebblethwditey  fituate  in  Norton^ 
in  the  faid  county  of  Tork^  and  alfo  all  the  tithe  eftate  fituate 
in  Norton  afprefaid,  which  I  alfo  lately  purchafed  of  the  faid 
James  Hehblethwaite^  upon  truft,  that  they,  the  faid  J.  B,  and 
fp^,  Af.  of  the  furvivor  of  them,  or, the  heirs  of  fuch  furvivor^ 
fhall  and  do  as  foon  after  my  deceafe  as  conveniently  may  be, 
fnake  fale'  thereof  for  the  befr  price  or  prices,  that  can  reafon« 

(q)  See  the  laft  cafe,  (r)  Gray  1?.  Miancthorpe,  sVcf.Jun.  CC.  103'. 


268  Of  charging  Legacies         [Chap.  VL 

abTy  be  had  for  the  fame  ;  and  out  of  tlie  monies  arifing  by  fuch 
ialie  or  fales,  par  all  my  juft  debts  and  funeral  expences,  and 
then  put  and  place  out  at  intereft  all  the  refidue  of  the  faid^ 
monies,  and  pay  the  intereft  to  grow  due  for  the  fame,  unto 
my  brother  G^^r^^  Simpkin^  for  and  during  his  natural  life, 
and  after  his  deceaie,  to  pay  the  faid  principal  money  unto  and 
aQ;iong  my  nephews  and  nieces  hereinafter  named,  and  in  fuch 
prciportions  as  hereinafter  menttoocd,''  vtx.  to  each  nephew 
and  niece  50I.  a^piece,  and  the  reildue  of  the  money  to  his 
jiephew  y^  Gray.  The  teftator  gave  another  real  eftate  to  G. 
Sitnpkin  in  tail,  and  made  him  executor.  The  truft.  eftate 
being  fold  by  the  truflees^  and  applied  in  payment  of  the  tefta- 
tor's  dd)ts,  the  whole  purchafe  money  was  exhaufted^  The 
nephews  and  nieces  therefore  iiled  their  bill,  inftfting  that  the 
perfonal  eftate  was  liable,  and  ought  to  have  been  in  the  firft, 
]pIaCe  applied  in  difcharging  the  debts,  and  that  the  latter  eftate 
€ugbt  to  refund  what  had  been  paid  out  of  the  real,  In  difcharge 
of  fuch  debts.  And  Lord  Loughborough^  C  *'  The  court  is 
hound  to  give  efFe£l  to  all  the  will;  It  is  very  clear,  the  tef^ 
tatpr  meant  by  the  fale  of  the  real  eftate  to  preside  a  fund  for 
his  del>ts.  It  is  equally  clear  he  fuppofed  there  might  be  a  re- 
ildue, of  wl^ch  he  difpofes,  and  then  after  anfwering  all  thefe 
.payments,  he  fuppofes  there  will  he  ftill  a  refidue,  and, gives 
that  to  another  perfon.  Then  as  to  the  perfonal  eftalte^  there 
is  xto  mention  of  it  in  the  will,  except  the^mere  nomination  of 
an  executor/  No  cafe  comes  up  to  that,  that  the  mere  no- 
mination of  an  executor,  though  under  circumftances  that 
iTQuId  give  to  him  beneficially  the  perfonal  eftate,  and,  not 
make  it  diftrtbutable  to  the  next  of  kin,  {ball  have  the  fame. 
e9e£t:,  as  a  difttn^  fpeciiic  gift  of  it  to  an  individual,  as  there 
was  in  Bamfieldw^i  Wyndham^  Pre.  Ch.  10 1 — ^4.51*  and  Wain^ 
wight  V.  Bendloesy  2  Vern.  718.  And  it  would  be  a  ftrong 
eonclufion,  when  the  efte<£b  would  be  to  defeat  thofe  gifts,  the 
teftator  has  clearly  intended  to  make,  if  there  ihould  be  a  fund 
oat  of  the  produce  of  the  fale  of  his  real  eftate.  They  are  not 
ftriftly  legacies,  but  they  are  certainly  in  the  nature  of  lega- 
cies^ and  the  defendants  conftruiSlion  would  in  effeft  give  to  a 
perfon  only  nominated  execqtor,  a  right  to  all  the  perfonal 
eftate  in  oppofition  to  thofe  perfons  who  are  intitled  to  thofe 
fums  by  the  will.  Therefore  I  have  no  difficulty  in  holdings 
that  the  perfonal  eftate,  not  particularly  given  to  any  one,  but 
merely  attached  to  the  perfon  of  the  executor,  ftiall  be  liable 
ilithefirft  place.  The  cofts  muft  come  out  of  the  fund,  and 
the  refidue,'  iifter  paying  the  cofts  and  the  feveral  fums  of  50I. 
muft  he  pai^  over  .to  the  nephew  J,  Gray.'' 

(i)  G.  devifed  all  his  manors,  &cq.  and  all  his  real  eftate 
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{s)  Brutnmel  o^.  Prothero,  3  Vef.  Jun.  CC.  iir. 
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unto  Thomas  Protbtro  and  his  heirs  in  tnift«^  in  the  firft  pUos 
to  pay  all  his  juft  debts,  and  then  in  truft  that  his  mother  Mary 
Af'tfamara^  mould  after  his  deceafe  receive   out  'of  his  (aid 
manors,  &c«  an  annuity  or  rent  charge  of  120I.  and  that  his 
four  (ifters  of  the  half  blood  then  livings  and  their  aiSgns^ 
ihould,  from  and  immediately  after  the  deceafe  of  the  (urviwor 
of  him  and  his  mother,  during  their  reipedltve  natural  lives, 
receive  out  of  the  (aid  manors^  ice,  an  annuity  or  rent  charge 
of  200I.  in  equal  (hares  and  proportions,  with  power  to  bis 
mother  and  (ifters  to  enter  and  diftrain,  and  take  the  rents,  &Cj 
And  as  to  the  (aid  manors,  &c.  from  and  immediately  after  his 
deceafe,  charged  and  chargeable  with  the  payment  of  the  faid 
annuities  or  rent  charges  of  120K  and  aool,  as  aforefaid,  and 
fubjet^  thereto,  and  to  the  means  and  remedies  thereinbefore 
provided  ibr  the  f^ecovery  thereof,  to  the  ufe  of  his  brother 
Edward  BJewitt  and  his  iflfue  in  ttr'iSt  fettlement  3  remaindei- 
to  the  ufe  of  his  half  brothers  John  and  Michael  Mf-Namara^ 
and  their  iiTue  fucceffively  in  the  (ame  manner ;  remainder  to 
the  ufe  of  his  faid  fifters  and  their  heirs,  as  tenants  in  common; 
and  he  directed  his  faid  brothers  of  the  half  blood  and  their  KTue, 
^  when  in  poiTeifion,  to  Cake  the  name  of  BltwitU     Laftly,  he 
'  gave  and  bequeathed  unto  his  brother  Edward  Blewitt  ail  his 
monies,  goods,  chattels,  rights,   credits,    perfonal  eftate  and 
effe&s,  whatfoever  and  whercfoever ;  and  he  appointed  his  faid 
brother  fole  executor.    The  queftion  was,  whether  the  real  or 
perfonal  eftate  ihould  be  firft  applied  in  difcharge  of  the  debcs, 
the  executor  and  refiduary  leeatee  claiming  the  perfonal  exempt 
from  them.     And  by  the  Mifter  of  the  Rolls ^  <*  My  determi- 
nation in  this  cafe  is  dtredly  the  reverfe  of  the  laft.  Burton  v.' 
Knowlton  (/),  for  I  am  clearly  of  opinion,  it  is  not  fufficient 
to  exempt  the  perfonal  eftate  from  the  debts.     I  have  looked 
very  attentively  at  the  will,  that  the  party  (hould  not  think  i£ 
a  hard  determination,  becaufe  different  from  t^ie  laft.     There 
is  a  very  wide  difference  between  the  two  cafes.    This  is 
ftripped  of  every  circumlhince  except  that  of  a  devife  to  a  truftee 
for  payment  of  debtS9  and  a  general  bequeft  of  the  perfonal 
eftate  to  the  executor.     There  is  no  one  cafe  (ince  French  v. 
Chichejlery  I  Bro.  Pari.  Ca.  192,  the  firft  upon  the  fubjed, 
in  which  fuch  words  as  thefe  have  been  alone  fufficient  to  ex- 
empt the  perfonal  eftate.    It  has  been  over  and  over  again  de- 
cided, that  fuch  words  are  not  fuiEcient  to  raife  fuch  a  demoa* 
ftration,  as  Lord  Thurlow  (ays  is  nece(rary  (tf ).^' 

(x)  By  indentures  of  leafe  and  releafe,  datedf  in  OSfober^  i?^?^ 
feveral  real   eftates  in  the  county  of  Denbigh^  of  which  JS. 

(/)  Infra.    («)  Ancaftf r  v.  Ma/er,  fupri.    (*)  Tait  ^.  Lord  Nortlw 
wkk,  4Vcf.  Jun,  CC.  Si6, 
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Aftddletoh  was  feifed  in  fee,  and  other  eftates  in  the  fame  county^ 
which  Hvere  in  fettl^nent,  were  conveyed  to  truftees  for  the 
payment  of  debts,  and  fubjedl  thereto  to  the  ufe  of  R,  MtddUton 
for  life,  remainder  to  trunees  to  preferve,  &€•  remainder,  fub- 
je£);  to  a  term  for  fecuring  a  jointure  and^portions^  to  the  joint 
appointment  of  i{.  MiddUton  and  hisfon,  and  in  default  thereof 
%o  the  appointmentof  the  fon,  if  the  furvivor,  and  for  want  of 
appointment  to  the  fon  in  tail  male,  with  remainders  oven 
iZ.  Middleton  the  (on,  having  furvived  his  father,  and  no  joint 
appointment  having  been  executed ;  by  his  will,  reciting  hist 
power  of  appointment,  and  that  he  had  borrowed  feveral  fums 
of  money  upon  his  bond  and  otherwife,  and  that  he  was  alfo 
indebted  to  various  perfons  by  fimple  contract,  and  that  he  had 
fince  the  conveyance  of  Oclober,  1787,  purchafed  eftates  in 
Dinhighy  and  had  taken  up  money  upon  mortgage  or  otherwife, 
for  payment  of  the  pqrchafe  moneys  and  alfo  reciting  that  he 
was  defirdus  of  making  provifion  as  well  for  the  payment  of 
the  money  borrowed  for  the  purchafe  of  the  faid  eftates,  and  all 
intereft  and  arrears  of  intereft,  as  of  all  fuch  other  debts  as  he 
Ihould  owe  at  his  death,  not  alre;(dy  provided  for  by  the  faid 
indentures,  and  alfo  to  fettle  the  faid  purchafed  eftates  to  the 
fame  ufes  as  the  lands  comprifed  in  the  conveyance  of  O£fober^ 
1787,  he  devifed  ail  the  manors,  &c.  fo  purchafed,  or  agreed 
to  be  purchafed,  to  the  ufe  of  Lord  Kenyon^  Lord  Nortbwicky  Sir 
ff^^  P.  and  fF.  L.  upon  the  like  trufts,  &c*  and  fubjed  to  the 
like  powers,  &c.  as  the  eftates  comprifed  in  the  ikid  conveys 
ance,  did  thereby,  or  by  his  will  and  the  directions,  &c.  therein 
after  contained,  fiiould  ftand  limited  or  appointed  ;  and  fn  pur- 
iiiance  of  his  faid  power  he  appointed  that  the  eftates  thereby 
conveyed  to  the  truftees  or  fuch  parts  thereof  as  ftiould  not 
be  fold  under  the  indentures,  and  the  equity  of  redemption  of 
fuch  parts  as  fhould  then  or  thereafter  be  mortgaged,  ("fubjedt 
to  the  trufts  of  theiaid  indentures  for  payment  of  the  debts,  &c} 
ihould,  together  with  the  premifes  purchafed  by  the  teftator 

.  and  devifed  by  him,  continue  to  the  uie  of,  and  be  veftied  in- 
the  truftees  in  truft,  by  fale,  mortgage,  or  otherwife,  to  raife 
a  fuBicient  fum  of  money  to  pay  the  feveral  fums  of  money  bor« 
rowed  or  advanced  by  Sir  fF.  P,  a&  therein  mentioned,  and  all 
iiich  other  debts  as  the  teftator  fbould  owe  at  his  death,  with 
the  intereft  thereof,  and  out  of  the  rents  to  pay  the  intereft  of 
fuch  films  of. money  as  ftiould  be  borrowed,  and  retain  fo  muck 

-  of  the  clear  refidue  of  the  rents  in  their  difcretion,  to  be  ap* 
plied  in  rediicing  the  principal  of  the  debts.  And  he  declared 
^d  appointe(],  that  after  payment  of  the  faid  feveral  debts,  as 
alfo  of  fuch  fums  of  money  as  fhould  be  fo  borrowed  and  the 
intereft,  ^nd   the  cofts  of  epcecuting  ,the  trufts,  the  truftees 

'fhould  convey  all,  or  fuch  parts  ofthe  faid  eftates  as  ftiould  not 
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have  been  foM^  and  the.  equity  of  redemption  of  fuch  parts 
ihould  have  been  mortgaged  to  and  upon  the  ufes  and  tfuits  bjr 
the  (aid  ihdentures  declared  and  limited  of  the  eilates  comprtfiea 
therein  after  payment  of  the  debts,  &€•  thereby  dire^ed-  to  be 
paid  .thereout.     And  after  giving  each  of  Jiis  truftees  a  legacy 
of  lool.  he  gave  the  refidue  of  his  perfonal  eftate  to  his  fiftera 
C  M.  and  M,  M.  equally,  and  appointed  Lord  Norfhwi€k9aA 
Sir./i^.  P«  executors:  queftioOi  whether  the   perfonal  ieftate 
was  exempt  from  the  payment  of  debts  in  favour  of  the  fitters 
the  refiduary  legatees?  And  Lord  Loughborough y,C*  ^l  clii 
not  think  there  had  been  any  cafe.fo  near  the  argument  conu 
tended  for  by  the  two  fillers   as  Burton  v.  K»Gwlt9n  (y).-    JBoc 
I  cqnfefs  I  had  held  a  firm  opinion,  that  the  do<Clrine  is  exadly 
as  it  was  laid  down  in  the  Duke  of  Ancajierv.  Maytr(%\i 
I  take  the  rule  at  prefent  to  be,  that  the  perfonal  eftate  isth^ 
natural  fund;  that  agaipft  the  charges  naturally  thrown. upon 
^he  perfonal  eftate,  you  may  ihew  a.  diftin£t  exemption:  or 
from  the  Whole  will  you  may  colled,  that  there  is  an  intentioa 
exprefled  in  the  will  (I  do  not  mean  in  totidem  verbis)  that  die 
perfonal  eftate  (hall  be  exenipt.     Then  rcbarging  the  real  eftate 
ever  fo  anxioufly  for  payment  of  debts,  will  not  of  itfelf  be  fuf^ 
ficient  to  exempt  the  perfonal  eftate.     I  fet  the  wiiole  dofibrine 
afloat,  if  the  argument  for  the  two  Afters  upon  this  will  is 
allowed  to  prevail,  for  it  only  qomes  to  this.     There  .are  twa 
circumftances  ;*  one,  that  there  is  a  gift  of  the  reiidue  of  the  per« 
fonal  eftate:  another,  that  there  isa  veryanxious  chargeof  debts 
upon  the  real  eftate;  beyond  that  I  have  no  ground  to  AztiA 
upon.     All  the  reft  of  the  circumftances  are  merely  conjedural, 
upon  a  fuppofed  intention ;  .and  it  ijs  afked,  what  could  the  tet* 
tator  mean  by  giving  thefe  fifters  his  perfonal  eftate,  if  they  get 
nothing  by  it.     All  I  iay  to  that  is,  that  a  man  giving  thetie&» 
due  of  his  perfonal  tftate,  does  not  in  general  mean  much,  it  U 
as  it  may  happen.'*     Decree  againft  the  exemption  of  the  per« 
fonal  eftate* 

(tf )  H.  by  his  will'  direi9:ed  that  all  his  juft  debts,  funeral  and 
teftameiitary  expences  ftxould  in  the  iirft  plajce  be  fully  paid  and 
fatisiied.  ne  then  gave  to  his  wife  all  his  houfehold  goods  and 
furniture  of  houfehold,  plate,  &c.  in,  upon,  and  about  his  two 
houfes  at  7.  and  R.  He  alfo  gave  her  all  fujch  fums  of  moneys 
benefit,  right,  and  intereft,  which  (hould  become  due  Mm 
the  amicable  fociety  for  perpetual  affurance  of  Serjeant's  Inn^ 
Hegay^  and  bequeathed  all  his  mei&jages,  lands,  &c.  and  ahR> 
kll  his  money  in  the  funds,  to  IVilliam.  Hartley  and  tiekrj 
HurUf  upon  truft,   out  of  the  rents  ^nd  profits  of  his  me& 

(>)  Se^  the  next  cafe,     (z)  Sufr^.    {a)  Hartleys  Hurle,  5  VfC 
Join.  CC.  SAO0  •        . 
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fiiagesy  lands,  &c.  and  the  dividends  of  his  money  in  the  funds^ 
to  pa^^bis  debts^' funeral  and  teftamentarjr  expences^  and  the 
feverai  legacies  or  fums  of  money  thereinafter  mentioned,  viz* 
to  bis  wife,  150I.  immediately  after  his  death;  to  Hefirf  HurUy 
xool.  for  the  trouble  he  mfght  have  in  the  execution  of  the 
trnfts  of  the  will.     The  teftator  then  gave  feveral  other  lega«^ 
cies  which  he  dtreded  to  bepaid  within  twelve  months  next 
after  his  death,  or  fooner,  at  the  difcretion  of  his  truftees.  He 
alfo  direfied  his  trufiees^  out  of  the  rents  and  profits  of  his 
mefliiageSy  lands,  &c.  and  the  dividends  of  his  money  in  the 
ftmds,  to  pay  an  annuity  of  3C0I.  to  his  wife  for  life,  and  the 
refidue  of  the  rents,  profits,   and  dividends^   into  the  proper 
hands  of  his  daughter,  Ann  Hartley^  until  his  grand-daughter^ 
jlntiy  fhould  attain  21,  or  be  married,  and  fo  (bon  as  ihe  at- 
tained that  age  or  was  married,  upon  truft,  out  ef  the  rents^ 
profits,    and  dividends  as  aforefaid,   to  pay  his  faid  grand* 
daughter  an  annuity  of  300L  for  life,  and  to  pay  the  furplus  of 
the  rents,  profits,  and  dividends,  into  the  hands  of  his  daughter 
for  life;  and  after  her  death  he  gave  and  bequeathed  his  faid 
'mefluages,  lands,  and  money' in  the  funds,  and  the  dividends 
/  and  proceeds  then  due  from  the  fame,  and  all  his  eftate  and 
intereft  therein,  unto  and  to  the  ufe  of  his  grand-daughter  ab- 
folutely,  provided  that  if  (he  ihould  not  at  the  death  of  his 
daughter  have  attained  21,  or  be  married,  his  truftees  fbould 
continue  to  receive  the  rents,  profits,  and  dividends,  for  her 
ufe  and  benefit,  until  (he  attained  that  age  6v  married.     The 
teftator,  after  declaring  that  his  leafehold  eftates  fhould  not  be 
fold,  gave  tlie  refidue  of  his  real  and  perfonal  eftate  unto  his 
daughter   abfolutely,    and    appointed    fVilUam    Hartley^    his 
daughter    Jnn   Hartley^  and  Henry  Hurle^  executors.     The 
queftion  was,  whether  the  daughter  and  refiduary  legatee  was 
intttled  to  the  perfonal  eftatfr exonerated  from  the  debts?  And 
the  Mafter  of  the  Rolls  gave  the  following  judgement ; — *'  The 
only  queftion  that  remains  in  this  caufe,  is,  whether  the  perfonal 
bflate  given  to  the  daughter  of  the  teftator  is  exempted  from 
the  payment  of  his  debts.    The  elFefl:  of  the  will  is,  that, 
after  a  general  diredion  that  the  debts  and  funeral  and  tefta^ 
mentary  expences  fliall  be  paid,  which  I  confider  as  a  dire£lioh 
to  his  executors  to  pay  them,  the  perfons  who  take  the  per- 
fonal eftate,  and  which  operates  as  a  truft  upon  them  to  pay 
tix>(e  debts,  he  gives  certain  parts  of  his  perfonal  eftate  to  his 
wife.    He  then  creates  a  fund,  which  he  vefts  in  two  truftees, 
who  are  two  of  his  executors  for  the  purpofe  of  doing  what 
he  had  in  the  outfet  directed  to  be  done,  to  pay  his  debts  and 
funeral  and  teftamentary  expences,  and  not  only  thofe  but  like- 
wife  his  legacies.     The  legacies  therefore  are  without  all 
doubt  charged  only  on  this  fund.    The  fun4  thus  created  con- 
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iifted  of  the  teftator's  real  eftate  and  a  paxt  of  bis  perfonal 
eftate.  After  creating  this  fund  he  gives  the  annual  produce 
of  it,  fubje<St  to  the  debts,  legacies  and  ^annuities,  to  his 
daughter,  as  I  conceive,  to  her  fole  and  feparate  ufe.  The 
direction  is  to  pay  into  h^r  proper  hands.  After  herdegeafe,  the 
tiuft  is  declared  for  his  ^rand-daughter  at  21,  or  marriage^ 
and  then  follows  the  refiduary  claufe.  It  was  contended  thac 
this  is  a  fpecific  gift  of  the  perfonal  eftate  undifpofed  of,  to  his 
daughter  exempt  from  the  payment  of  his  debts.  Whatever 
might  have  been  my  opinion  upon  this  cafe  before  the  cafe  of 
Tait  V.  Lord  Northwick^^  Vef.  Jun.  8l6  (^),  1  muft  now  be 
extremely  cautious  before  I  proceed  to  decide  upon  this  point 
beyond  the  cafe  of  Burton  v.  Knowlton  j  for  it  is  extremely 
clear,  4he  noble  Lord  who  decided  Tait  v.  Lord  Northwick^ 
intimated  a  ftrong  doubt  of  the  propriety  of  my  determination. 
I  have  had  occation,  and  have  taken  great  pains  to  conftder 
that  cafe  very  fully  fince  this  was  argued  laft  night,  and  I 
think  if  I  were  to  decide  it  again,  I  mould  ftill  be  of  the 
fame  opinion.  But  there  are  many  diftindlions  between  that 
cafe  and  this  :  Firft,  in  that  the  will  does  not  fet  out  with  any 
dirt£lion  for  the  payment  of  the  debts.  The  teftatrix  begins 
with  a  devife  to  truftees  in  truft  to  pay  all  the  debts  and  funeral 
expences,  and  after  having  fo  done  and  having  difpofed  of  the 
furplus  of  tbat  fund,  and  of  part  of  her  perfonal  eftate,  flie 
gives  to  her  executor,  but  not  in  truft  for  himfelf,  but  for 
fuch  ufes  as  (he  (hould  appoint  the  refidue  of  her  perfonal 
eftate  not  before  fpecifically  difpofed  of,  and  far  default  of 
Appointment,  to  him  for  his  own  ufe  and  benefit*  The  reli* 
duary  claufe  in  this  will  is  not  a  fpecific  gift. at  all,  except 
with  reference  to  what  is  before  given.  It  is  not  merejy  per- 
fonal eftate,  but  the  reft  and  refidue  of  his  real  and  perfonal 
eftate  not  otherwife  given;  whereas  he  had  given  all  his  real 
eftate  before  in  truft  for  the  payment  of  his  debts  ;  and  I  muft 
admit  his  funeral  and  teftamentary  expences  are  included.  It 
is  impoi&ble  to  fuppofe  it  any  thing  more  than  a  gift  of  what 
was  not  before  given ;  not  as  a  fpecific  bequeft,  but  of  what 
might  have  been  omitted  >  not  to  the  feparate  ufe  of  his  daughter^ 
but  to  her  generally  \  not  to  be  paid  into  her  proper  hands.  So 
it  appears  to  be,  that  after  a  general  direction  for  the  payment 
of  his  deibts  and  funeral  and  teftamentary  expences,  he  gives 
all  his  real  eftates  and  a  confiderable  part  of  his  perfonal  eftate, 
his  money  in  the  funds,  to  truftees,  for  the  payment  of  his 
debts,  Jcc.  and  thien  makes  this  general  refiduary  difpofition* 
However  I  may  be  more  liberal  than  others  in  conftruing  a 
will  in  favour  of  the  leig^stee  of  the  perlonal  eftate^  and  nine 

.    {hi  Sufri.  ..  ,     ,.  ,    ,   - 
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^itncsin  ten  I  reklW  believe  upon  fuch  gifts,  the  court'  by  its 
rules  has  violated  the  intention,  yet  whatever  may  be  my  owrt 
idea  upon  it,  I  will  not  Tet  that  up  againfl  the  rules  that  havd . 
teen  laid  down  by  great  men ;  and  from  all  the  cafes,  the 
l)uke  of  Ancafter  v.  Mayer  (c),  and  all  the  others,  I  find  that 
linlefs  there  is  a  neccffary  Imp  11  cation,  the  perfonal  eftate  (hall 
hot  be  exempt.  I  have  before  had  occafion  to  comment  upon 
'the  fort  of  implication.  It  cannot  be  an  irrefiftiWe  inferencei 
but  that  inference  which  leaves  no  doubt  upon  the  mind  of  th^ 
^erfon  to  decide.  But,  I  find  no  cafa,  as  has  been  fairly  ad- 
jnitted,  in  which  the  teftaCor  after  beginning  w'ith  a'direifiion 
for  the  payment  of  the  debts  and  funeral  expences,  which  na- 
turally f^ll  ijponthe'perfonal  eftate,  and  are  to  be  paid  by  th 6 
txecutors,  has  created  a  fund  for  his  debts  and  funeral  exi 
fences,  and  then  given  the  refidue  by  fuch  words,  (for  it  Ls  not 

f';iveii  to  the  feparate  ufe  of  bis  daughter^  and  it  has  been  held 
hat  he  meant  that  truft  fund  as  any  thing  more  than  auxiliary, 
if  the  perfonal  eftate  Ihould  be  deticient;  and  with  that  'impref- 
fion  I  am  not  at  liberty   to  decide   in  favour  of  the  residuary 
legatee,  as  to  the  exemption  of  the  fubjcifl  of  thai  refiduary 
which  I  confider  as  only  general  words  thrown  in, 
lout  any  definite  intention.     Therefore  with  fomc 
but  bound  down  by  the  authorities,  Idecide,  thit 
fufHcijent  in  this  refiduary  difpofition  to  exempt  it 
rment  of  the  debts." 

r  his  will  after  the  ufual  introduction,  as  to  being 

ind,  &c.  appointed  his  wife,  Ann-,  guardian  to  h|;E 

:r,  an  infant  iabout  four  months  old,  and  confirnied^ 

lit  inade  upon  their  marriage  in  all  refpe£ts.     The 

roceeded  thus  :  "  But  fliould  I  die  foon,  in  which 

lay  beJong  minority  of  my  daughter,  and  to  obVi- 

iculty  that  may  arife  in  my  a^airs  upon  that  ac« 

'6  aiid  devife  to  my   worthy  friends  and  truftees, 

F.W.  all  arid  fingular   my   manors,    melluagfes, 

i,    arid  hereditamehts,  within  the  faid  county  of 

re  not  included  in  nxy  faid  fcttlement,  or  h^Ve  not 

fince  been  purchafed  by  me,  arid  the  equity  of  redemption   of 

''and  in  the  fame  refpeitively  ;  to  hold  to  the  ufe  and  behoof  6f 

'them,  'their  heirs  and  affigns  in  truft,   neverthelefs  to'feil  and 

'abfolutely  diipofe  of  the  fame,  or  fuch  part  and  parts  thereof, 

'aa  they  (hall  judge  moft  convenient  to  part  with,  (with  pOWft 

'inth'e  mean  trnjo  to  pay  ofF  the  mortgage  now  aiFciting   tfifc 

'fa'rtie  ;  and.  for  [hat  purpofe  to  take   up  money,  and 'confine  dr 

V(f(trai'nT4gh  new    riiortgage  to  fuch  parts  "f    the  premife*i 

"which  art' not' intended  to  be  difpoiedof,  and  Ahkh' Will  t^e 

it)  SufA-    id)  Bryagw'ii.iiiillips,  6Tef.  Jun.CC.  s«7- 
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y^ry  ample  to  anfwer  both  purpofes]  and  by  and  vitith  tb^ 
money  ari$ng  thereby,  in  the  firft  place  to  pay  pfF  aq4  4^-* 
charge  all  my  juft  debts  (except  the  faid  mprt^^ge  of  my  f^d 
eftate,  and  a  charge  of  4000!.  to  my  t\|ro  fifters^   Jnn  ^n^ 
C4tb€rine  I  which  bj  my  faid  fettlement  are  prpvided  for^  and 
direded  to  be  paid  out  of  another  fund :)  and  in  the, next  place 
to  raifc  and  p^y  tp  my  half-fifter,  Elizabeth  Cr/tghton  Brydge§y 
nowjiving  with  my  father  at  MadUy^  tKe  fum  of  .loooi.  to 
carry  lawful  intereft  from  the  day  of  the  death  of  my  fajd 
father,  unlefs  I  fhall  in  my  life-time,  »nd  which  I  fully  intend 
doings  malce  as  large  and  ample  a  provifion  for  her  in  foix^ 
other  way  i  and  in  the  laft  place  to  raife  and  pay  to  my  fa^l 
dear  wife,  the  fum  of  4000L  f^r  her  own  ufe  and  benefit  i  an^ 
th^  reft  and  refidue  of  my   faid  unfe^ttled  eft<it;e$»  as  alfp  ajl 
other  my  manors,  meiTuages^  lands,  tithes,  arid  hereditameB(s 
whatfoever,  both  freehold,    leafehold,   and  copyhold,,  whioji 
were  fo  fettled  upon  my. marriage,  in  cafe  I  fhall  die  wi'thcf^t 
iflue  male,  either  born  in  my  life-tia\e  or  aCter  my  deceafe^Tl 
give,  devife,  and  bequeath  to  my  faid  dear  wife,  for  the  term 
of  her  nat^iral  life;  and.  from  ^nd  immediately  after  her  4f« 
ceafe,  to  the  ufe  of  my  faid  dear  daughter  AnUy  and  the  iheij^s 
of  her  body  lawfully  to  be  begotten  ;  and  in  defi^ult.of  fuoh 
iffue,  to  the  ufe  of  my  faid  two  fifters,  Ann  and  Cqtherij^e^  ^^nd 
their  refpe<5live  heir^,  ^sca^-parcjeners, and  r\ot:as joint  t.enants.'' 
The  teftator  then  diredled,  that  if  be  died  withput  riflfue  m^le, 
and  his  daughter  (hould  fucceed  to  his  eftates^  any  hufband  £h^ 
.might  marry,  ihould  take  the  furname  of  Brydgesj  and  tranf- 
mit  th^  iame  to  his  pofterity,  being  the  iflue  ov  descendants  of 
his  daughter ;   and  he  theii  proceeded  as  follows : — ^^  And  .1 
4arther  dtre.(£k  that  all  the  plate,  linen,  &c.  zt  Tiiertoft  afore-* 
•faid,  ih^ll  remain  there  as  an/1  in  th^  nature  of  heir-looms  for 
rthe  ufe.  of  my  faid  daughter,,  or  fuch  other  perfon  and  perfons 
who  may  take  or  inherit  my  faid  eftates,  ^nder  ;ind.  by  virtue 
:Pf  the  j^id  fettle(nent,   this  my  will,   or  jsithc^  of  them*    J 
.give  and  continue  to  my  faid  £ither  for  his  life,  the  pofleffion 
of  the  houfe  he  now  inhabits  at  Madley  aforefald,  and  of  the 
.feveral  lands  thereto  .belonging  and  now  in  his  poiTeffion,  to- 
gether with  the  aooi^ity  pr  allowance  of  8q1.  a  yejar,  which,! 
Jxave  hitherto  jnade  him,  which  I  defire  he  may  enjoy*,  and 
.have  the  fame  paiil  him  regularly  as  ufual, /Itiriag  his  life:; 
4imi  which  I  hereby  chprge  ^ipon  all  and^  every  {»rt  of  my  faid 
juafettled  eftates."    The  teftator  after  giving  legacies  to  his 
,iervant$,  and  !.ipol.  to  each  of  his  truftees  for  their  trouble, 
.concluded  .thu5r-*".All  which  faid  Jaft  .mentioned  legacijes  J 
triefire  /nay.  bp,  paid  osat  of  my  pqrfooal  eftate  (except  that  pact 
given  as  aforefaid  for  heir-looms  ;)  and  all  the  reft  and  refidue 
of  my  faid  .perfoQal  eft^te^(except  as.afocel^)  J,gtve  and  be« 
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queatb  to  my  faid  dear  wife,  whom  together  with  my  faid 
truftees,  I  appoint  executors  of  this  my  wiil.'^  The  queftion 
was,  whether  the  widow  was  intitled  to  the  perfonal  eftate 
exempt  from  the  debts  ?  And  by  the  Mafter  of  the  Rvlls^ 
**  There  is  certainly  room  for  conjefturc,  that  this  teftatou 
did  mean  to  throw  the  whole  of  the  debts  upon  his  real  eftate. 
But  it  is  only  a  probable  conjedure  ;  there  is  no  certainty,  no 
clear  unaoibigudus  intention  to  be  colle£ted  from  the  whole 
will,  that  he  meant  that ;  and  there  is  no  diftin<Sl  difi^rence 
between  this  cafe  and  Tait  v.  hord- Nortbwick  (e),i'  Very 
fmall  difFereftces  may  be  pointed  out,  but  fuch  as  would  form 
no  guide  for  other  cafes,  and  leading  to  puzzle  and  confufe 
rather  than  to  give  affiftance  to  thofe  who  may  be  called  upon 
to  acvife,  as  to  the  conftru£lion  or  frame  of  wills.  There  is 
in  this  as  in  many  cafes,  a  very  diftin£^  provifion  for  the  pay- 
ment of  all  the  teftator*s  debts  by  the  fale  of  real  eftates. 
^here  is  no  provifion  for  the  payment  of  the  funeral  ex- 
pences.  I  think  the  omiffion  of  that  has  had  full  as  much 
weight  in  fome  of  the  late  cafes  as  is  due  to  it.  Perhaps  it  is 
true  as  has  been  ftated  from  Lord  Hardwickey  that  it  is  more 
a  phrafe  of  form  than  indicating  a  fettled  intention,  and  that 
either  the  infertion  or  omiffion  of  it  means  little  {f).  But  it 
is  argued,  that  wherever  the  perfonal  eftate  is  taken  to  be  ex- 
empted, either  the  whole  perfonal  eftate,  or  the  refidue  after 
charges,  it  is  taken  as  a  fpecific  legacy ;  and  if  it  is  once 
broken  in  upon,  how  is  it  liable  to  one  charge  and  not  to 
another.  You  oppofe  the  conftrudion,  that  it  is  fubjeft  only 
to  particular  legacies,  by  fliewii^  there  is  fomething  elfe  that 
muft  come  out  of  it.  In  that  way  the  argument  is  applied 
from  the  omiffion  to  provide  for  funeral  expences ;  and- that  is 
the  only  way  in  which  it  has  application ;  for  I  do  not  think 
there  is  much  inference  from  it  as  to  the  intention.  This 
teftator  thett  proceeds  to  give  particular  legacies  out  of  the 
real  eftate  \  and  it  is  faid  it  is  clear,  thofe  legacies  muft  con>e 
out  of  that  and  no  other  fund.  True,  for  they  have  no  ex- 
iftence  but  by  the  wiU„  and  muft  come  out  of  the  fund  the 
teftator  points  out.  But  the  debts  have  a  feparate  and  inde^^' 
pendent  exiftence.  He  then  difpofes  of  Tome  part  of  his  per*- 
ibnal  eftate  as  heir-looms,  and  gives  certain  legacies  diref^ed 
to  be  paid  out  of  the  perfonal  eftate.  It  is  faid,  that  ftiews 
the  debts  are  to  be  paid  out  of  the  -real  eftate.  That  inten- 
sion appears  with  up  degree  of  certainty.  He  might  have 
meant  only  to  diftinguiOi  thofe  legacies  from  the  other  legacies^ 
to  be  paid  out  of  the  real  eftate.  No  clear  intention  appears 
to  Qiake  a  diftin^^tion  between  debts  and  legacies,  and  that  the 
*•  .  ■,  .    - 

^  J/)^^i/^ra,    (/>  Walker  v.  Jackfon,  in/ri.  .        . 
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latter  only  {hall  come  out  of  the  perfonal  eftate.  -  It  is  f%\d^ 
the  words  *  except  as  aforcfaid,*   refer  to  thofe  few  legacies 
immediately  before  given.      Th^t  is  clear  mifconftrudtion  » * 
they  refer  to  what  is  immediately  before  mentioned,  viz.  what* 
is  excepted  for  Jieir-looms.     In  Tait  v.  Lord  Northwick  (^), 
there  was  more  room  for  arguing  that  the  refiduary  claufe  had 
reference  to  the  two  legacies  immediately  before  given ;  but. 
it  was  held  to  mean  the  general  refidue ;  that  it  muft  be  taken 
as  Aich,  and  muft  be  fubjecSl  to  every  thing  naturally  a  charge* 
upon  the  fund  of  which  it  is  the  refidue,  though  the  teftator! 
does  not  diftin£tly  enumerate  everything  payable  out  of  it., 
The  refiduary  legatee  cannot  take  the  fund  except  after  dif« 
charging  every  thing  payable  out  of  it.     Upon  the  whole  of 
this  will  there  is  no  indication  plain  of  an  intention  to  exone«.' 
fare  the  perfonal  eftate  from  the  omifHon  to  provide  for  the ' 
funeral   expences.     I   rather  conjeflure   that   the  teftator  did' 
intend  that  the  real  e&ate  he  had  let  apart  ilipuld  be  devoted  to 
the  payment  of  his  debts.  \  I  could  not  be  certain  that  I  mTght 
not  be  miftaken  even   in  privately  fuppofing  that ;  but  there  is 
no  ground   upon  which  I  can  judicially  collect  a  fettled  inten«^ 
tion.     The  trutlees  and  executors  are  hot  in  this  cafe  wholly 
tyit  fame  perfons.     Where  they  were  the  fame,  that  has  been' 
ufed  as  an.  argument  againft  the  exoneration  ;  In 'this  will  two 
of  the  exebutors  are  truftees,  but  then  the  wife  is  added.'*' 

It  appears  as,  well  from  the  cafes  laft  flared  as^  thofe  men- 
tioned below,  that  teftators  havj*  the  power  as  againft  their 
reprefentatives  of  depriving  the  real  eftate  pf  this  equity  of* 
privilege,  by  fhewing  an  intention  that  it  fliQiild  be  primarify 
liabfe  to  the  payment  of  debts'  and  legacies.  *  This  interftion^ 
iiowever  muft  appear,  either'  by  exprefs  declaration  in  writings 
or  by  a  plain  and  necejfary  implication ;  as  for  inftancc,  wheii' 
the  perfonal  fund  is  given  \A  the  form  of  a  fpecipc  legacy. "  111' 
order  to  illuftrate  this —  :>     -^ 

'  (A)  A.  deviled  lands  tb  truftees  to  be  fold  for  paythent  of 
debts  and  legacies,  and  bequeathed  the  refidue  of  his  perfonal  ' 
eftate  to  his  wife.  He  alfo  gave  her  600I.  out  of  the  money] 
to  be  raifed'by  fale  of  the  truft-eftate,  and  apnointed  her  ex* 
ecutrix.  .Upon  a  fuit  inftitiitcd  by  the  teftator's  heir,  to  have 
the  perfofial' eftate  firft  applied  in  payment  of  the  debts  anJ 
legacies  in  exoneration  of  the  real.  Lord  Harcourt\  C.  faid, 
that  in  this  cafe  there  was  not  only  a  difpofition  of  the  refidue 
cA  A,^^  perfonal  eftate  to  his  executrix,  but  an  additional  gift  of 
600I.  to  her  out  of  the  real  property,  fo  that  the  teflator  did 
not  think  the  refidue  of  his  perfohal  eftate  fufficient  f6r  herf, 

{S)  Suprl     (b)  Waife  -n;,  Whitfield,  %  Vin.  Abr.  *«  DeviTc**  437;' 

pi.  19...:  ''i  .-    »  '. :  ••••  •     -■    "  \-'-  -'      *  •:^-.- 

T   2 


''t\i  0/ charging  Lggaeies  [oiap.  Vl. 

That  the  further  bsqueft  of  the  660I.  afforded  t\tt /rangtft 
frifumftian  imaginable  of  the  tcftatof's  intention,  that  his  witic 
ihouM  hive  the  whole  of  his  refiduary  perfonal  eftate.  His 
Lordlhip  therefore  difmilTed  the  bill. 

(*■)  B.  deviftd  as  follows ;  "  I  will  that  all  my  eftate  in  the 
coMnty  of  Lincoln^oT  a  fufficicnt  part  thereof,  be  foldasfoon 
ai  my  executrixes  conveniently  can,   for  the  payment  of  my 
lawful  debts  and  the  legacies  hereafter  mentioned,  and  the  ex- 
pence  of  my  funeral,'  which  I  leave  to  their  dilirretion  :  I  give 
to  £.  MarjhaU  one  ahnuity  or  yearly  rent  charge  of  200I.  to 
II  my  eftate  not  hereafter  otherwife  engaged- 
^j'rfolif  to  be  paid  her  half  yearly  *'     He.then 
ific   legacies    and    a    miniature   piflure,  and 
whma  MarJhaU,  and  proceeded  thus. — Laftly,' 
ve  ihentionpd  Emma  Marjhall  and   Dorothy 
■cutrixes  of  this  my   will,   written   with  my 
:h' of  December,  ii+o."     In  1741,  thctefta-. 
ords   to'his  will,'  "  and  I  giVe  and  devife  to 
rfiSial  eftate  not    herein  befo're-dc'vifed,"  anJ 
iver  again  in  the  prefehce   ofthre'c  wvtneffes,[ 
lear^d  under  Jt.     Tlie  principal  tjiiellion.was^ 
blial  eftate  ought  in  favour  of  the  Jieir  at  law 
expiieration,  of'the.rtal  eflate  ?   And'  LoriJ^ 
cellor'"  the  perf^inal  eftate  is  to  be  applied  for 
:bts  ii^  the  firh  place,  this  is  the  general  rule, 
I  that'a  tellator  cannot  as  agaihft  his  craditors 
al  eftate  y  but  againft  his  heir  at  law,  or   th^ 
eflits,  he  may  Tubfticute  the  real  in  the  room 
ate,  and  charge  tlie  debts  upon  (mother  fund, 
s'.nature ^primarily  liable.     There  afe.fcyeral 
giving  rtal  eflau^-ftMt^  to  debts.      A  tcfta- 
1  de'vife  of  the  real  eftate  for  a  term  of  years 
b>.pa/  (he  ^ebtSjOf,  be  may  do  it  .t^^y^^ay  of  fAar^?, 'and  let  it 
tie'fc^hd  utidn  to'e  heir  31  law  :..  or 'hi;,  may  dp  it  hy  iiirf£}!on  onlr 
wutiou'r deviling  jt  over  ;,  but  [et  him'do  it  by^either  pf  theft 
tKfee  wa.ys,  of  which  doing  jt  by  way  of  cliarge  is  much  the 
fiVongeft)  Vet  neither  of  them  (hew.tTie  reareffate  is  to  be  pri- 
marily ap^nc|d.  ,For.if  a  man  devife  real  eftaiehy  way  of  truft,. 
either  io  be  fold  foi;  a  term  of  years;  or  the  inheritance  to  be 
fcld,  If  he   has  doji^   nothing  to  exempt    the    perfonal    eftate, 
it'fliaflbe  primarily  liable.    ,Xhe  general  rule  of  cKis  court, 
tliougjl . ^delLv'erfiJ  'fometiihes    in  one    form,  and"  fomeiitpes  iii, 
aiiotiher}  is'tihatthe  perfonai  eftate  Ihall  be  applied  linlefs  there 
tieVxpi^efs  words  or  a  plain  interttion  of  the  teftator  to  exempt 
his^perffWi  'CftjU*,  ffr.tq  |iv{f  fbe-,perfotnJ-^%W  ".{-".-^ff^ 
legacy,  for  he  may  do  this  as  well  as  give  the  hulk  of'his  Veal 

(i)  Walker  «.  /icilfon,  s  Atk.  6*4. 
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eftate  by  way  of  fpecific  legacy.  Therefore  in  the  prefewt  cafc| 
there  muft  be  a  manifeft  plain  intention  iff  this  will  to  exempt 
the  perfonal  eftate.  And  I  am  of  opinion  there  is  fuch  a  mani« 
/eft  plain  intention  to  give  the  perfonal  eftate  as  a  fpecific  legacy 
to  his  executrixes,  and  to  exempt  it  from  his  debts.  See  the 
^devife  of  bis  Lincoln/hire  eftate.  After  giving  fev'eral  fpecifi^ 
legacies,  he  fays,  lajilyt  I  appoint  the  above-mentioned  £,  Mar^ 
JhaUandD.  Beaupre  joint  executrixes  ofthismy^HL  If  the 
.teftacbr  had  refted  therc^  it  was  only  making  them  executrixes, 
^nd  the  p^rfoi^al  eftate  would  theo  have  been  applicable  to  ex* 
onerate  his  real.  But  the  teftator  fometime  after  adds  thefe 
words :  and  I  give  and  dev'tje  to  them  all  tny  perfonal  ejiate  nof 
herein  before  devifd^  and  in  a  formal  manner  re-executes  his 
'will,  and  this  I  ntitft  take  notice  of  as  it  muft  be  made  part  of 
the  probate.  This  is  an  extreme  ftrong  circumftance  to  (hew 
the  intention  of  the  teftator,  ancj  indeed  ir;ifurm6untable,  and 
a  much  ftronger  cafe  than  if  inferted  in  the  vvlll  when  firft 
cxecateij,  but  if  inferted  at  firff,  I  ftiouid  even  have  thought  it 
a  ftrong  cafe  of  exemption.  The  additional  words  upoii  the 
republiining  of  the  will,  do  not  mean  vvhat  the  teftator  had  b^* 
fore  fpccifically  devifed  out  of  the  perfonal  eftate.  Making  Ca 
provifion  out  o\  his  real  eftate  for  one  executrix  will  not  b^r 
her,  neither  will  xh^  fpecific  legacies  given  to  one  executrix  b^jr 


4>arts,     As  the  will  ftood  originally  the  executrixes  wbujd  have 
had  very  little  benefit  from  \Xy  and  therefore  upon  th^  re-execu- 
.tion  the  teftitor  threw  in  this  cl^iife  to  give  theoi  the  perfonal 
eftate  by  way  of  fpecific  legacy  ;  when  this  circumftance  is  con- 
fidered,  the  caies  already  adjudged  are  not  fo  ftrong  as  the 
.prefent.     Adams  v.    Meyriciy  Eq.  Ca.  Abr.  271.  at  the  Rolfs^ 
was  a  much  weaker  cafe ;  thofe  c^fes  where  reft  and  refidue  are 
given   by  will,  are  the  we^keft  of  all,  and  feveral  cafes  upto 
.thefe  >Yord^,  where  it  has  beeii  held  that  the  perfonal'  eftate  is 
not  exempted  from  paynient  of  debts  iii  the  fifft 'place.  .  It  is 
no  objcdiion  here  that  the  perfons  to  whom.  i,t  is  devi/ed  ape 
made  executrixes,  fur  a  teftator  may  give  an  exccutoj  the  per- 
fonal eftate  as  a  fpecific  legacy  .exempt  frob)  d^Ms,  -as  wpl'l  as 
.to  other  perfons.     Tjie  words  debts,   legaci.es^  aj?4  funeral ^^x- 
peaces,  are  only  words  of  ftile,  and  no  weight  to  be  laid  ,upqn 
.them.     Brfidyfh  v.   Lifliy  the  ^oth  of  Noveeiber,  J  732,  w^s 
.not   fo    ftrong  a$  this,  nor  Hall  v.    JSr^i^^r,  Gilbert  73.  npr 
'    Stapleton  v.  Colvile^  (/)  Trin.  T.  1736,  there  was  only  a  power 
giyen  which  fpe^s  moft  ftrongly  that  it  was*  intended  r  merely 
.in  aid  of  theperifonal  eftat^^    The  csifes  of  Bi^mfi^ld  v^n  H^indbam^ 

'  ■      -       (;)  Foi-rerf.  ixba; 
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Pre.  Chan.  10 1,  arvd  JVainwright  v»  Bendlowes^  z  Vern.  7x8. 
ijo  not  come  up  to  this,  but  are  much  weaker  than  the  prcfent. 
Upon  the  whole,  a  ftrongcr  circumftance  cannot  be  than  the 
republifliinjg  his  will,  and  an  alteration  from  what  it  was  be- 
fore i  ^nd  unlefs  it  is  conftrued  to  be  his  intention  to  exempt 
Ills  perfonai  eftate  in  favour  of  the  executrixes",  the  words  arc 
fruitlefs  and  vain,  and  do  no  more  in  their  favour  than  the  will, 
^3  it  originally  flood  would  have  done  before  j  therefore  thefe 
words  can  have  no  other  fignification  than  to  exempt  his  per- 
fonai eftate/'  Hfs  lordfhip  therefore  decreed  that  the  whole  or 
,a  fufficient  partof  the  real  eftate  fliould  be  fold  to  pay  the  tefta- 
'tors  debts. 

(I)  C.  devifed  all  her  freehold  copyhold  and  leafehold  lands, 
j5cc.  to  two  truftees  upon  truft  after  her  death,  with  all  con.- 
yenient  fpecd  to  fell^  and  with  the  money  arifing  from  the  fal9 
todifcharge  the  incumbrances  affefting  the  fame,  and  all  other 
debts,  and  her  funeral  expenceSj  and  to  inveft  the  furplus  in 
0ock,  and  apply  the  rents  of  fo  much  of  her  real  eftate  as  fliould 
not  be  fold,  and  the  clear  annual  income  of  the  money  arifing 
from  the  fale  after  payment  of  the  debts,  for  the  benent  of  her 
'friend  f.  iVelch  for  life,  and  after  his  death  to  convey,  apply, 
Jand  diipofe  of  all  fuch  parts  of  her  real  eftate,  and  the  prodticc 
thereof  not  fold  or  applied,  to  the  heirs  or  heir  at  Jaw  of  her 
coufin  JV.  CockelU  The  teftatrix  then  gave  feveral  articles  of 
perfonai  property  to  her  heir  at  law.  She  alfo  gave  legacies  to 
feveral  perfons,  and5bl.  to  each  of  her  truftees  abov^  a  reafon-r 
able  recompence  for  their'trouble,  which  flic  directed  them  to 
retain  but  of  the  tpuft^premifes.  Then  after  giving  feveral 
other  legacies  ftie  gave  200I.  to  be  paid  by  her  truftees  after  the 
(death  of  ]^.  Welch  to  whom  and  in  fuch  rnanneras-he  fhould 
appoint.  The  teftatrix  bequeathed  the  reft  and  refidue  of  her 
perfonai  eftate  and  eflPefts  not  before  fpeci'fically  difpofed  of  to 
J,  Welch^  upon  truft  \c\  pay  the  fame  in  manner  as  flie  fliould 
appoint,  and  in  default  thereof,  (he  gaye  the  reiidue  to  hiin 
for  his  own  ufe  and  benefit,  and  aj.  pointed  him  executor.— » 
The  teftatrix  having  made  no  appointment,  the  queftion  was, 
whether  th?  perfonai  eftate  f)ot  fpecifically  difpofed  of,  or  the 
real  eftate  (hoiild  be  firtt  applied  in  difcharging  the  debts  ?  And 
by  the  M^er  ^f  the  Jtolls  ♦*  this  is  one  of  thdfe  cafes  that 
c6mg  fo  often  before  the  court,  ^nd  which  h^ve  given  rife  to 
fuch  difference  of  opinion  upon  the  bench'  that  it  cannot  be 
Wondered  that  I  have  taken  fo  much  tii^f?  both  in  this  and  in 
)SrUfnmel  v.  Prothero  (l)J  the  next  ca^fc  that  ftands  for  judg». 

(k)  Burton  <v.  Knowlton,  3  Vef,  Jim.  CC,  107.  See  Lord  L^ugb^ 
^<)t**»^i&'»©bfepra<ioi)  upon  this  cafe  in  ^rV  v.  Lord  Nortbtuick;  ai4 
the  reply  of  the  Mafter  »f  the  Rolls  in  Hartley  v.  Hurle — both  cafes 
ftatcd /i//ra.     (/)  Sufri,  • 
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menty  and  upon  which  I  confefs  if  the  confideration  of  the  one^ 
did  not  involve  that  of  the  other,  I  (hould  not  have  taken  fo 
much  time :  but  this  caufe  has  given  me  more  pain  than  anjr 
other  that-  ever  came  before  me :  however  upon  full  confidera^ 
tion  of  the  will,  and  fully  fubfcribing  to  the  principles  that 
fwayed  the  court  in  the  Duke  of  Ancafter  v.  Mayer  (m)y  I  ara 
perfeiSlly  fatisfied  this  tcftatrix  did  intend  to  give  her  perfonal 
cftate  to  y.  iVelch  exempted  from  the  payment  of  debts.     The 
taSes  are  very  numerous  and  great  judges  have  diflFered  upon 
them«     Some  have  thought  the  words  fufficient  to  exempt  the 
perfonal  eftate:  others   have  thought  they  did  not  aiFord  that 
demonftration.     Thc^e  are  certainly  many  ingredients  in  this, 
that  fecm  to  have  been  relied  upon  byjudges,  who  have  thought 
the  perfpuai  eftate   not   exempt,      ihe   circumftance  that  the 
truftecs  are  not  the  executors,  affords  a  ftrong  inference  as  to 
the  real  intention,  and  is  always  favourable  to  the  exemption 
of  the  perfonll  eilate;  and  I  defite  to  have  it  underftood  that 
though   the  words   *  funeral  expences'  comprifed  in  this  truft 
occur  in  fome  of  the  cafes,  and  are  held  not  to  have  any  con^ 
fiderable  weight,  yet  that  is  where  the  truft-fund  is  given  to 
the  executors,  to  whom  the  perfonal  eftate  is  afterwards  given; 
and  I  cannot'but  think,  that  where  th^e  truft-fund  is  given  with 
fuch  general  words  to  truftees  who  are  not  the  executors,  upon 
whom  the  funeral  expences  would  naturally  fall,  it  does  aft'ord 
a  cpniiderable  argument  that  the  teftatrix  did  not  mean  the  pec- 
fonal  eftate  to  he  the  fund  for  all  thofe  charges,  which  naturalfy 
fall  upon  it.     The   fubfequent  words  of  the  refiduary  claufe 
convince  me  that  flie  did  not  mean  to  give  it  to  him  as  executor 
but  as  a  fpecific  legacy^  and  exempt  from  the  debts ;  for  fo  far 
from  being  given  to  him  as  executor,  and  his  being  intitled  to 
it  as  fuch,  it  is  given  to  him  upon  truft  to  difpofe  of  accord- 
ing to  her  appointment,  and  in  default  of  appointment  for  hi^ 
own  ufe,  and  then  ihe  makes  him  executor.     I  need  not  ftate 
the  principles  which  have  been  fo  often  commented  on,  and  arc 
fo  fully  laid  down  in  the  Duke  of  Ancafter  v.  Mayer ^  that  un- 
lefs 'there  are  words,  not  exprefs,  but  tantamount  to  exprefs, 
io  as  to  aiFord  demonftration  plain,  that  the  perfonal  eftate  is 
'intended  to  be. given  as  a  fpecific  legacy  and  exempt  from  the 
payment  of  debts,  it  ihail  be  taken  fubje(fi  to   them.     Great 
ftrefs  was  laid  in  the  argument  upon  the  word  reftdue^  and  it 
was  faid  Lord  Thurlow  in  the  Duke  of  Ancajier  v.  Mayer  laid 
great  ftrefs  upon  that  word.     I  think  in  that  cafe,  a  great  deaL 
of  argument  did  arife  from  the  word  as  there  applied;  but  I 
cannot  read  this  will  without  giving  to  the  words  reji  and  re- 
fiiue:  a  meaning  totally  diftind  from  rciidue  after  payment  of 
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debts ;  for  thofe  words  coupled  with  the  wordi  ^  not  fpeci-* 
fically  bequeathed*^  mean  only  fuch  parts  of  the  perfonal  eftate 
as  are  not  fpecifically  given,  which  alludes  to  what  fiie  hadbe^ 
fore  given  to  the  heir,  or  to  the  leafehold  eftates  given  to  the 
truftees.  There  are  fo  many  (hades  of  difference  between-  the 
Duke  of  Ancajier  v.  Mayer j  and  this  cafe,  that  a  thoufand  argu« 
ments  might  strife  in  that  which  do  not  arife  in  this ;  and  whei^, 
I  read  fValker  y.  yackfon{n)  before  Lord  Hardwicke^  who 
certainly  differed  from  Lord  Talhot\  and  when  I  read  Lord 
^hurloiifs  judgment  in  the  Duke  of  Ancajier  v.  Mayer ^  I  cannot 
^thi(ik:  that  the  word  refidue  bears  upon  this  cafe  as  it  did  on  that^ 
for  there  the  truftees  were'  likewife  executors.  The  teftator 
gave  all  his  perfonal  eftate  to  the  perfon  intitled  to  the  rents  and 
profits  of  his  real  eftate.  It  is  not  given  as  a  reiidueas  here  ; 
iiut  all  his  perfonal  eftate  fo  given,  he  himfelf  afterwards  calls 
%y  the  name  of  refidue ;  and  then  upon  which  Lord  TburUw 
very  juftly  laid  the  greateft  ftrefs,  and  which  I  think  put  it  out 
tof  the  power  of  the  court  to  exempt  thfe  perfonal  eftate,  he- 
nominates  the  fame  perfons  executor^  of  his  will,  who  were 
truftees  for  the  payment  of  debts ;  and  direds  them  to  difcharge 
•))is  funeral  charges,  and  all  his  debts  and  legacies,  as  foon  as 
they  ftiould  become  due  and  payable,  as  counfel  ihould  advife, 
ana  to  fatisfy  themfelves  out  of  his  perfonal  eftate  or  the  truft 
fund,  all  dilburfements,  expences,  and  charges  they  ftiould  be 
put  to,  in  proving  or  in  the  execution  of  the  will.  Lord  Thur^ 
i&w  thought  it  too  much  to  fay  upon  fuch  a  gift,  the  truftees 
holding  both  funds,  and  having  an  option  to  pay  out  of  both 
promifcuoufly,  that  the  perfonal  eftate  was  intended  to  be  ex- 
empt. Great  doubts  were  entertained  upon  that  cafe  at  that 
time,  but  I  moft  heartily  fubfcribe  to  it.  But  L9rd  Thurlow 
there  fays,  what  has  impofed  a  moft  grievous  talk  upon  the 
court,  that  it  is  too  late  to  fay,  exprefs  words  are  neceflfary. 
There  are  many  cafes  determined  in  favour  of  the  perfonal 
eftate,  which  I  fhould  have  had  great  difficulty  to  acquiefce  in. 
Adams  V.  Mcyricky  i  Eq.  Ca.  Ab.  271.  is  a  very  weak  cafe. 
In  Stapleion  v,  Colvihy  the  circumftance  laid  hold  of  by  Lord 
Talbcty  does  not  fatisfy  my  mind  j  nor  does  it  feem  to  have 
fatisfied  Lord  Hardwicke  and  Lord  Thurlow.  vix.  the  mere 
circumftance  of  the  executor  having  a  power  to  raife  fo  much 
;Out  of  the  term  as  would  be  fufficient  for  the  debts.  I  have 
.felt  great  anxiety  and  difficulty  for  fear  of  drawing  fo  nice  a 
'Kne,  that  judges  can  hardly  tell  how  to  guide  themfelves  in 
'determinations  of  this  fort.  I  have  looked  very  carefully  at 
■  Walker  v.  Jackfon  and  it  muft  be  remembered  that  Lord  Hard'* 
'wicke  who  determined  that  cafe,  thought   the  words  QOt.fMjf- 

.    In)  Supr^i, 


Chap.  Vl.]  vpon  the  teat  Eftuti.  %%^ 

fkient  in  Lord  Inchiquin  v.  0*Brun  (tf).     In  the  former  htf 
confiderei   all  the  cafes.     In  applying  that  cafe  to  this,  I  am 
perfe<5lly  fatisfied)  that  if  he  was  right  in  the  confequence  hm 
drew  in  th^  cafe,  I  am  warranted  in  that  which  I  have  drawn 
in  this*     It  was  upon  the  codicil,    that  Lord   HardwicAi*^ 
opinion  turned,  a€  affording  a  prefumption  for  the  exemption 
<tf  the  perfonal  eftate :  but  if  the  report  is  right,  he  did  noC 
r«ft  merely  upon  its  being  by  way  of  codicil,  but  thought  that 
if  it  had  been  in  the  will,  it  would  be  a  ftr^g  cafe  for  the  ex«* 
enftption  of  the  perfonat  eftate.     So  I  think,  for  the  codicil  iii^ 
^y   part  of  the  will,  and^  it  is  to  be  taken  altogether,     thks 
tx&siit'lx  havttig  gfVen  this  fijiid  in  the  largeft  words  to  pay  alt 
Bfiortgages  atld  ineumbfancles,  and  all-6ther  debts,  aif4  even 
her  funeral  expences,  to  perfdns  who  are  not  thofe  naturally 
to  pay  dtem,  gives  the  reft  aild  refidue  not  before  IpedficalijF 
bequeathed,  to  the  perfon  whom  fl>e  makes  executor,  but  not  as 
executor,  lor  flie  had  an  intention  of  iipp6£{>ting  it  V-  and  then  iit 
default.of  appointment  (he  giv^s-itto  him  for  &is  own  ufe.    Oon¥« 
pare  thefe  'words  with  Waiker  V.  '^ackfon^     I  tHink  that   I   am 
perfectly  warranted  in  faying,  there  is  demonltfation  plain,'  tha$ 
Ae  did  not  mean  to  give  it  to  him  as  ex^K:Vi<l!6r^  Yi\xt  fpeiifically 
for  his  own  Ufe,  exeihpt  ^om  the  payu^eftt-of  rdebts.  ^  I  bavt 
had  great 'dtfficulty/and'  amVnuch  afraid  of ' breaking  in  upon 
eftabriflied'  t^les,  which  P  nevfer  defire  to  do.     There  is  a  cafe 
which  is  not  reported,  and  vfi^  fuggefted  by  me^  and  defervei 
femeaccoii^nt  to  ihew  tfeat  the  principles^  of  it  are  not  broken  4n 
d|»on>.  Iti^'Ga/kUl  v.  Hou^h^feh.  1774, •in  which  I  wascounfeU 
The.court  thought  the  perfotialeftate  eKemptedi-Thatdepehdi 
upon  ^  very  different  principle.     It  wis  rteither  a  charge  fat. 
delns,  nor  a  devl/e  for' payment  of  debts,  for  lanr  not  one  of 
thoie  judges  who  think  there  is  much  difference  whether  it  is 
tlie  ohe*  or  the  other,  unlefs  there  i«  demonftration  thatthe 
perfonal  eftate  is  intended  to  be  exempted     That  cafe  was  not 
a  charge  upon  the  real  eftate,'  but  ah  exprefsdiredlion  arfd  de* 
claration  that  the  debts,  funeral  expences,  and  ohkrges  of  pro- 
feate;  ffioold  be  p^id  e^ut  ^f  Ithe  real  ijlate\  and  the  teft^ator  then 

fave4iis  p'irfonal  eftate  to  his  wife,  except ^  it  Jeafehold  eftate 
1  S.  which  he  gave  toanotWer.  T-hc  heir  was  an  infent: 
The  court h^s  never  gOne  t^e  length  of  ftying,  that  in  fuch  a 
&fe,the  r^al  eftate  is  not  particularly  appr6p^iated,  and  frdm 
that  very  appropriation  theperfonal  eftate  is  exempt  {p)\  Fiilljr 
acquiefcing  in  the  Duke  o(  Ahcajier  -v*  Mayer ^  1  am  pcrfeSly 
fatisfied  that  I  am  warranted  in  holding,  that  this  perfonal 
i^ate  is  given  to^.  fVelch '^^Ltmpt  from  tire  p^yme^t  of  debts.** 
iV^heathe  real  eftate  is  direded/^  h^Jold  ^utM'nd  outy  and  the 

(^)  &ufri.    (f)  Sec  Hcatb^^.Healli,-!:?. Will.  $^6.  S,  P*       > 
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fefidue  of  the  money  after  payment  of  debts  and  legacies  /#  ^ 
0ddid  t9  the  pnfinal  $ftaU^  the  real  will  not  be  entided  to  be 
txonerated  by  the  perfonal  eftate«     Thus,— 

(9)  A.  devifed  his  real  eftate  to  be  fold,  and  the  money  to 
arife  by  the  (ale,  to  be  applied  to  pay  mortgages  and  other 
debtSy  the  reiidue  to  be  added  to  his  perional  eftate.  QueftioQi 
whether  the  real  eftate  fliould  exonerate  the  perfonal  ?  And  the 
Jdafiif  pf  the  RoJlSf  after  noticing  the  general  rule,  and  that 
there  was  no  peculiar,  form  of  expreffion  neceflary  to  exempt 
tihe  perfonal  eftate,  faid,  *^  Here,  the  intention  is  beyond  all 
doubt,  I  lay  no  great  ftrefs,  btit  I  muft  Uy  fomc  upon  the 
words,  when  fold  ibi  m0ney  U  hi  applUd  t$  thi  payment,  ofnurU 
gmgis  0nd  all  ether  debts.  If  one  was  to  a(k  the  teftator  what 
be  meant,  be  would  fay,  to  pay  all  the  debts.  This  is  a 
ftronger  cafe  than  that  of  the  Duke  of  Ancafter  y,  Alayer  [r\ 
The  teftator  has  diredled  the  refidue  to  be  added  to  the  perfonal 
flftate;  but  according  to  the  conftrucS^ion  contended  for,  that 
would  be  gone.  I  muft  declare,  that  the  money  aridng  from 
the  f4le  is  to  be  applied  in  payment  of  debts,  in  exoneration 
of  the  perfonal  eftate." 

It  feems  that  the  cafes  have  gone,  farther  m  exempting  the 
perfonal  eftate,  than  in  mere  inftances  where  i(  was  given 
^way  irt  the  nature  of  a  fpecific  i^egacy^  or  dire<5led  to  cohfti« 
tutc  one  fund  iwith  the  real,  and  extended  the  cxernption  to 
pafes,  where  the  perfonal  eftate  was  bequeathed  as  general  nfi^ 
dues  '\ti  the  ufual  way  (  j).  But  it  appears  that  the  reafojis  upon 
which  the  decrees  in  thofjs  cafes  Ayere  founded,  are  neither  clear 
nor  intelligible.  When  the  perfonal  eftate  is  beq^ieathed  Jpeci* 
fically^  an  intentioa  to  exempt  ic  in  favour  of  the  particular 
legatee,  may  be  reafonably  inferred :  but  the  intention  of  ex*, 
c^mpting  fuch  eftate  colie^ed  from  the  fimple  fad  of  difpofing 
of  it  generally  as  a  reiidue,  when  the  real  eftate  is  made  liable 
to  the  payment  of  debts,  appears  to  be  an  unfourul  ^pd  a  weak 
modeof^onftruftion*  Of  this  opinion  was  Lord  Hardwuke^ 
as  we  haye  ieen,  in  IValhry,  Jackfon^  and  Lord  Thiirlow  in 
the  Duke  of  Jncajier  v.  Mayer.  ,  It  feems  upon  the  whple^ 
that  the  principle  of  the  cafes  referred  to,  determined  in  favour 
of  the  refiduary  legatees^  is  to  be  confidered  as  unfoi^nded  and 
erroiiieous, .  and  which  will  not  be  adhered  to  in  future  adjudi- 
cations. Lord  Keeper  Henley  appears  to  have  been  thq  firft 
who.  broke  in  ^pon  it  in  Stephen/on  v.  Heathcote^  cited  by  X»ord 
]rhui^lmitit)^tl)^kQoiJncaJier'V*Mqver{t)n 

(y)  Webb  .'v*  Jones,  a  Bro.  CC.  60,  (r)  Svfra.  (/)  Adams  -v, 
jMcyrick,  i  Eq.  Q'd,  Ab.  371.  Bamiiclda;.  Wyndham,  and  Wain- 
wrlijhti/.  Bendloe^;  Pre.  Ch.  101 — 451.  Bicknell  v.  Pkge,  1  Atk. 
79.  Anderfon  1/.  Cook,  and  Kinnafton  <v,  Kinnafton,  cited  in  Ancafter 
V.Mayer,  i  •Bro..Cje.,S45^.  fy):S;fpra.'  ,,      ;      -       -     ; 
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tofiOBS:  If  the  real  eftate  be  charged  with  debts  in  the  firft  iaflance^ 
i  r.Aix:  j„  favour  of  the  legatee  of  the  perfonai  eftate,  yet  if  the  legatee 
^^^ir  .  die  before  the  teftator,  the  privilege  of  exemption  will  not  be 
thj^ui  extended  to  the  executors  or  next  of  kin,  but  'the  perfonai  fund 
fV'^  tnuft  be  primarily  applied  in  payment  of  the  debts,  &c.  as  ia 
gene^I  cafes.     Accordingly — 

(ff)  jt,  by  will,  (after  giving  two  annuities,  and  reciting 
iK  tbat  fince  his  marriage,  he  had  purchafed  to  him  and  his  heirs 
r  the  manor  of  Jnce^  but  to  enable  him  to  do  fo,  he  had  mortgaged 
the  fame  and  other  lands  and  premifes)  deviled  all  his  eftate 
and  intereft  therein,  fubjeft  to  the  annuities,  and  fuch  other 
annuities,  bequefts,  and  diredions,  as  by  his  will,'/ or  by  any 
codicil  he  might  give,  exprefsly  charging  his  eftate  of  /net 
therewith,  to  his  wife  for  life,  and  after  her  death  to  fuch  ufes 
as  (be  (hould  appoint  fubjeft  as  aforefaid,  (b  as  fuch  appointment 
fiiould  not  uke  efte£l  till  fuch  parts  of  his  lands  in  S.  as  were 
in  mortgage  to  M.  O,  ihould  be  difcharged  therefrom  ;  and  in 
default  of  fuch  ^appointment  then  to  his  own  right  heirs,  fub- 
jeftas  aforefaid.  And  farther  reciting  that  before  his  marriage, 
ivith  his  then  wife,  (he  had  conveyed  all  or  a  confiderable  part 
of  her  lands,  &c.  in  the  county  of  Flinty  to  truftees  upon  truft, 
that  they  (hould  fo  foon  as  the  teftator  (hould  require,  by  mort- 
gage thereof  raife  3000I.  and  pay  ofFthe  principal  and  intereft 
of  a  mortgage  of  1850I.  upon  his  eitate  at  O.  and  then  pay  the 
refidue  of  the  3000I.  to  the  teftator :  he  the  teftator  direded^ 
unlefs  as  therein  after  provided,  that  the  truftees  (hould  as  fooa 
^s  convenient,  raife  the  3000!.  and  difcharge  the  mortgage, 
and  pay  to  his  wife  the  refidue  of  the  3000I.  which  he  gave  to 
her,  together  with  all  the  reft  of  his  perfonai  eftate,  upontruft 
to  difcharge  all  his  debtSy  for  which  at  the  time  of  bis  death  be 
Jhould  not  have  given  real  fecurities^  and  all  fuch  bequefts  and 

•  annuities  (not  including  thofe  before  mentioned)  as  he  (houM 
therein  or  by  codicil  give,  and  with  which  he  mould  not  ex« 
prefsly  charge  his  eftate  in  Ince  ;  and  to  keep  the  refidue  of  the 
3000I.  and  of  all  other  his  perfonai. eftate  to  her  own  ufe :  pro- 
vided that  if  (he  (hould  by  any  other  means  difcharge  the  faid 

*  mortgage  and  his  faid  debts,  and  (hould  pay  all  fuch  bequeflis 
and  annuities,  (not  including  tho(e  before  granted)  the  30001. 
ihould  not  be  raifed.  Margaret  the  teftator's  firft  wife  died  in 
his  life,  and  he  married  again^  but  died  without  republi(hing 
his  will.  The  queftion  was,  between  the  heir  and  the  teftator's 
widow  and  fecond  hu(band,  the  heir  infifting  that  the  perfonai 
eftate   ought  to  be  applied   in  {paying  off*  the  mortgage-debt, 

.  afFeiSing  the  purchafed  eftate,  &c.  ?  And  by  the  Mafteroftht 
RolU^  ^^  the  only  queftion  before  me  noVv  is,  upon  the  will; 

(ir)  Waring>i;.  Ward,  5-Vcf.  Jun.  CC.  670^ 
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whether  the  perfonal  eftate  is  difcharged  from  the  teftator's 
debts  fecured  by  mortgage.     With  re(pe(£l  to  that  queftion,  I 
have  no  difficulty  in  declaring,  that  it  is  tmpoffible  upon  this 
.will  to  raife  any  prefumption,  that  the  teftator  meant  to  ex« 
fempt  the  perfonal  eftate  m  favour  of  this  defendant  from  thotb 
debts,  which  if  there  be  no  exemption  will  be  a  charge  upon  it. 
J[  could  refer  to  many  cafes,  and  one  before  Lord  Thurlow^ 
that  is   quite  analogous  in  which  this  has  been  determined : 
but  upon  principle,  without  referring  to  the  authorities,  nothing 
is  more  clear,  than  that  if  there  be  any  gift  in  favour  of  a  par- 
ticular legatee,  and  he  dies,  no  benefit  that  legatee  could  have 
claimed,  if  he  had  furvived^  can  be  fet  up  againft  the  perfons 
to  whom  the  eftate  would  come,  fubjedi  to  the  difpofition  in 
favour  of  that  legatee  if  he  had  lived,    if  for  kiftance,  an  eftate 
liad  been  given  to  A.  and  the  perfonal  eftate  to   B.  exempt 
from,  debts,  that  exemption  is  to  be  conildered  as  only  intended 
for  the  benefit  of  B.  that  he  (ball  not  pay  thofe  debts  to  which 
he  would  be  liable,  if  no  fuch  provifion  had  been  made  ;  and  13 
not  a  general  exemption  of  the  perfonal  eftate.     The  cafe  of 
Pukering   v.  Lord  Stamford^  (2  Vef.  Jan.  CC.    272.  581.  3 
▼<>!•  33^»  49^0  *^  very  analogous  in  principle.     My  firft  de- 
.cree  was  againft  the  right  of  the  widow,  confidering  her  barred 
in  all  events  :  but  I  changed  my  opinion  upon  a  rehearing ;  and 
«the  decree  as   then  varied,  was  affirmed  upon  appeal  by  the 
Lord  Chancellor.     Nothing  is  more  clear,  than  that  where  an 
exemption  is  cr-eated  for  the  benefit  of  a  particular  perfon,  not 
for  the  benefit  of  the  eftate  generally,  if  that  perfon  Cannot 
'talce  it,  the  benefit  never  ari&s.  The  teftator  has  never  expreisly 
-charged  the  perfonal  eftate   with  thefe  debts.     He  gives  tire 
^eftate  he   had  purchafed,    charged   with  annuities,  and  fuch 
'Other  annuities,  bequefts,  and  directions,  as  he  might  after* 
Mrards  give,  to  his  wife  for  life,  >with  a  power  of  appointment. 
.He  afterwards  gives  her  the  perfonal  eftate  not  in  words  of 
:exemption,  but  with  words  of  charge,  that  are  upon  fair  in- 
.  ^rence,  equivalent  ^to    words  of  exeniption  from  -  debts,  ^or 
twhiirh  he  fhould,  at  the  time  of  his  deceafe,  have  given  real 
Securities.     I  admit,  therefore,  that  Margaret   the  firft  wif^, 
.    would   have  taken  the,  perfonal  eftate. difehar.ged  .from   thpfe 
-debts!     The  clear  efFe<ft  in  point  ef  lavf,  is  a  gift  to  her  of  the 
jperfoiial  eftate  with  the  benefit  of  this  exemption,  and  there  is 
ittQ  ififcrence  upon  which  «ny  one  elfe  can  claim  the  beni&fit  of 
lit.     Upoi>  the  true  conftru<f^ion  of  this  will,  therefore^  .this 
.'discharge  of  the  perfonal  eftate  could  operate  only  in  favour  of 
<the    fi(ft    wife,  and   unfortunately,  the  teftator  not    havii]^  , 
^cepuUiihed  his  will,  or  made  ar^y  other  difpo&tion,  u  Is  tbe 
fame  as  if  he  had  never  made  any  difpofition  4s  to  the  efFe£l  of 
the  fecurities  to^whlch  his^real  eftate  was  Jiablej  and  it  muft 
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be  admitted  under  the  circumftafices,  that  there  is  a  charge  wtth 
refped  to  which  the  heir  at  law  has  a  right  to  an  account  (jr). 

One  eiTential  requilite  to  create  a  charge  upon  real  eftate^ 
is,  that  the  execution  of  the  will  be  attefted  by  three  witnefles^ 
purfuant  to  the  diredion  of  the  ftatute  of  frauds  and  perjuries 
ij).  If  however,  a  teftator  create  a  general  charge  of  iegai* 
cies  upon  his  lands,  by  a  will  properly  executed  and  attefted^ 
and  afterwards  by  a  codicil  not  duly  executed  and  attefted  to 
afie£l  real  Eftate,  bequeath  additional  legacies;  upoA  a  deficit 
ency  of  peribnai  afiets,  the  legacies  by  the  codicil  will  be  coii>- 
fidered  charges  upon  the  real  eftate,  equally  with  chofe  given 
by  the  will  (z).  The  principle  feems  to  be  founded  in  analogf 
to  cafes  upon  debt$,  which  if  charged  generally  on  lands,  will 
include^  as  well  thofe  debts  contracted  after,  as  thofe  incurred 
prior  to  the  date  and  execution  of  the  will. 

{a)  A.  devtfed  to  her  filters  all  the  reft  and  reiidue  of  her 
^real  and  perfoiial  eitate,  after  payment  of  her  debts  and  legacies^ 
and  made  thetn  executrixes.  The  teftatrix  added  a  codicil,  and 
gave  to  the  plaintiff  a  legacy  in  thefe  words.  ^^  This  I  defire 
.may  be  performed  by  my  loving  lifters,  to  give  200l.  to  my 
coufin  E.  Hannis.**  The  codicil  was  not  executed  in  the  pre^ 
fence  of  any  witnelfes.  Qucftion,  whether  the  200I.  was  a 
charge  upon  the  real  eftate  f  And  Lord  Hardwickt^  C.  ^'  wbea 
a  real  eftate  is  duly  dcvifed  to  truftees,  and  is  well  charged  by 
a  will  duly  executed,  with  debts  and  legacies ;  debts  which 
are  contra&ed  after  the  will,  or  legacies  given  by  a  codicUy 
though  not  duly  executed,  will  be  a  charge  upon  the  real  eftato, 
for  the  real  eftate  was  well  charged  by  the  will,  .with  the 
idebts  and  legacies,  and  it  is  immaterial  by  what  inftrumeot 
^ey  appear,  provided  fuch  inftrument  has  been  proved  as  ^rt 
of  the  will ;  and  when  that  is  done,  it  is  fufficient  to  denote 
the  truft,  and  that  ic  is  part  of  what  was  intended  to  be  coca* 
^ptifed." 

If  the  charge  of  legacies  by  will  upon  lands,  be  mt  general^ 
but  confined  to  particular  bequefts,  although  tf^Ui/i^jrtf/ legacies 
to  charge  the  real  eftate  cannot  be  given  by  a  codicil  oot^duly 
attefted  to  dScQt  real  interefts  (^},  yet  the  legacies  given  fagr 
the  will  may  be  fubftituted,  altered  or  revoked  by  fuch  a^oodi^ 
cil;  Thus,— 

(^)  J.  by  his  firft  will  devifed  as  follows,  '^  In  the  name, 
&c.  1,  Richard  Boughfon^  of  &c-  do  give  and  difpofc  my 
worldly  eftate  as  follow^  :*-*-Imprimis,  I  ^U^e  and  devife.to  my 
iifter,  E.  Br^denell^  800K  to  be  laid  out  for  the  advantage  of 
faerfelf  during  life,  and 'after  wards  to  her  children ;  and- like* 

{x)  See  Chap.  "  of  marfliaUingaff(Ct8,"  for  fttrtbcr  inf<)rrtiatidn  ^ 

this  fubjed.    .  (y)  agi,  Car/».^cap,  !•     (z)  i  P.*  Will.    4*3.  Ambl 

'33—41.   3  Vef.  Jun.  CC  i6j — 164.     (^)  Hannls  a;.  PacTcer,  Aral)!* 

"i5«.     WiV.YfiW.    42-3.  •  CO  ^^^u-dWi^11*«v.  Bougbton,  •»  Atk,-»<«- 
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wife  I  beg  that  (he  will  take  the  advice  of  my'  executor.    Item. 
I  give  to  my  After  M,  Layngy  400I.  to  be  laid  out  in  the  fame 
manner,  and  to  the  fame  purpofe  as  Mrs.  BrudenelPs*\     The 
teftator  then  gave  ibme  fmall  pecuniary  legacies  and  continued 
bi&  will  in  thefe  words. — "  Laftly,  I  give  the  remainder  of  my 
eilate  at  N,  and  Z>.  in  the  biiboprick  of  Durham^  and  all  my 
.freehold  and   perfonal   eftate*  whatfoever^  not   herein   otheri> 
wife  diipqfed  of,  after  payment  of   my  juft  debts   and   lega* 
•cies  to  my   brother   S,   Boughton^  whom  I  alio  appoint  my 
executor  to    this    my   will,    thereby    revoking    all    others.'* 
The   teii'ator    made    a   fecond.will    at    Lpns^    as    follows. 
**  In  the  name  of  God,  &c.  I,  R,  Boughton^  of^  &c.  make  and 
appoint    this    my    laft   will   and    teftament,    hereby  revctitag 
•ait  ether  wills.     Imprimis^  I  give  and  bequeath  to  my.  dear 
fifter    Layng^   lool*      Secondly^  I    give   and   bequeath   to  my 
dear  filler   Brudenell^  400I.     Laftlyy  I  give  and  bequeath  to 
my  idear  brother  5,.  Bntghton^  all  the  reft  of  my  eftate  real. and 
perfonal,   and  appoint  him  my  executor."      This  will   was 
written  by  the  teftator  but  was  unattefted.    "  To  6\  Bmgbton^ 
Efq.   I  beg  to  recommend  my  fifter  Brudenell  to  your  kindnefsj 
and  befides  the  legacy  left  her,  I  beg  you  would  give  to  my 
godchild,  200I.  and  in  cafe  that  child  (hould  be  dead,  I  dofire 
that  you  may  give  that  fum  to  her  eldeft  fon  ;   I  defire  this  only 
in  cafe  you  make  ufe  of  the  Ictjl  wilL**    H,  Bought  on.     The  bill 
was  brought  by  Mrs.  Brudenell  and  her  huft>and>  to  have  the 
legacies  left  to  her,  raifed  and  paid  by  the  defendant  out  of 
,thc  teftator's  real  eftate.     The  firft  will  was  executed  by  the 
teAator  in  the  prefence  of  three  witnefles,  and  in  every  refpeft 
according  to  the  ftatutc  of  frauds  and  perjuries.     The  fccond 
was  made  at  Lyons ^  ifi  his  laft  illnefs,  but  was  not  execujted 
according  to  the   ftatute.       The    principal   queftions    were, 
-Whether  the  legacies  given  under  the  firft  will,  were  a  charge 
upon  the  real  eftate,  and  whether  they  were  revoked  by  the 
fecond  ?    And  Lord  Hardwicke^  C-    *'  This  is  a  cafe  .of  fome 
nicety,  and  admits  of  fome  diftin<3:ion  from  all  the  cafes  that 
have  been  cited  on  either  fide.     The  firft  queftion  is,  whether 
the  legacies  given  by  the  firft  will,  arc  revoked  by  the  fecoQ^l? 
The  fecond  queftion  is,  whether  the  leffer  legacies  under  the 
fecond  will,  are  a  charge  upon  the  teftator's  real  eftate  ?    The 
, teftator  had  a  fmall  perfonal  eftate  and  a  real  eftate;   by  the 
firft  will,  which   was  duly  executed,   he  gives  to  hiS/  fifter 
Brudemelly  800I.  icc.  and  to  his  fiftet  Layng^  400).   and  the 
refidue  of  his  real  and*  perfonal,  not  before  difpofed  of,  after 
•payment  pf  <}ebt3  and    legacies  to  the  defendant.    ^  By.  the 
fecond  will,  he-  exprefsly  revokes  all  former  wills,  and  gives 
•^to  hi^  fifter  Layng,  only  lOOl.  and  to  his  fifter  Brudenell^  Only 
400I.  the  refidue  pf  the  eftate  as  before  to  the  defendant ; 
[  this  Wa^ '  not  executed  according  to  the  ftatute,  but  being  fuf- 
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ficient  as  to  the  perfoiMl  eftate^  was  admitted  td  be  proved  in 
the  ecclefiaftical  coUrt  ^  there  is  Itkenpife  acodictl  accompany-i 
ing  it,  or,  as  it  is  called  in  the  CooiaioQisi  a  teftamecttary 
fehedule.  The  bill  is  brought  by  Mrs;  BrwdiHtll  aod  her 
hufband,  to  hav^  ^he  legaciea  given  to  her  ^u^der  t&e  firft  willy 
raifed  out  of  the  teftator's  real  eftate*  This  muft  depend 
upon  the  conftruAidn  of  the  ftatute  of  frauds  and  perjuries; 
and  the  confequences  of  law  arifing  upon  itj;  It  is  very  certain 
no  devife  of  lands  can  be  made,  but  with  fuCh  folemnity  ac-* 
company  ing,  the  eicecution  of  it,  as  is  direAed  by  ..this  ai6b| 
and  it  is  equally  clear^  where  a  (iim  of  money  is  given  mgi^' 
nally  and  primarily  out  of  land,  a  will  with  that  charge  muft 
be  equally  ejCecuted  with  the  fame  folemnity ;  becaufe  it  is 
confidered  in  this  court  as  part  of  the  laod^  unce  jt  can  only 
be  raifed  by  £dk  or  difpofition  of  part  of  the  land,  and  this,  is . 
aiialogoos  to  the  rule  of  law,  that  a  devife  of  rents  and  profits 
is  a  devife  of  the  land  itfelf.  The  rule  is  likewife  the  fame  as. 
to  the  revocations  of  a  devifp  of  lands  ;<  and  with  refpeA  to  a 
revocation  of  a  fum  of  money  chareed  by  a  wiU  uppn  iaads^ 
they  muft  both  be  revoked  in  the  uiHe  manner*  .  But  then  it 
muft  be  confidered  that  there  are  different  forts  of  revocationa 
or  ademptions^  call  it  which  vou  will ;  there  are  ixprefs  revo* 
caticms  of  the  teftament  or  inftrumcnt  itfelf,  which  muftpurfiie 
the  dite&ions  of  the  ftatute  in  the  fixth  fedton,  by  cancelling 
or  obliterating^  &c.  but  befides  thefe  expteis  revocations,  tber^ 
are  virtual  ones,  even  finee  the  inaktog  of  the  ftatute^  ^hy, 
extinguifliing  or  deftroying  the  thing  devifed ;  and  where  that 
is  done  by  the  teftator  in  his  life*time  it  muft  pravaiU  ^^d  this 
is  founded  upon  maxims  of  law^  (kffanti  €aufd  ceffat  fffi9u$% 
fuhlaufund^  tollitur  id  quoJtjkndi  foufty  thereiore  thefe  are  ou£  , 
of  the  ftatute  and  remain  as  th#y  did  before.  Suppofe  a  mail 
makes  a  will  according  to  formf  and  afterwaids  lells  or  C0n« 
veys  away  the  lands  he  hid  devifed  to  other  pirfons,  noti/ritfaH 
ftanding  the  form  of  revocation  prefcribed  by^  tlM  ftatute  is  not 
purfued,  ytt  it  i^  a  virtaal  revocation,  for  it  is  not  abfolutei^ 
neceflarjr  a  deed  fliould  have  witneiles,  it  is^  food  without  it« 
Suppofe,  after  making  a  will^  a  man  makes  a  feoffment  to  the 
ufe  of  himfelf  tsA  his  heirs^  it  is  a  revocation;  Suppofe  a 
man  chargc!s  his  lands  with  a  debt  and  afterwards  pays  that 
debt,  it  is  extinA^  and  yet  here  is  no  formal  revocation  %  or 
fuppofe  he  charges  his  lands  with  a  portion  for  his  daughterlof 
ioooh  and  gives  her  the  feme  in  his  life-time^  this  is  a  revo^ 
cation  of  the  charge^  though  there  is  no  a3ual  one.  Spin 
the  prefent  cafe,  this  gentleman  makes  his  wiU,  and  givea 
general  legacies^  which  muft  be  taken  ori^nallY  for  perfonal ; 
the  latter  words  indeed  create  a  charge  upon  tne  land,  \bsx  in. 
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dieir  ]ffiN|at7  inteitttofs  perfiNial ;  and  wkhodt  contfov^rf3r,  if 
them  Ittd  bten  ^offeitai  iifirts,  €h«f  would  kiVe  been  firft  ap« 
pli«d)  and  the  land  ^nly  a  ccrfteteral  fecuriff,  but  if  the  thing 
feokred  be  tnken  awa]r»  how  can  the  fecurity  itfelf  fubfift.  k 
bw  lieM  faid  that  the  feat  eftate  tmder  die  firft  wtil  ]s  to  be 
eonlidered  as  ^riglnalty  chaiiged ;  but  I  am  ctf*  opinion,  that 
the  iMt  efttffe  b  liot  originally^  charged,  but  given  only  by 
way  of  fiscurity:  tkt  cafe  of  Hydi  and  Hjii^\%  a  cafe  in. 
pokit,  and-  in  m  tbeA^  cafes  where  a  man  grves  a  peHbnal 
k|a(cy  cha)cged  upon  real  ^ate^  and  cbe  will  is  revoked,  the 
legme^am  gone.  There  is  more  dMicaky  in  the iecond  ge« 
neval  queftioOy  whether  the  IfdTer  legacies  tinder  the  latter 
will-  are  a  cfaaii^e  upon  the  lani  f  and  I  am  of  opinion  that 
fbey  are.  Ctfnfideir  k  in  ilwo>  Ughts<^/V»y?,  as  if  new  legacies 
wiere  gi^^ti .  brigiaall  v  and  it  novo.  And,  ficmHyy  wliethef 
ihey  ar^  not  part  ^A  the  iaiBRt  legacies  deduced  and  newly 
Aodiliedf  it  ^mMi  be  a  nvry  unfortunate  cireomiRanoe  if  the 
lanil  fliMid  be  gone  and  taken  away.  The  words  of  the 
ieeoMd  will :  ^  I  giv^  the  reft  of  my  eftate,  real  and  perfonal, 
aa  my  dear  brother  ShuckUraugby  and  appoint  him  oiy  axeoiK 
ior/  VUk  the  feoond  will.  &>  that  the  land  as  well  as  the 
pet^al  eflnte,  4s  given  4o  the  iatne  peribn  that  lie  makes 
cvecMor :  all  4he  legacies  confidefed  as  di  novo  aie  <iiarged 
9|H)n  ^e  land.  A  man  may  by  way  of  power,  by  any  wnting 
figiied  hy  liim,  be  enaMed  to^katge  the  litoid.  I  fee  no  greater 
ilKOinvefiteficb  ia^this,  thanwh^e  a  man  charges  his  Ismds  by 
W^t  wMi  the  pa)«ient  of  his  d^ts,  for  then  all  the  ^bts  be 
e^iktraAs  during  hie  whole-  life  wiU  be  n  charge.  Suppofe  a 
man  makes  two  ^rilte,  as  is  often  done^  the  fim  diarging  the 
Md  eftate  with  lite  46gadies :  by  the  feoond  will,  tbere  are  ge^ 
ne^^cttniaiy  IcqgaeieK, '  bat  k  is  net  executed  in  form,  yet 
I  httve  no  doubt  bift  the  latter  >  legacies  in  the  fecond  will 
Wdtild  be  /«qtt«Hy  a  ^chacge  vpon  the  land  (d).  J)ut,  in  the 
flMfeint  'c^  Chert  is  no  Moafion  to  go  ^io  far^  becaufe  the 
legates'  %W^  bf  ^die  'Second  wtl^  :may  be  confiderod:  as 
plu-f-'Of  alie  iMneyt  ^ veil  by  the  find,  onlf  k^^modeOeitx 
fualtfleU.  'TMe  are  -ieiref  fusn^  tooI.  inflwoidof  400I.  and 
400I.  iiWh;ad*of  teol;;  if  given ^xaiSfciy  in  the  ^nie  manner  and 
to  Ae  fame  peWbns,  tibere  ^cottld-  have  been  no  doiAt  but  thetr 
being  %€ESs^  ftrnis,  wouU  li«ve4»een  a  revocation  fro  TtantOy  and 
und^ibtedly  %  thaf ge  upon  thdteid^  hat  the  being  given  ^^ 
f^itetttfyy  a^  *  to  wffmnt  •  pecfons^  •  tnakes  die  nicety*  How^ 
tver^  i  ^mi^  •opinion^  t^ks  is  no  OMi^'than^a  lef&ning  of  the 
^^i^M'^f  vhe  moh^  given  ^by  the*  former  will^  mi  only 
d^remiy  smodified.    By  ite:  teftacnr's  dottbt  «»teod>  viz,  t 
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defire  this  ^nfy  im  cafi  f$u  fi$uld  mfiiiufei/thiMwiH:  it 
looks  as  if  he  haul  an  iiUcAlion  to  leave  it  in  the  iiUse^tixHx  ot 
the  defendant,  whether  he  would  make  ufe  of  ike  Itft  will  or 
not,  ^though  it  is  a  Iktle  odd  that  this  flioaU  he  his  inteniion^ 
beouafe  die  one  wa3  for  and  the  othei  apuaft  the  intereft  of 
Iks  brother ;  ^refore  upon  the  whole,  I  muft  4ecr«i  thf 
raiiing  the  lefier  (ums  out  of  the  real  eftate  of  the  teftator.'* 

(a)  By  deed  and  fine»  the  efta(e$  of  Ssrab  Kipling^  (|t 
Gui^rough  uA  OU  4^y%  were  fettled  to  fiich'juffi^y  and 
fubje£l  to  fuch  powefs>  &c.  as  ibe  and  J^bn^  her  hulhaud^ 
ihould  jointly  appoint,  and  in  cafe  of  no  joint  appointmenit 
then  to  fuch  ufes  and  fubj^ift  to  iuch  powers,  eharces^  2cc*  9$ 
the  furvivor  by  deed  or  by  will,  fign^il,  iealed,  and  pab}iihed» 
in  the  prefence  of  three  or  more  credibk  wknefles,  fliouU 
dire£l,  limit,  and  appoint^  and  in  de£iult  thereof,  to  the  hufi- 
band*$  right  heirs  ior  ever.  The  htiibsuid  died  withoMt  anr 
joint  appotintment  having '  been  made,  and  Surah  by  her  wijy^ 
properly  executed  to  pa^^s  and  charge  real  eftate$»  de^iftd  her 
eftale  at  CM  Jfiby^  to  C.  Kipling  xKtf»%  to  whonpt  ibe  9Ab 
gave  her  plate,  linen,  and  china.  After  giving  ta  the  duught^r 
of  C.  ^ipling^  her  watch,  rings,  and  wearing-9pp«r$)f  ibr 
devifed  all  her  real  and  perfoffal  eilate,  not  otherwife  difppfefl 
of,^  uncQ  <7.  Cknlbi^rf  in  truft  to  fell,  and  after  paying  the 
charges  of  the  fale  out  of  the  produce,  then  to  difcN^rge  all 
her  debtst  funeral  and  teftamentary  charges,  and  in  the  n«iGt 
place  to  retain  for  his  own  ufe  aol.;  and  ibe  direfted  h^$  trujfte^ 
to  pay  to  7*  P^^^b*  ^11  money  due  to  him  upon  mortg»jg4  ^ 
her  db^e  at  GmlJ^Qrough^  and  the  additional  finm  of  ^ol,  t^  ft 
m^rk  of  gratitude  for  bis  trouble  in  luiving  recaiyed  her  rents ; 
and  4i^  to  the  truftees  of  a  methodift  chapel,  lOOK  Tb^. 
teft^Mri^i^  e%ye  legacies  of  sol.  |o  the  infirmari^  of '^.  mAH. 
and  of  ^o}«  to  the  po^  of  fW  pfiriibes  of  Stop^rtpn  and  Gnilf 
hro^gh^  and  then  after  fome  finall  legacies  to  individMtei  and 
feme  direiflions  concerning  a  monument  for  her  huibmd,  Ac 
dire&ed  her  executor,  in  cuf^^  a, fuffciency  remain^,  to  pay 
^Qol.  to  fuch  of  the  children  of  Bdgc9mk  H^mgl^  as  (hould  b^ 
living,  in  equal  portions,  and  fp  pay  5ool«  to  the  foo$  0/  i^ 
clergy  in  i^ondon  \  but  in  caft  oif  a  d^£ci^n^,   ib^  ^ttSi^ 

what  4iboHld  reniain  only  (bould  be  yaid  to  ^e  fpn^  of  t^ 
^\^^fS>  ^  if  there  ^ould  be  any  overplus  ^tm  nayoi^t  of 
her  debts,  funeral  «nd  teftamentary  expi^^c^,  and  li^^es^  ^ 
diredked  her  ea^ecutor  to  par  fych  pverpliis  to  ^  p<pOf  of  ^ 
parift  of  Stm)fr$fii^  ^c  and  a^pointt^  Q.  Qnikg^r^^  j9^<^tor. 
^y  a  cpdicil  not  properly  ^efted  to  1^^  r^l  ^tt,  ^ 
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feftatrix  gave  to'her  brmher's  fonC  Kipling^  the  300U  de-i 
ftgned  for.  BdgcMib  DaniePs  childraif,  ft6  me  knew  not  whether 
aa/'of  them-wefe  alive,  and  if  .they  were  wdil  provided  for* 
One  of  the  qaeftions  was,  whether  the  legacy  of  300L  being 
Vcharge  vpo'ii  che  real  eftateby  the  will,  was  efFe£liially  given  to 
the  fon«of  C.  'KipUngy  by  the  codicil  ?  And  on  this  point  the 
Mafiit  of  tb€  K0&  exprefled  hlmfelf  as  follows : — ^<  The 
queftion  i&  as  to  the  fubftitation  of  Kipling^  in  the  room  of  the 
children  olEdgami  yDanieh  •  If  this  was  a  legacy  charged 
4dnly  upon  the  land^  nothing  can  be  clearer  than  that  it  could 
not  be  altei«d  either  as  to  the  quantum  or  the  peribn^  by  any 
^ill,  but  fuch  as  would,  have  affefted  land :  but  being  upon  a 
liiixed  fund  and  once  well .  charged,  the  teftatrix  may  after* 
•wards  modify  or  alur  it,  as  (he  thinks  fit.  If  a  teftator  fays^ 
he  charged  all  the  legacies -^iven  by  his  will  upon  his  real 
eflftte,  and  gives  20L  to  >/.^  tie  may  by  an  unattefted  codicil 
give  diat  legacy  of  aol.  to  B.  It  has  been  determined,  that 
you  <»innot  create  new  legacies  but  you  may  modify  or  alter 
lany  before  given.  -  You  caQnot  give  frefli  legacies  upon  land, 
uniefs  fut4ire  legacies  are  chargeid;  but' you  may  fubftitute  one 
for  another.  After  the  opinion  I  have  given,  that  this  fub- 
i^ftltution  may  take  place,  the  next  queftion  is  whether  this 
'-cbditril  is  at  all  events  a  fubftitution ;  and  upon  reading  it  with 
fdme  attention  it  is  impofsible  to  fay,  it  is  not  a  complete  re* 
^vocation  of  thatf  legacy^  It  is  an  abfolute  gift  of.tbe  kgacy 
'defigned  iox -Edgcomb  DanUrs  children;  and  the  reafon  ac- 
<x>mpani9S- jt«  It  was  argued,  and  with  fome  ground,  that  if 
4thad  refted  upon  her  not  knowing  whether  they  were  living, 
there  would  be  good  reafoa  to  contend  that  it  fell  within  the 
*ca(e  of  paUr  crgdem  Jilium  Juum  iJJ'e  morttium:  but  fhe  goes 
farther,  thlt  (be  dpubted  if  they  were  living,  whether  they 
might  not  be  wellprovided  for,  and  fhe  totally  deprives  (hem  of 
ithat»provifipn.  ^The  Court  will  not  inquire  whether  they  are 
•well  provided  for  or  not.  Declare  therefore  that  the  legacy  of 
1300L  given  by  the  will  to  the  children  of  Edgcomb  DameK  rs 
'revoked  by  the  codicil,  and  is  well  given  by  the  codicil  to 
Ct  Kipltngy  the  younger.  That  the  gift  of  the  refidue  of  tlie 
W»iiey  arifing  from  the  fale  of  the  teftatrix's  eftate  after  pay- 
tneiit  of  the  debts,  funien^  expences,  and  legacies  being  given 
•tO'-th^ritable  purpo(es»  is  void  by  the  JfatuU^  and  that  the 
'feme  bebntgs  to.  C  Kipling^  the  elder,  as  heir  at  law  to  the 
«teftatri-x*eiiu(band,  according  to  the  deed." 
*  •  It^' fo^etmies  happens  that  a  teilator  by  Jiis  will  gives  his 
^^1' eftate  to-truftees  tcl  fell,  and  apply  the  produce  to  pur- 
pofes  not  expreiled  in  the  will,  nor  intended  to  be  fo  but  with 

a  reitrfnCe.tQ;film&>fa^r<;4^^^  papcff^rletteribr  their dire&ton 
in  this  refpefi,    which  is  not  executed  and  attefled   in  fuch 
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itianner  as  is  required  by  the  ftatute  of  frauds  and  p^rj^ries. 
The  general  rule  of  law  upon  this  fubjedl  is  as  ftated  by  Lord 
EJdon  in  the  next  cafe,  viz.  ^^  th^t  an  inftrument  properly, 
attefted  in  order  to  incorporate  another  not  attefted,  mull  de-: 
fcribe,  it  fo,  as  to  be  a  manifeftation  of  what  the  paper  is-which^ 
is  meant  to  be  incorporated,  in  fuch  a  way,  that  a  co^rt  .p^'f 
equity  can  be  under  no  miftakt  (/).**  In  order. . to  fUuftrate- 
this —  ire::. 

{g)  A,  L.2.  Roman  catholic  prieft  of  GraveUmj^\t\^  J^anders^  t 
being  feifed  in  fee  of  fome  rpftl  eftates  in  Engiffti^^  by  vi^illyT 
dated  the  5th  of  DecemUvy  1789,  and  a^teft<^^>l)^P^uing  M. 
the  ftatute  of  frauds^  devif^d  to  ^.J^^  ami  fon,  and  their  Heirsi* 
his  real  eftates  in  truft^  to  fell  ^  and  until  fale,  to  apply  the* 
laents  and  profits  unto  fuch  perion  or  perfoas,  and  for  Aich' 
endsy  intents,  and  purpofes,  as  he>  the  teftator,  (hould  by*  a 
private  letter  pr  paper  of  inftrudionsy  which  he  mentioned  in 
bis  Will,  that  he  intended  to  leave  widi  Mrs.  ^,  tbearefiding 
^  Gravelinesy  or  with  her  fucceffor  for  the  time  bung,  direSi 
or  appoint :  And  ho  direded  .his  truftees  immediately  after  the 
iale,  to  pay  the  money  ariiin«r  therefrom,  and  the  interdl  until 
payment  of  the  pripcip^l,  unto  and  for  the  benefit  of  fuch  per*, 
ipn  and  in  fuch  manner  as  he  (hould  by  the  like  private  letter 
or  paper  of  inftru£tions,  dire^  and  appoint.  After  giving 
each^  oi  his  truftees  twenty  giuneas  for  their  trouble,  he  be- 
queathed the  refiduie  of  his  eftate  both  real  and  perfonal,  unto 
the  fame  truftees,  for  the  ufe  and  benefit  of  fuch  per/oH.as. 
(hould  be  named  in  the  fame  letter  or  paper  of  inftfq£tions^' 
and  appointed  his  truilees  executors.  The  teftator  died  at: 
Gravelines^  \fi  Deambir^  1794>  ^^'^  immediately  after  his 
death,  two  paper-writings  wefe  found  in  the  fame  e(iv(B:Iopo 
with  the  will  in  his  bureau,  in  the  room  in  which  he  had  re^ 
fided,  belonging  and  adjoining  to  the  monaftery  *off  Englijb 
nuns  at  Gravelinesy  of  which  Mrs.  ?. .  referred  to  in  the  will 
was  fupcrior.  The  envelope, was  iealed  up  and  indorfed.in 
the  hand-writing  of  the  teftator,  **  The  will  of  AnthmyLowe.^* 
The  papers  were  in  the  h^nd-writing  of  the  teftator,  and  to 
the  following  efFeft :  ^*  J.  P*  Efq.  and  his  fon  J^A/i,- truftees 
and  executors  of  my  will— -Gentlemen^.!  defire- that : imme* 
diately  after  my  deceafe,  you  will  (previoufty  deducing  your 
charges  and  ^xpences  in  the  execution  of  your  truft)  pay  the 
rent  of  my  houfes,  in  cafe  they  (hall  not  then  be  fold,  o^  if 
fold,  'pay  th^  monies  that  (ball  arife  by  fuch  falea^d  the  intereft 
thereof,  and  transfer  and  make 'over  the  fecurities  for  the  fame, 
unto  Mrs.  y.  now  rcfiding  at  Gravelines  in  Flanders^  or  to 
her  fucceftpr  then  in  b^iog,  or  to  iuch  other  perfon  or  peifons 
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a«  th^y  or  «i€her  of  tb^m  /ball  ftppbint.  By  this  you  will 
much  oblige^  gefitiemeni  your  theft  aiF<s£lionate  friend  iind 
faumbk  fefvant,  Anthmy  L&ivi*  Gravelines^  April  the  17th, 
1789,"  The  other  paper  was  direfted  thus—"  Reverend 
Mother  Abbefs/*  and  was  in  the  followirtg  words:  "  Deif 
madaftiy  as  to  the  worldly  eftat^  or  eflFe£ts  I  may  die  pofTeflTed 
Of  Or  intitled  to  ift  Englan4t  I  have  dcvifed  them  to  J,  P. 
Efq^.  and  hif  fon,  upon  truff,  neverthelefs  that  the  laid  gen* 
tkmeh  dually  after  my  deceafe^  as  foon  as  conveniently  may 
be^  fell  and*  difpofe  of  my  mefluiges  or  tenements,  iicuate  in 
St.  Jdhfi^s*4k4tt^  in  Cifr/OT«;-court,  &c.i  and  in  confidence 
iBOreover  that  they  will)  after  dtdu£ling  their  charges  and  ex- 
jwnc^  ih  the  execution  of  their  trufti  pay  the  rent  of  my 
houffesy  if  they  fliall  hot  then  be  fold,  or  if  fold,  pay  the 
itlortey  that  fnall  accrue  by  fuch  (ale  and  the  intereft  thereof, 
and  transfer  aiid  make  over  the  fecurities  for  the  fame  unto 
your  reverence,  of  your  fucceflbrs  then  in  being,  or  to  fuch 
Other  peifOA  or  perfohs^  as  you  or  your  fucceflfor  fhall  ^hink 
p^rop^r  to  appoint.  As  On  the  one  hand  I  (land  indebted  to  Mr. 
Mrringiori  in  40I.  and  on  the  other  hand  bequeathed  two  legacies 
of  twenty  guineas  to  tny  executors,  I  am  inclined  to  think 
the  fuftt  you  will  receive  In  confequence  of  the  falc  of  my 
l^ropelty,  Mr.  E,  being  paid,  and  the  jutt  mentioned  legacies 
difcharged,  may  amount  to  about  300I.  or  400I.  fterling;  The 
firft  hundred  pounds  I  defire  ilfter  If^.  C/s  acceptance  of  as  a 
eompenfation  for  the  lofs  Che  heretofore  unfortunately  fuftained 
Ml  her  fortune.  A  fecond  fimilar  fum  I  beg  may  he  placed  out 
to  intereft,  towards  the  entertainment  of  church  linen  j  and 
third  hundred  to  be  applicable  to  the  purpofe  or  purpofes  which 
you  Or  your  fucccflbr  may  judge  to  be  moft  expedient!  Should 
the  fum  you  receive  exceed  300I.  the  overplus  I  entreat  you  to 
remit  to  Mifs  G*  M^  provided  it  does  not  lurpafs  jol.  In  cafe 
kdOes,  what  may  remain  in  your  hands  after  you  have  given 
her  the  50I.  you  will  be  pleaied  to  accept  for  youf  own  par- 
ticular uies.  As  nothing  inare  occurs  to  mind  that  I  ^ould  wife 
to  add,  except  that  I  earn^ftly  reconimend  myfelf  to  your's, 
and  your  Oommuniiy*s  pious  prayers;  and  beg  yoa  will  be  fo 
kind>  as  to  get  fifty  mafles  difchargcd  for  the  repofe  of  my  poor 
ibul,  and  one  low  mafs  yearly  to  Jthe  fame  end,  I  (h^U  therefore 
conclude  with  the  unfeigned  aflurance,  of  how  much  and  fin- 
cerely  I  am,  dear  madam,  your,  and  your  community's  moft 
truly  well  wifeer,  and  devoted  humble  fervant,  AHthony  Lowe^ 
Gravelin^Sy  jfprit  17th.  1 789.  N.  B.  The  legacy  projefted  in 
favour  of  JVfifs  C.  M.  which  I  confidently  truft  will  fall  to  her 
fliate,  in  confequence  of  the  fale  of  my  little  property^  proceeds 
partly  from  the  real  efteem  and  regard  I  have  for  her,  and  more 
particularly  from  the  knowled^  }  havt  of  h^r  indi^en^/Circutn-? 
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fiaiKes/'    Mrs.  J.  the  abbefs,  die4  in  the  teftator's  lifetime, 
Immodiately  oi>  his  death,  the  cover  containing  all  thefe  papers    ' 
was  delivered  to  the  ladv,  who  fuccceded  Mrs.  J.  as  abbcfs. 
J.  P.  the  elder,  died  in  the  life  of  the  teftator,  but  his  fon  took 
poffeflion  of  the  real  and  perfonal  eftate,  and  the  title  deeds« 
A  eav4At  vas  entered  by  the  heirs  at  law  and  next  of  kin  of  the 
teftatpr^  ag;aiAft  the  probate  of  any  of  Uiefe  papers,  and  the]f 
filed  a  biU  in  chancery  againft  the  liirvtving  truftee,  and  againft 
JV.  C,  and  C.  M.  praying  that  fuch  truftee  might  be  declared  a 
truftee  for  the  plaintiffs  as  to  the  real,  and  the  refidue  of  the 
pedopal  eftates»  and  deliver  up  the  pofieffion  and  the  title 
deeds,  and  account  for  the  rents  and  profits  and  the  perfonal 
cftate,  &c.;  infifting  that  the  papers  found  with  the  will  coal4 
not  be  coniidered  as  the  papers  intended  by  the  teftator.    And , 
Lord  Eldon^  C.  thus  exprcfled  bimfelf,  ^^  I  am  very  ftrongly  of 
opinion,  thinking,  thefe  two  levies  would  be  good^  if  the 
fund  was  well  given^  that  there  is  not  fufficicnt  legal  certainty 
to  be  colledled  from  the  inftrument  iienad  by  three  witneftes. 
thai;  tlbo  teftator  has.diipofed  of  his  reaJ  eftaie.    The  rule  g;oel 
nq  farther  than  this :  (I  except  charges  for  debts  and  legacies! 
that  if  the  produce  of  feal  eftate  is  to  be  difpofed  Qf>  you  mu^ 
file w  an  inftmment  in  efte^  executed  by  the  teftator  in  the  pre* 
fence  of  three  witnefles,  and  evidencing  from  its  own  contents* 
0at  \t,  is  fo  in  a  fenfe,  even  if  no  atteftation  is  anneieed  to  it* 
The  rule  of  law  is,  that  an  inftrument  properly  attefted,  hx 
order. tp  incorporate  another  inftrument  not  attefted,  muft  de- 
scribe it  fo,  as  to  be  a  manifeftation  of  what  the  paper  is, 
which  is  meant  to  be  incorporated,  in  fuch  a  way  that  the 
court  can  be  under  no  miftake.    In  that  vray  of  putting  the 
cafe  it  is  not  neceifary  to  decide  whether  the  teftator's  Intention 
before  making  the  will,  was,  if  thefe  p^rs  are  incorporated, 
that  his  will  fliould  not  be  confummate  till  they  were  delivered 
to  the  Superior^  though  if  the  caufe  were  decided  upon  that 
grouivli  I  am  not  fure  it  would  be  wrong  \   for  I  can  imagine, 
thathn  might  have  conceivf^d  a  purpofe  of  piety^^  and  taking 
it  to  be  %\i^  moft  rational  purpofe  of  piety,  he  might  confider 
that  notwithftanding  his  purpofe  at  that  time,  he .  might  have 
more  favour  to  his  relations  afterwards,  and  they  might  become ' 
as  proper  obje^s  of  his  piety  as  any  other ;  and  therefore  he 
might  intend  to  difpofe  of  the  money  for  fuch  purpofe  as  ftiould 
.  be  expreifed  in  a  paper  he  intended  to  leave  with  the  Superior* 
I  always  thought  the  conftrudion  of  Heylin  v.  Meylin  (A),  rather 
.'critical*     That  cafe,  however,  was  decided  by  high  authority* 
Sut  J  take  all  thefe  papers  to  have  been  prepared  «n  the  fame 
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day.  It  is  a  more  ferious  thing  to  execute  a  will  than  to  flgn 
a  letter :  therefore,  I  apprehend]^  he  ilgned  the  letters  then  i 
but  hefitated  about  executing  the  will  till  December.  Judginjj 
^sa  private  individual  there  can  be  no  doubt,  that  when  he  exr 
touted  the  wiU,  he  meant  that  inftrument  and  thefe  two  letter^ 
fliould  have  their  effe«Si :  but  unlefs  the  rule  qf  law  allows  me, 
I  cannot  eftablitb  the  letters,  and  I  am  not  fatisfied,  he  meant 
them  to  have  their  effeft  unlefs  delivered  to  the  Superior,  as  he 
might  mean  that  to  be  a  part  qf  the  a£t  to  make  the  will  com* 

Slete.  The  Intention  of  lejiving  theip  with  her  can  never  un- 
er  the  circumflances  in  which  he  llyed»  be  fatisfjed  by  th^ 
circumftance  of  finding  them  in  the  convent.  He  was  Hying,  and 
|iad  his  bureau  in  thint  room  belonging  to  the  conyent^^  and  it 

}*s  impollible  upon  that  circumftarice  to  fay,  that  according  to 
lis  intention  he  bad  left  them  with  her.  Froin  his  refidefice, 
l^'e  could  not  avoid  leaving  them'  thtere.  This  is  fortified  by 
what  follows :  Mrs.  7.  lived  fometime,  and  he  never  left  any 
paper  with  her,  or  delivered  any  to  her  fiiccefibr.  Certainly 
at  his  death,  the  abbefe  had  no  motion  they  were  left  with  kef, 
for  fhe  defires  the  will  to  be  brought  to  lier,  and  gets  jx>fleffioa 
of  it.  In  favour  of  an  heir  at  Uiw,  whpm  I  muft  we  difin* 
herited  by  nothing  but  a  clear  manifeft^tbn  of  intention,  it 
*would  not  be  too  uropg  to  fay,  the  teftator  did  not  mean  his 
yill  to  be  CoKfummatCj  unlefs  he  fliould  do  that  aft  of  leaving 
it  wfth  the  Superior,'  which  ht  never  did.-r-But  there  is  another 
ground:  not  whether  the  fard  envelope  or  Aiperfcription  is  evi- 
dence that  the  teftator  meant  thefe  {hptjid  be 'the  papers  referreid 
t-Oy  but  whether  I  muft  of  necefljty  colleft  frqm  the  contents  of 
the  will,' that  they  fhould  be  corifidered  the  fame.  T^^e  fantie  cover 
is  nothihg  with  reference  to  the  ftatute,  and  the  fuperfcription 
:has  not  three  withqfes.  The  true  queftiori  is,  if  thefe  papers 
^ere  found  in  the  biii-eaii  withthe  vytn,  can  Ifay  froni  the  con- 
^'ehts  of  the  will,  thefe  two  papers  art  tfie  papers  referred  to,^  fiup- 
'pofe  fevetal  other  papers  were  found  with  them :  could  I  &y  this 
win  wotild  havfe  enabled  mi  to  Mefi  thefe  two  as  the  only 
papers  referred  to  ?  The  rule  arid  my  cipinion  are,  that  the  will 
has  not  hy  its  contents  fufficienthr  identified  thdfc  papers  tq 
enable  nie  to  fey  they  are  neceflarily  incorporated :  if  not,  they 
they  are  not  attefted  by "  three  witneflcs,  and  it  is  admitted  on 
all  hands  that  this  fort  of  difpoJrtion  unlefs  the  antecedent  pape^ 
is  in(?orp orated,  cannot  be  brought  within  the  rule  as  to  debts 
and  legacies  charged  on  real  eftatie  by  ai)  linattcfted  piaperj  I 
cannot,'  therefdre,  give  tl^efe  paftJes  their  kgacits,  though  I 
regret  tt..**  ^     '  .  .  v     . .      r^         .      .  ^  .     , 

In  confidering  the  fubjecjl  of  this  chapter,  it  muft  ^lot  be  for-? 
gotten  that  th^  real  eimt^  when  efl[^cluaily  charged  with  the 
payment  pif  legacies  will  b^?  liable  to  bear  tl\e  burthen  once  only^ 
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lb  that  tbe  legatees  cannot  relbrt  to  it  again,  if  the  peribns  in* 
tnifted  with  the  power  to  raife  and  pay  the  legacies  mifappljr 
;uid  wafte  the  money-^-accordingly  in  a  cafe  which  was  decide! 
In  the  Houfe  of  Lords,  Mich*  1609,  ^^  reported  in  Salkeld(i). 
A  man  limited  an  eftate  to  truftees  for  payment  of  debts  and 
legacies.  The  tmftees  raifed  the  whole  money,  and  the  beir 
p^yed  to  have  the  land,  which  was  oppoibd  from  the  circum* 
ilance  of  the  truftees  not  having  applied  the  money  purfuant  C0 
|he  tnift,  but  converted  it  to  their  own  ufe,  (o  that  the  ddits 
and  legacies  remained  unpaid ;  and  it  was  refolved,  that  the  heir 
ihould  liave  the  land  dflcharged,  and  that  the  legatees  IhouU 
take  their  remedy  againft  the  truftees ;  for  the  eftate  was 
debtor  for  the  debts  and  legacies  only,  and  not  for  the  fauHs  of 
the  trtiftepsj  lb  that  the  eftfUe  continued  liable  lb  long  as  the 
jflebts  and  legacies y^^w/^ or  mi^ht  be  paid  and  no  longer;  an4 
when  the  land  had  once  borne  its  burthen,  and  th^monejrnKlbdi 
jt  was  discharged  and  t6e  truftees  liable. 

(1)  I Y9I.  143,^  I  R  Will.  5tS.  S.  f  . 
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CHAP.  vn. 

Of  Legacies  upon  Conditmi,  Performancet  8Cc* 

Sc^.I,     Of  I^ifacUs  upon  Condition. 

irV  LEGACY  upon  condition. msiy  be  defined,  ^^  A  bequeS 
wbo(fe  cxiftence  depends  upon  the  happening  or  not  happening 
of  fonoe  uncertain  ev^t,  whereby  it  is  either  to  take  e^e£t  or 
i>c  defeated/'  Thefe  conditions  admit  of  a  two-fold  divifton,. 
^'nto^  conditiom  pruedent  and  conditions yi^^^i^^/ir,  .The  for- 
mer  are  fuch  as  muft  happen  or  be  performed  before  the  legacy 
can  yeft,  the  latter  are  fuch  as  by  non-performance  will  defeat 
the  legacy  already  vcfied«  Th^s  if  a  kgytcy  w^re  given  to  A. 
upon  his  marriage  witii  B.  this  would  be,  a  precedent  condition, 
and  muft  be  performed  before  the  legacy  could  veil :  but  if  a 
term  were  devifed  to  A.  upon  condition  that  he  paid  to  B. 
lool.  at  Michaelmas,  next  after  the  teftator^s  death,  this  would 
be  a  fubfequentjcondition,  fo  as  to  diveft  and  defeat  the  bequeft 
to  A.  if  not  performed. 

Conditions  which  are  impoflible  at  the  time  of  creation,  or 
become  fo  afterwards  by  the  ad^  of  God,  or  of  the  teftator, 
or  which  are  contrary  to  law,  or  repugnant  to  the  bequeft, 
are  void  \  but  it  muft  be  noticed,  that  the  JtStSt  of  thefe  con- 
ditions, in  relation  to  legacies,  is  not  always  the  fame,  for 
if  the  condition  be  precedent,  that  is,  if  it  is  to  be  performed 
before  the  legacy  vefts  in  intereft,  although  the  condition  be 
VQid,  from  the  impracticability  or  unlawfulnefs  of  the  perfor- 
mance, yet  as  the  legacy  is  only  giveni  upon  the  terms  of  com- 
plying with  the  condition,  the  legacy  as  depending  upon  it, 
muft  be  alfo  void  {a)*  In  this  inftance  the  common  and  civil 
laws  differ;  for  by  the  latter,  if  the  condition  were  impoilible 
0b  initioy  it  was  void,  whether  precedent  or  fubfequent,  and 
the  legatee  was  intitled  to  his  legacy,  unlefs  it  was  apparent 
that  the  teftator  fuppofed  the  condition  poffible,  at  the  time  he 
created :  Thus  in  the  inftance  of  a  bequeft  to  B.  if  he  married 
the  teftator^s  daughter,  (he  happening  to  be  then  dead ;  as 
non  conjiat  the  legacy  would  have  been  given  if  the  teftator 
had  been  apprifed^of  his  ^daughter's  death,  the  impoifibility  of 
performing  the  condition  would  not  be  allowed  to  enure  to 

(aj  Show.  Pari.  Ca.  83 — 87,  Co.Litt.  aQ^, 
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the  advuntagc  of  (be  Itgitee  (h).  In  9^11  ^a&s  however^  of 
Gondictons  bccomitig  void  tmder  the  above  drcumftances,  if 
fuch  conditions  be  fubfe^uenty  the  legacies  will  be  coaildered 
abfolute,  that  is  totally  d^cbarged  from  thein.    Thus, — • 

(c)  A*  by  his  will  devifed  as  follows  j—**  I  give  all  my 
manors,  lamis^  &€•  in  Gumbtrlaad,  to  James  (now  Sir  J  amis) 
howther^  (the  platnltiF)  in  tail.  And  whereas  I  am  owner 
(^  feveral  burgage  temires  in  Goeiermouth^  it  is  my  will 
they  fliall  not  be  tnt^iied,  as  I  have  done  my  other  efl-ates  in 
Cumberland  I  and  therefore  I  devife  them  to  Sir  IVtlUam 
Lowtber  and  bis  heirs.  And  whereas  I  think  it  right -for 
Jame$  Lowthfr  to  have  all  the  eftfttes  which  Sir  ffllluim  has 
in  Cumberland^  and  for  Sir  JVUliam  io  have  all  the  eftates* 
iilfiucb  James  Loxvther  has  in  Y%rkjbire^  I  give  30,000]*  ftoc]^ 
to  Sir  IVilliam  and  A,  in  truft  for  James  Lowther^  to  receive 
all  the  dividends,  till  Sir  JVUliam  ihall  by  abfohite  coavayaAce 
make  over  to  James  and  his  heirs  all  his  eftate  in  CuynberJandt 
and  James  ibiaU  make  over  his  eftate  in  T9rkfl)ir4  to  Sir 
tVilliam :  and  in  cafe  of  ncgleft  or  refufa^  by  either^  within 
eight  months  after  Jama  Lowtber  comes  of  age,  fuch  perfon 
fhail  not  have  any  mare  of  the  30,600!.)  and  in  cafe  it  i$  made 
good  and  completed  by  them  both,  the  30,oool.  to  be  equally 
divided  between  them."  And  he  made  Sir  fVilluim  Lowtber 
fole  executor  and  refiduary  legatee.  Sir  If^lliam  Lou/tier 
died  before  any  exchange  was  made,  and  before  Sir  James 
came  at  age.  Queftioji,  whether  James  Lnuther  was  become 
intitled  to  the  legacy,  of  30^0001.  ?  And  by  Sir  Robert  Henley^ 
Lord  Keeper^  **  This  is  a  bequeft  of  a  chattel  bearing  fruit 
to  Sir  James  Lotuther^  fuhjed  to  be  defeated  by  a  fubfequent 
event  of  his  refufal  to  exchange.  In  fuch  a  cafe,  the  legatee 
has  an  abfolute  intereft  in  the  legacy  till  the  event  happens, 
juft  as  the  owner  of  a  bafe  fee  has  till  the  determination  of  it, 
as  abfolute  an  intereft  as  the  tenant  in  fee-fimpte,  and  if  the 
event  becomes  impoffible,  the  legacy  becomes  abfolute,  as  if 
given  upon  an  impoifible  condition  -,  for  then  the  condition  is 
void  as  repumant,  and  the  legacy  is  good.  This  is,  legatum 
cdertenii  caufa  mn  benrvolentla  \  a  fpecies  at  firft  reprobated  by 
the  Rojnan  law  as  nomine  pwna^  but  afterwards  permitted. 
The  end  he  intended  by  it  was  an  exchange  of  their  eftates  i^ 
Qpoti  that  event  it  was  to  be  (bared  between  them :  bv  Sir 
William's  death  that  event  became  impofSble.  Sir  James 
was  not  in  fault,  he  never  refufed,  therefore  the  bequeft  be- 
came abfolute  in  him.''  The  decree  was  affirmed  in  the 
Hottfe  of  Lordst 


^hj  Swinb.  Pt.  4.  Se6l.  6.  paflim,    fcj  Sir  James  tQWthcr  -i^. 
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Inftances  majr  occur  of  the  daughttrs  'of  teftators  refuflng 
to  marry  the  perfons  to  whom  legacies  zm  given  upon  the 
condition  that  fuch  marriages  take  place.  In  thofe  inftances 
•  the  civil  law  would  not  require  a  HixSt  performance,  but  coa- 
fkrut  the  offer  and  defire  of  the  legatees  to  effe£^uate  fuch  mar- 
liagei  fufficient  to  entitk  them  to  the  legacies  {d).  But  it 
feento  doubtful  whether  courts  of  equity  would  adopt  the  fame 
rule  of  conftruAion  in  complaifance  to  that  law  i  firji\  becaufe 
according  to  the  law  of  £ltgland»  the  conditions  being  prece*: 
dent,  no  inters  v^fts  pfior  to  the  performance  of. them;  and 
ficmdly^  becaufe  n6  infelrehce  can  be  coIle£ted  of  an  intention, 
that  the  perfons  defcribed  fliould  take  beneficially  under  the 
wills  before  they  made  alliances  with  the  fiimilies  of  their 
benela£tors,  but  the  contrary  inference  is  more  ftrong  and 
rcftfonri)!^.  - 

A  ci^ridttion  impoi&ble  at  the  creation  is,  when  the  perfor* 
mance  of  it  was  not  at  any  period,  within  the  power  of  the 
legate,  ni  in  the  inflarice  of  a  legacy  given  to  B:  if  he  drank 
vp  all  the  water  of  the  fea* 

A  Condition  not  impoffible  at  its  creation,  but  become  fo 
afterwards,  if  the  M  of  Gody  befsdes  the  inftance  before  given, 
may  be  thu&  exemplmed  i-^jf.  beaueathed  a  legacy  to  3.  in 
cafe  be  niarried  the  teftator^s  daugnter^  but  before  the  mar* 
riage  could  take  place,  the  daughter  died.  Here  the  condition 
w^s  good  in  the  commencement,  but  became  impradicablo 
by  a  fubfeqUent  and  unavoidable  event. 

*  A  condition  not  impoffible  at  its  creation^  but  afterward^ 
jnadfe  fo  by  the  a^  of  the  ujiaf$r^  may  be  illuftrated  in  this 
manoeif.  >  A  legacy  was  given  to  B^  upon  condition  that  he 
buried  the  teftator  in  the  Cathedral-  church  of  Saint  Peter,  at 
York  $' the  teftator  afterwards  Mei  exc^mpnunicate^  for  which 
j<^afon  the  rives* of  fepulture  were  denied  hitiM  In  this  inftance 
the  condition  was  good  und  pra£ti<;^bie  iit  its  creation,  but 
became  tmpoffible  to  be  performed  by  theibbfequent  <:ondu£t 
of  the  teftator.  '  .  "  "*  **:. 

A  conditionals  confidered  refngnant  U  the  nature  of  the  be^ 
quij}  and  contrary  to  hw^  wj^en  the  reftraint  Jmpofed,  is  incom- 
patible with  the  enjoyment  of  the. legacy  in  ta  krge  >and  sUnple 
a  manner  as  the  law  allows  in  fimiiar  cafes ^  thus  in  inftances 
where  the  condition  reftrains  the  legatee  from,  difpofing  of 
his  legacy,  when  the  bequeft  to  him  is  abfolute,  the  condition 
is  void  for  the  feafon  laft  given  :  for  example,;-*^ 

{e)  J.  made  the  followinjj  difpbfitiofn i^yi  his  will,  *•  I  give 
and  bequeath  to  my  fon  H.  Bradley y  the  dividends  arifing  mm 

fdy^v/\n^.  pt.  4,  p.  Z4C— 243,'  and  fe(5l.  8,  p.  %^o,    f^J  Bradley 
'V.  Peixo^o;  3V«f. Jdii.  CC»  324.  l.    * 
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1620I.  Bank-StoCk»  for  his  fupport  during  *bis  Hfe:  but  it 
his  deceafe  the  faid  i6aoU  Bank-Stock,  principal  and,  intercft 
to  devolve  to  his  heirs,  executors,  adminiftrators  and  a/Iign^. 
Having  obferved  during  the  term  of  my  life  fo  many  fatal  ex* 
amples  of  parents  having  left  their, children  in  a  ftate  of  opii«- 
ience,  who  have  afterwards  been  reduced  to  want  the  common 
neceffiu-ies  of  life,  my  principal  view  in  this  will  i^,  that  my 
wife  and  children  m^  have  a  folid  fufficiency  to  fuppoit  them, 
during  their  lives,  ror  this  purpofc  1  will  and  mofl:  ftri^ly 
ordain,  that  if  my  wife  or  any  one  of  my  children,  (hau 
attempt  to  difpofe  pf  all  or. any  part  of  the  Bank-Stock,  the 
dividends  from  which  are  bequeathed  60  them  in  this  will  and 
teftament  for  their  fupport  diuring  their  lives,  fuch  an  attempt 
by  my  wife,  or  any  of  my  childceo^  fltall  exclude  them,  himi 
him,  or  her^  fo  attempting  from  anr  benefit  in  this  will  and 
teftament,  and  fhall  forfeit  the  whole  of  their  ihare,  principal 
and  iotereft,  which  fliall  go  and  be  ^Itvided  unto  and  among 
mj  other  cMldrea  in  equal  (hares,  that  will  obferve  the  tenor 
ot  this  will  and  teftament.*'  The  bill  wa$  filed  by  H.  Bradley, 
againft  one  of  the  teftator*s  datightecs  who  had  taken  out  ad* 
miniftration^  by  which  it  was  prayed,  that  the  defendant 
might  be  decreed  to  transfer  the  i620l,  Bank-Stock  to  the 
plaintiff.  The  other  children  were  out  of  thejurifdidlion  of 
the  court :  and  by  the  Majier  of  the  Rclls^  **  The  firft  claufe 
is  an.abfolute  gif^of  the  principal  and  dividends.  But  theii 
comes  this  clauie  with  ^hich  the  plaintiff  does  not  comply ; 
»id  the  queftion  is,  whether  by  the  rules  of  this  court  he 
can  demand  the  iegacy,  not  complying  with  the  injunction 
the  teftator  has  laid  upon.him,  or  rather  whether  the  condition 
is  confiftent  with  the  gift  i  Seeing  the  &ther*s  intent  fo  clear^jr 
and  ftrongly  exprefted,  I  have  taken  fome  time  to  Coniider 
this  cafe,  and  have  endeavoured  to  fatisfy  myfelf,  that  I  am 
at  liberty  to  refufe  the  plaintiiF  the  demand  which  he  now 
makes.  Indeed  another  reafon  for  delaying  my  judgment  was^ 
that  there  appeared  to  be  roiher  children  who  were  interefted 
in  this  queftion,  and  are  not  parties  to  the.caufe.  The  reafon 
given  for. not  having  them  before  the  court,  is,  that  they  are 
out  of  the*  jurifdi(3ion.  Had  .they  been  in  this  coiuitryi  I 
fhould  have  expe<9;ed  them  to  have  been  made  ilefendants,  to 
fuftain,  their  interefts:  but  as  they  live  abroad,  the  caufebas 
proceeded,  without  them,  and  according  to  the  c^inion  I  have 
;formed  of-  this  cafe,,  they  are  not  neceflary  parries,  becaufe  f 
feel  myfel£  obliged  to  fay^  tba|  the  provifo^  I  have  before  ftated, 
is  of >  Done  effeffc*  I  have,  looked  into  the  cafes  which  have 
beeil  mei4bned,'and.ftnd*it  laid  dbwn  a&a  rjule  long  ago  efta- 
blifhed,  that^  w.henr^tbereJs  a  gift  with  a  condition  ixicotififteot 
with  and  repugnant  to  fuch  gift,  the  conditi#ii  tjl  whiilly  void. 
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A  oohdttion  (bat  tenant  ia  £ee  (hall  not  alien  i$  jrcpugnant, 
auid  there  are  many  other  ca&s  of  the  ikme  fort,  JPhrs.v*  jFinn^ 
X  Ventr.  321.  Roll  435,  The  report  in  l^entrh  is  very  con- 
liifedy  but  it  appears  clearly,  from  the  repuort  of  this  caib  in 
Pollexftn^  as  Well  as  from  many  other  cs^es,  that  the  court 
flicant  to  fay,  that  where  tiiere  i«  a  gift  in  tail,  with  condtuon 
not  to  fuffer  a  recovery,  the  condition  is  void*  There  are 
feveral  cafes  of  this  kind  colIciSted  in  2  DanV^.  Ab.  22,  which 
ihew>  that  a  condition  repugnant  to  the  natare  of  the  eftate 
given  b  void :  Co.  Litt.  223  a.  Dyer  264,  ATildmay^s  cafe, 
6  Co»  40.  Stukily  v«  ButUfj  Hob.  1689  are  of  the  fame  kind, 
where  it  was  held,  that  the  exception  of  the  very  thing,  that 
is  the  fubjed  of  the  gift,  is  of  no  effied.  In  all  thefe  cafes  the 
gift  ilands,  and  the  condition  or  exception  is  reje<Sled»  In  this 
cafe  then,  I  am  under  the  neceffity  of  declaring^  that  this  i« 
a  gift  with  a  qualification  inooniiuent  with  the  gift,  add  the 
qualification  toiaik  therefore  be  rejoSied*  rhis  is  not  like 
&£u:kett  v.  fVray  (/)>  4  Bro..  CC.  483,  far  there  the  gift  was 
Xo  a  feme  covert  for  life,  and  then  to  fuch  ufes  as  fhe  (kould 
hy  will  appoint.  Sie  4xyuld  appoint  by  will  only^  and'could 
not  bin4  her  exiecutors  by  any  deed  in  her  lifetime,  and  I 
declared  in  dcterinimng  that  cafe,  that  I  (houid  think  otherwiie 
in  the  cafe  of  a.  man  or  any  other  perfon  having  an  abfolute 
intereft.  A  man  could  bind  his  executors,  but  not  ^  feme 
€Qvert,  If  this  had  been  a  gift  to  the  ion  for  life,  and  aft^r  his 
death  as  be  fhould  appoint,  and  in  default  of  appointment  th^n 
to  other  perfons,  I  defire  not  to  be  undcrftood,  that  it  would 
jK)t  be  good :  if  in  default  of  appointment  it  was  to  go  to  his 
.executors^  I  ibould  doubt  whether  it  would  he  fo :  but  I  give 
^jO  opinion  upon  this.  Upon  the  whole  I  am  obliged  to  hold 
this  condition  repugnant  to  the  gift  and  therefore  void." 

The  above  diecifion  being  founded  upon  the  inconiiftency 
iietwecn  the  intereft  which  the  legastee  took  in  the  bequeft, 
and  the  qualification  or  reftraint  attempted  to  be  annexed  to 
it,  it  ibUowSy  that  a  condition  not  to  dI(pofe  of  the  legacy  may 
be  good,  when  it  and  the  legacy  are  not  repugnant.  Suppoie 
then  that  the  legaxee,  took  axl  intereft  for  life  only  in  the  bequeft, 
And  after  his  death,  another  perfon  was  dire£ted  to  take  it  by 
executory  deyife^  in  fuch  oafe  a  oondition  to  reftrain  the  firft  le- 
gatee from  alienating  the  legacy  would  be  confident  and  good. 
AJpott  the  fs^ne  principle,  if  the  condition  be  not  general,  bi(t 
^eftrains  the  legaitee  from  difpofing  of  his  Is^cy  to  a  partUular 
perfon^  it  will  ^e  good,  although  the  legatee  may  have  the 
aibfolute  intereft,  for  in  this  inftance  the  f  eilraint  does  ftot  pre- 
clude hixn  £rom  alienating  his  legacy,  but  only  impofes  terms 
upon  him,  which  may  be  equitabde  and  proper  (g)» 

ffj  Infrl.     (g)  Swinb.  pt.  4.  Scft.  23,  p,  a}!*^^!  atid  j*   . 


Conditions  tbrmod  iltegai  bj  tbt  civil  law  riixf  he  fyhh^9 
conTidered  under  two  haKts  or  clailes,  viz.  fuch  condtttotid 
»  relste  to  ufiamemts  ;  zaA  fach  as  concern  the  liberty  0/mai*^ 
rittge^ 

Ftrft:  CMditioiis  which  relate  to teftaineiits.  

Coaditioos  which  (if  pcmitted)  wouM  have  a  tendeiKry  to  ifi'< 
fringe  upoo  the  liberty  of  another  perfon's  di^fpofition^  are  c^dfi^ 
dered  by  the  civil  law  as  eafiUus  and  void.-^— Thus  if  a  iegaci^ 
were  given  \ry  A.Xo  B.  upon  condition  that  B^  fliould  ksive  if; 
the  like  Ifcgacy  by  his  teaftauieiit^  foch  condition  would  not  be 
ftq^rted,  firft,  becaufe  it  is  considered  as  inconfiftent  With  ttiat 
freedom  of  will  which  jS.  ought  to  poflefs  at  the  time  of  making 
his  teftamenty  and  fecondly  becaufe  fuch  conditioh  is  prefumed  to 
be  clothed  with  artifice,  and  inferted  by  J^  with  a  view  of  ob- 
taining an  undue  advantage  over  B.  So  odious  are  thefe  con- 
ditions 00  the  civil  law,  that  they^  are  declared  void,  altboag;h 
inferted  in  teftavMflits  purely  milttary^  of  in  the  teihiments  of 
fathers  providing  for  tfaeur  children^  or  in  teftaments  ^d  fiki 
emtfas^  and  the  like.  If  however,  the  condition  had  no  refer« 
enee  to  the  jutun.aQ  tf  the  legatee^  but  the  terms  of  -the  be-^ 
queft  were  ip  fubftance  as  mlows,  vis.  ^  I  bequeath  to  nC 
iOol«  if  he  has  bequeathed  to  me  a  like  fum  by  his  will/*  €h« 
condition  would  be  fupported,  as  it  was  apparent  thit  the 
conditioa  did  not  in  the  leaft  interfere  with  jIJ'%  liberty  of 
dilpofition,  and  therefore  the  ca<c  did  not  h\\  within  the  law 
of  captious  bc({uefts{^)• 

A  fecond  clafs  of  captious  bcc^oefts  depending  upon  (Imikr 
rcaiiMiing,  is  when  a  teftanwent  is  iaidto  depend  upon  the*  will 
or  appokitoient  of  another  perfan.  Accordingly  if  €k  b^« 
queath  akgacyof  50!  tt>  it  if  B.  wiU^oTj  tp  fuch  fcrfik 
CIS  A.  JBaU  appoint^  the  legacies  wouM  be  void  by  the  c4vil  \^wt 
The  finft  fappofftious  cafe  would  be  adjodgitd  fo,  forthts  reaion^ 
yit.^  that  ancient  le^flatm^s  coaildered,  that  if  teftators*  wer^ 
permitted  to  refer  their  ficftamems  «o  the  wills  of  other  perrons 
for  effed,  it  would  open  a  fprine  for  fraud,  by  putting  it  i^ 
the  power  of  the  perfon  depended  upon,  to  di&ppoint  the  per- 
ion  intended  to  he  beneiktvd  by  the  teftator*  The  fecond 
£ippofitiou$  cafe  would  be  adjudged  v<^d,  becaufe  by  the  civii 
kw  t^ftiitgrs  are  not  ki veiled  wiith  the  power  to  refer  th» 
hibftsnce  of  their  wi^s  to  the  /irUtrium  of  Mother  perfon^  the: 
power  «f  dil^fitiofi  beoig  confidemd  as  amieMd  to  the  f^nfm 
of  the  teftator^-.aod  inolpable  of  ddlegatieci,  esoepi  in -the  ptnc-^ 
tscuIarcales.meniiiiHMd  in  Siovdmnn* 

Such  being  the  rule  of  the  civil  law  concerning  bequeft$ 
whidi  ift  X9xms.  -captums^  k  mmf  be  aflced»  whethcfr  coufts  oi' 


(*)  Swinb.  pt.4^  f«ft.  ttp.jf,%H* 
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equity  have  adopted  its  reafoning  in  fimilir  Inftances?  With 
r^^ard  to  the  firft  clais  of  thefe  bequefts,  I  have  found  no  cafe 
in  which  thofe  courts  have  been  called  upon  to  decide  the 
quefiion.  The  reafons  siven  by  the  civil  law  for  rejecting  them 
are  not  deftitute  of  policy  and  WifdtHn^  and  therefore  intitled 
to  refpe&.  The  resrfbn,  fays  Swinburne^  referring  to  autho- 
rities, why  thefe  bequefts  are  called  captious,  is,  <^  becaufe  the 
teftator  iippc^ng  the  condition,  endeavours  to  catch  or  entrap 
the  lessee,  by  inducing  him  to  give  fuch  teftator  a  legacy^ 
in  cafe  the  legatee  dies  fifft^  by  which  mean  alfo  the  libercy 
of  bequeathing  which  the  legatee  ought  to  enjoy,  is  deftroyed: 
and  as  in  marrifl^es*  the  (kme  ought  to  be  free  not  only  from 
the  fear  of  incurring  Ids,  bat  alio  from  the  apprehenfion  of 
not  obtaining  gain,  To  in  teftaments  the  fame  ought  to  bt 
arade  with  all  freedom,  not  only  divefted  from  the  fear  of  in*^ 
curring  lofs,  but  alfo  without  any  proTpe^l  of  gain  or  reward/' 
With  due  deferenee  to  thofe  reafons,  it  feems  that  the  law 
of  England  allows  every  perfon  to  dii^ofe  of  hils  property  as 
he  chufes,  provided  his  will  be  not  contrary  to  legal  policy^ 
and  fraud  is  never  prefumed  without  proofl  Ko  folid  objection, 
therefore,  arifes  to  qualify  this  liberty,  in  inftances  where  two 
perfons  are  deiiroHS  to  create  by  their  teftaments.  a  contingent 
benefit  in  favour  of  the  one  who  may  happen  to  furvive  the 
other,  where  jao  deceit  has  been  pitafli&d  by  either  party.  It 
feems  however,  fettled,  that  if  two  perfons  enter  into  a  i^ir  and 
definite  agreement,  to  leave  each  other  a  fum  of  money,  or  to 
fettle  by  their  wills  the  property  of  each  for  the  benefit  of 
the  furvivor,  a  court  of  equity  will  enforce  a  performance 
of  fuch  ;^reement  {i) ;  and  witn  refjpeft  to  the  fecond  clafs  of 
captious  bequefts,  it  Ihould  feedot  that  A*s  legacy  would  vefl: 
immediately  upon  B.  fignifying.  .his  affent ;  and  nothing  is 
more  frequent  in  pra&ice  than  difpofitions  in  truf):  to  jf.  for 
life^  with  a  limitation  after  ^/s  death,,  for  fuch  perfons  as  he 
fliall  appoint^  ihe  validity  of  which  limitation  has  never  been 
queftioned*  .. 

Legacies  given  to  perfons  with,  a  condition  not  to  difpute 
the  validity,  or  the: bequefts  of  wills  or  teftaments,  are  not 
obligatory,  but  in  Urrortm  only  j  ib  that  if  there  ea^ift  probabilir 
€auja.  tiiigandiy  an.  endeavour  to  fet  them  afide  will  be  no 
forfeiture  {i).  But .  if  the  legacies  to  which  (itch  condition  is 
annexed,  1:^  limited'  <^er  upon  a  breach  of  it^  the  iton-obfer* 
vanice.  of  thft^^ofiditiofi  will  create  a  forfeiture,  and  for  this 
leftfon,  becaufe  immediately  upon  the  breach,  an  tntereft  in 

*       #  ■• 

fi/  3.Vef.  Jim.  CC.  402,  ^  Vef*  Jun.  CC,  160.  fkj  Ptowell  v, 
Morgan,  3  Vem.  90.  Norris  <i'.  Burroughs,  z  Atk.  404.  Lloyd  <v. 
Spillet,  3  P.  Will.  344.,   , ,        .     . 
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the  legacy  iprings  up  and  vefts  in  a  third  perfon,  viz.  in  the 
perfon  to  whom  it  is  given  over,  fo  that  a  court  oi  equity 
cannot,  without  a  violation  of  its  principles,  deprive  fuch  perfon 
of  his  right.     Thus, — 

(/)  jf.  a  freeman  of  London^  taking  notice  by  his  will  that 
he  had  advanced  his  only  daughter  in  marriage,  gave  to  her 
35!.  provided  that  if  flie  or  her  hu(band  refufed  to  give  a 
releafe  to  his  executors  after  his  death,  or  fhould  any  ways 
trouble  or  difturb  them,  upon  any  claim  or  pretence  by  virtue 
of  the  cuftom  of  London^  the  legacy  of  35I.  fhould  go  over 
to  the  children  of  his  youngeft  daughter  deceafed.  The  daugh- 
ter and  her  huiband  claimed  by  the  cuftom  in  opposition  to  the 
will,  and  it  was  infifted,  that  as  the  legacy  was  given  over 
on  the  event  of  the  legatee  or  her  hufband  making  any  claim, 
or  difturbin^  the  executors  under  pretence- of  the  cuftom  of 
London^  a  right  became  vefted  in  the  legatees  over,  by  the 
claim  which  had  been  made,  which  a  court  of  equity  could 
not  diveft :  and  the  Mafter  of  the  RoHs  compared  it  to  the 
cafe  of  a  legacy  to  a  child,  upon  condition  that  (he  married 
with  confent  of  the  executor,  but  if  ihe  fhould  not  marry 
with  fuch  confent,  then  the  legacy  to  gb  over ;  though  this 
was  againft  the  rule  of  the  civil  law  according  to  which  marU 
tagium  debet  ejfe  Uberumy  yet  it  was  ^  good  condition  by  our 
law,  and  when  the  legacy  was  once  vefted  in  the  devifee  over, 
equity  could  not  fetch  it  back  again.  Alfo  there  was  no 
colour  to  help  the  daughter  to  her  legacy,  iince  fhe  had  made 
no  claim  to  it  by  her  anfwer,  and  as  to  its  being  the  right  of 
^  feme  £ovetty  all  perfonal  things  were  under  the  power  of  the 
hufband  who  could  either  releafe  or  forfeit  them;  therefore 
the  court  decreed  that  the  daughter  and  her  hufband  had  for- 
feited the  legacy,  by  her  claiming  her  orphange  part,  and  by 
reafon  of  the  devife  over. 

If,  however,  the  limitation  over  have  no  other  eiFeA  than 
what  would  be  produced  by  operation  of  law,  in  cafe  no  fuch 
limitation  had  been  made,  the  exprefs  limitation  will  not 
prevent  the  court  from  relieving  againft  a  breach  in  inftances 
within  its  general  principle ;  accordingly  if  the  legacy  to  which 
fuch  a  condition  is  annexed,  be  given  by  the^  tefutor  to  b%$ 
executors  upon  non«^compliance  with  the  condition,  the  fec«hw.  ' 
iaety  bequeft  to  the  executors  would  not  preclude  the  jurii- 
di<£iion  of  the  court  from  relieving  againft  fuch  a  breach;  for 
the  difpo^tion  made  on  the  event  of  the  condition  broken, 
being  the  fame  which  the  law  would  have  provided,  if  no  fuch 
diipofltion  had  been  exprefsly  made,  the  principle,  which  pre* 

(l)  CUmv^  nt.  Spurling,  3  P.  Will.  526. 
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vents  tl*^  interference  of  the  court  in  cafes  where  the  limitation 
9ver  is  in  (avoyr  of  a  ftranger,  does  not  apply  (»»)• 

Secondly,  Conditiofis  which  relate  to  the  liberty  of  marnagc. 
The  civil  law  has  been  very  jealous  of  alt  conditions  an- 
liexed  ^0  legacies  wWch  impofed  reftrairit  upon  iparriagc,  as 
being  prejudicial  to  fociety  in  preventing  the  propagation  ot 
the  5ecie§  («).  Courts  of  equity  having  a  concurrent  iiurildic- 
tion  with  the  ecclcfi^dlical  in  perfonal  beq^efts,  the  fa>rmer 
h^v^  been  biaffed  in  fome  inftances  relating  to  this  fubjc«,  by 
%h^  determinatioos  of  tfie  latter,  for  the  purpof?  of  prefervmg 
uni&>rmity  of  decifion  in  both  courts.  It  is  therefore  a  general 
-  rMk  th^t  cpnditipns  in  reftraint  of  marriage  ari?  void^  lo  th^ 
ie^acies  Mpo«  condition  not  U  mam  generally^  or  not  to  marry 
'^tboutthi  cotd'^nt  of  other  ferfons  without  reftriaion  a^  to  time, 
will  be  confidered  aWute,  viz.  difchargcd  from  fuch  conditions 
whether  precedent  or,fubfequcnt ;  Thus, —  . 

{0)  A.  by  her  will  made  the  following  difpofition,  «  Pro- 
vided always  and  it  is  my  will,  if  my  daughter  Mary  marry 
ty  and  with  the  confent  of  the  truftees,  (therein  particularly 
i)amed,)  or  the  major  part  of  them,  and  fignified  in  writing 
before  ftich  iparriage  had,  then,  and  not  otherwiie,  I  give  and 
devife  Mnto  my  faid  daughter  Mary^  the  fum  of  eight  hundred 
pounds ;  and  it  is  my  will  that  my  faid  daughter  Marthq  (haU 
pay  Mnto  my  fsiid  daughter  Mary  the  fum  of  30I.  yearly,  during 
the  &id   Marf%  continuing  fole  and  unmarried,  by   fifteen 
poi^ids  ^agh  May  day,  and  All  Saints  day  j  alfo  I  do  hereby 
ch^rgQ  ail  my  aforefaid  real  eftate  with  all  my  debts  of  all  kind, 
^nd  with  all  my  legacies/'    The  teftatrix  died  leaving  iffuc, 
IVP  daughters,  Martha  and  Mary ;  Mary  married  T,  Keynijb^ 
the.  piaintifF,  without  the  confent  of  the  truftees,  and  died  loon 
afterwards,  but  Jbefore  her  death  the  truftpes  declared  their 
confent  and  approbation  in  writing.      The    bill    W96    filed 
by  T.  Aiynifit  as  the  reprefentative  and  adminiftrator  of  Mary 
hh  wife,  for  ai\  account  of  the  perfonal  eftate,  and  that  the 
fciosie  might  be  appUed  in  payment  of  the  legacy  of  eight  hun-» 
dred  pounds*  and„fo  muqh  of  the  arrears  of  the  annuity  of  30I, 
HS  we(;e   due   to    Mary  before    her    marriage ;   but  if    the 
p^rfon^  eftate  ihould  not  be  fufficient,  then  that  fo  much  of 
th^  r^al  eftate  as  would  make  good  the  deficiency,  &c.  might 
hq  .Cold,  and  the  money  appli^  for  that  purpofe.    The  caufo 
being  heard  at  the  RoUs^  and  the  perfonal  eftate  not  being  fu^^ 
lici^nt  the  real  eftate  was  decreed  to  be  fold  for  payment  of 
the  legacy  and  arrears  of  the  annuity  -,  from  which  decree  the 

fmj  Cage  nf,  Ruflell,  a  Ventr.  352,  .  fn)  Swinb.  pt.  4  fc6V.  11,  p. 
±66,  Dig.  Lib.  35.  Tit.  i.  de  Co(idit«  «t  Demo^,  strat.  lex.  as. 
(o)  Reyaifh*i;»  Martin,  3  Atk,  330. 
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defendants  appealed  to  Lord  Hardwlch,  C.  wbo  delivered  hid 
opinion  to  the  following  effeA  ;  ^^  As  Mary  married  without 
the  confeat  of  the  truflees,  their  confent  or  approbation  after*** 
wards  was  immaterial^  and  therefore  was  not  infifted  upon 
by  the  plaintiflTs  counfel,  becaufe  no  fubfequent  approbation 
could  amount  to  a  performance  of  the  condition,  or  difpenib 
with  a  breach  of  it.     The  general  queftion,  therefore,  will  b^, 
whether  under  the  circunmanCes  of  this  cafe  the  plaintiff  as 
adminiftrator  of  Mary  his  wife,  is  intitled  to  this  legacy  of 
8ooi.  which  depends  upon  thefe  coniiderations ; — Firfi,  what 
the  event  would  be  if  the  legacy  is  confidered  merely  as  a  per* 
fohal  legacy  to  be  paid  out  of  the  perfonal  eftate  only  ^  Secondly^ 
if  confidered  as  a  charge  originally  laid  upon  the  lands ;  and 
Jhirdlyj  fuppofing  the  legacy  to  be  merely  perfonal^  what 
remedy  the  plaintiff  has  in  tKis  court,  or  in  what  manner  the 
lame  oueht  to  be  raifed.    As  to  the  iBrft:  I  apprehend  that 
taking  this  as  a  mere  perfonal  le8;acy,  the   plaintiff  by  the 
rules  of  the  civil  and  ecdefiaftlcal  Taw,  and  which  have  been 
conftantly  adhered  to  in  this  court,  will  be  intitled  to  the  legacy^ 
for  it  is  an  eftabliflied  rule  in  the  civil  law,  and  has  long  been  the 
dodrine  of  this  court,  that  where  a  perfonal  legacy  is  given 
to  a  child  on  condition  of  marrying  with  conftnt,  that  this 
is  not  looked  upon  as  a  condition,  but  as  a  declaration  of  the 
.teftator  in  ierrorftn.     This  rule  is  io  ftri£tly  adhered  to  in 
the-  ecclefiaftical  court,  that  the  marrying  without  confent^ 
is  not  confidered  there  as  a  breach  of  the  condition,  although 
the  legacy  is  aihtally  given  over:  but  that  rule  has  not  been 
carried  fo  far  in  this  court,  for  in  many  inftances  here,  it  has 
been  confidered  as  a  breach  of  the  conditbn,  and  the  legacy 
thereby  forfeited,  but  that  differs  from  the  prefent  cafe,  becau& 
here  the  legacy  is  given  io^Mary  only,  without  any  limitation 
over*     But  then  it  was  objected  that  there  is  a  ftrong  atfd 
niaterial  difference  between  a  condition  precedent  zndfuhfefuent^  , 
and  this  being  a  condition  precedent,  and  not  performed, 
nothing  vefted,  becaitfo  the  event  was  not  come  upon  which 
the  legacy  was  to  take  tStSk.    Undoubtedly  this  is  true  in 
general  bioth  in  law  and  equity;  but  I  do  not  find,  that  the 
civil  or  ecclefiaftical  law  have  made  any  diftindion  between 
conditions  precedent  and  fubfequent^  but  that  in  both  cafes  the 
condition  as  fuch  is  merely  void.     This  rule  of  the  ecclefia£^ 
tical  court  was  fti'ongly  relied  on  in  Harvey  v.  jf/hn^  i  Atk. 
361,  but  it  was  the  opinion  of  all  the  judges  who  affifted  in 
that  cafo,  that  it  was  not  to  be  carried  fo  far  4n  this  court ;  and 
the  diftiruStion  taken  by  Lord  Chief  Baron  Con^s^  in  his 
argument  in  that  cafe  is  extremely  right,  and  very  well  recon* 
ciles  tjhe  difference,  vide  Com.  Rep«  73S ;  and  the  re^fon  is^ 
becaufe  the  civil  law  confider^ig  the  cmdition,  whether  pre- 
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cedent  or  fubfeqaent,  as  unlawful  and  abfolately  void,  the 
legacy  (lands  pure  and  fimple.  But  in  our  law'where  the  con* 
dition  is  precedent,  the  legatary  takes  nothing  till  the  condi-* 
tion  is  performed,  and'confequently  has  no  right  to  come  and 
demand  the  legaqy,  but  it  is  otherwife  where  the  condition  is 
,  fubfequent,  for  in  that  cafe  the  legatary  has  a  right,  and  the 
court  will  decree  him  the  legacy,  but  this  difference  only  holds 
where  the  legacy  is  a  charge  on  the  real  aflets,  and  therefore 
if  this  had  bepn  merely  a  perfonal  legacy,  I  fhould  have  been 
of  opinion  that  as  the  marriage  without  confent  would  not 
have  precluded  Mary  of  her  right  to.  this  legacy  in  the  ecclefi- 
allical  court,  no  more  would  it  have  done  fo  here,  and  to  this 
purpofe  feveral  cafes  were  cited  -which  are  noticed  in  the 
cafe  of  Harvey  v.  ^Jion^  and  which  I  fliall  not  repeat,  but 
refer  to  that  cafe  for  them. — The  next  confideration  is,  what 
the  confeq^ience  will  be,  taking  this  legacy  as  a  charge  origin, 
nally  laid  upon  the  lands,  and  not  merely  perfonal.  But  before 
I  enter  upon  that  point,  it  will  be  proper  to  confider  how  this 
legacy  is  given,  and  in  what  refped  it  may  be  confidered  as 
a  charge  upon  the  hnds.  In  the  iirft  place  this  is  certainly  a 
perfonal  legacy,  ifluing  out  of  the  perfonal  eftate,  and  charge- 
able upon  that  fund,  but  then  the  teftatrix  afterw;ards  at  the 
clofe  of  her  \will,  charges  all  her  real  eAate  with  all  her  di^bts 
and  legacies.  I  will  therefore  confider  tlfts  leo;acy  firfif  as  if 
priginaUy  charged  upon  the  lands,  aqd  fecondlyy  as  if  it  were 
not  originally  charged  upon  the  lands^  but  the  lands  charged 
only  as  auxiliary^  upon  a  deficiency  of  the  perfonal  eftate.  As 
to  the  rfjj/?,  If  this  had  been  a  legacy  originally  charged  on  the 
land,  1  do  not  apprehend  that  the  plaintiff  could  come  here 
to  compel  trujftees  to  raife  the  legacy  after  a  breach  of  the 
condition,  for  the  legacy  being  a  charge  upon  the  lands,  .fol- 
lows the  rule  of  the  common  law,  and  is  not  cognizable  in 
.the  (piritual  court :  but  where  the  legacy  is  merely  perfonal, 
the  court  follows  the  rule,  of  the  civil  law,  becaufe  perfonal 
legacies  are  properly  cognizable  in  the  ecclefiaftical  court, 
and  equity  has  always  confidered  itfelf  as  bound -to  follow  the 
rules  of  that  court,  to  which  the  jurifdidion  properly  belonged, 
As  in  the  cafe  of  bond^reditors^  they  are  confidered  here  as 
having  a  priority  to  fimple  contra<Sts,  becaufe  they  have  a  pri-i^ 
ority  at  common  law  :  and  the  reafon  is,  the  juriididion  origi-> 
nally  and  properly  belonging  to  another y^rw/w,  this  court. will 
.not  break  in,  but  will  govern  themfelves  by  thofe  rules  which 
have  been-  eftablifhed  in  that  forum^  to  which  the  jurifdiftion 
properly  belongs.  For  the  fame  reafon,  where  the  legacy  is 
a  charge  upoa  the  lands,  to  be  raifed  out  of  the  real  eftate,  as 
the  ecclefiaftical  courts  have  no  jurifdidion,  it  muft  be  governed 
by  the  rules  of  another  forum^  to  which  the  jurifdidion  pro* 
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perlf  belongs^    This  diftindion  was  taken  by  Lord  Chief 
Baron  HaUsy  in  the  cafe  of  Fry  ^nd  Porter^  I  Chan.  Caf.  14a. 
*  That  although  in  the  civil  Jaw  in  the  cafe  of  a  mere  perfo- 
nalty  the  limitation  be  void,  yet  this  is  a  devife  of  the  lands 
not  governed  by  that  law.'      £ftates  governable  by  the  com- 
mon law  of  this  kingdom,  without  relation  to  anothery^rz^/;?, 
ought  not  to  b^  influenced  by  another  law ;  and  this  being  a. 
good  condition,  it  cannot;  be  in  law  defeated,  and  there  being 
a  full  breach  of  the  condition,  as  law  will  not,  equity  cannot 
help.  Ib  the  prefent  cafe,  the  lands  may  or  may  not  be  charged ,; 
if  conHder^  as  originally  charge^l,  the  legacy  muft  be  governed 
by  the  fame  rule  as  a  devife  of  the  land  itf<tlf  would  have  been, 
without  relation  to  the  rules  of  another  forum^  or  being  influ* 
enced  by  another  law.  The  tafe  of  King  verfus  fFitherSy  Pret. 
in  Cane.  348,  was  a  devife  of  2^500!.  to  the  teftator's  daughter, 
at -the  age  of  twent,y-one  or :  marriage ;  provided  flue  married 
without   th«  confent  of  cfaie  jn^Hther,   then  SCkOl.   part  of  the 
2500].  was  to  ceafe  .and  jt>^  applied  towards  payment  of  debts  : 
^be  legacy  was  charged  and  chargeable  on  the  real  eftate,  and* 
therefore  my  J^prd  Harcfluri  faye  it  muft  h^«!eL^.the  fame  con-> 
fideration  j^s*^  disvife  of  i^mils. would. have,  and. he  faid  the  rule 
that  bad  b^enj^fiAed  ootviz^thati  where  tb«i!e  is  no.'devtfe 
ove^i  that  .the  conditio  fba^l^Ji  takisn  only  in  tiirrorenty  wzs 
X  gf{eat  :de^;  top  yide^rbut  ii|«that  cafe  ithc  daughter  having 
attained  ai^rpne  oi  ^he  tio^l^  appointed,  hi^  Lord&ip  hield  that< 
&p.,  jijifas  iniFJiilcd  to  the  legacy  oi  2500I.  '  If  the  legacy  there- 
fore i4  the  ^ef9p4i  cafe,  Is  tp  be  confidei^ed  as  a  charge  origi- 
nally  uppp  the.  lafids)  jt  jgnu(if,haye  thi:  fame  coniideration^as. 
a  devife  of  .J^n4^ jw^ii)^  bav^>aad  in  thai. cafe  nothing  could 
b^.clearer,  than  tbatu  the  legacy  could  not  be  raifed,  becaufe 
nothing  veftefil  .before,  tbe  cpiidittoA  performed.      It   was  fo 
ht^ld  in  King  y,  ff^it hers y  Harvey  v.  y^««,  and  Fry  ^nd  Porter.^ 
Xbe  cafes  which  have  been  cited  e  contta  and  come  the  neareft 
to  the  prefent  are,  i  Ch.,  Ca.  58    Fleming  v.  ffi^aldgravey  and 
yf/i^n  V.   J/Uny  2  Vern.  452,  and  the  cafe  of  Needbam  v. 
Fem&n^  reported  in  a  book  of  jnfo.  authority,  called  Reports  in 
Chan,  in  Lord  Nottii^gham^s  timeik,  fol.  62.    3u<  all  theife  cafes, 
turned  tipon  diiFerent  cQtifideraiions  from  the  prefent^  and  were 
determined,,  cither  on  the  particular  manner  of  penning  the- 
conditipii,  lOr  becaufe  tj^e  coi^ition  was   fubfequent^  or  for: 
feme  peculiarity  in  the  limitation  of  the  truft*     \n  Fleming  v. 
fV^ildgravsy  the  condition  waSt  ihcafe  (be  m^ri^s  Jiot  ^contrary  to 
the  lilfingofSir  £,  /iri://^^r/7^^and'h'islady,and.therece|7tainly  is 
material  di^e^ence  between  g  condition  that  the  legatary  (ball  not  • 
marry  without  confenty  and  where  it,  is  that  ibiS  ib^U  not  marry 
againft  cohfent.     The  cafe  of  Jjion  v.  Jjton  could  not  be  faid 
to  be  a  decgeo  made,  by  anv  cfirx^pulfory  power  of  this  court, 
becaufe  the  legatary  either  nad  or  had  not  a  right,  but  although 
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'the  portions  were  decreed,  yet  the  court  requiring  fecurity  to 
refund  if  the  condition  (hould  be  broken,  ihews  the  opinion 
of  the  coutt,  that  a  breach  of  the  condition  would  be  a  forfei- 
ture.   Thus  the  cafe  would  ftand,  fuppofing  this  to  be  a  legacy 
originally  charged  on  the  lands,  but  as  the  real  eftates  were 
i)«t  originally  charged  but  only  as  auxiliary  upon  failure  of 
the  peffonalty,  and  the  charge  on  this  lands,  depending  upon 
a  condition  precedent^  which  never  w^  performed,  this  (!annot 
be  confidered  as  a  legacy  charged  or  chargeable  oh  the  real 
eftate,  but  merely  as  a  perfonal  legacy,  chargeable  on  the  per- 
ibnalty  only,  and  zi  fiich  to  be  governed  by  the  rules  of  that 
court,  which  has  the  proper  juriliiiAion  in  fuch  cafes,  and 
therefore  this  cafe  differs  from  Tirti  v»   Phetiiphee^  2  Vem. 
416  [p)f  '  where  a  legacy  of  3000I.  was  given  charged  on  the 
real  and  perfonal  eftate,  to  be  paid  at  21  or  marriage,  if  nrar«- 
ried  with  confent,  if  not,  but  loool.  thd  legatary  died  at  fix 
years  of  age,  and  adjudged  that  the   portion  ibOuld  hot  be 
raifed  for  the  benefit  of  her  admiftiftratrix,'  and  very  rightly, 
becaufe   in  that  cafe  had  the  legacy  vefted,  and  it  had  been 
charged  on  the:  perfonal ty  only,  it  would  have  been  tranf- 
mcftble,  but  being  originally  a  charge  upon  th^  lands^  and  the 
legatary  ilyingbejdre' the  day  of  payment,  itbecatifi^  a  lapfed 
legacy  to  link  in  the  inheritance  rer  the  benefit  of  fh^Keir, 
and  that  is  now  a  donftant  rule  in  equity,  /eftablifted  fo  long 
ago  as  the  cafe- of  y«B«/«^i  V.  Lo9kiS'[f)^  and  the  legacy  in 
the  prefent  cafe  depending^  upon  a  condition  pre^rtent  rtfever 
veiled  fo  far  as  refpe<^  the  real  eftate,  but  thie   lands  Hot 
being  originally  ch^ged,  boto^ly  liable  to  be  fd  Upon  perform 
mance  of  the  condloion,  I  am  of  opinion  this  dafe  muft  be 
confidered  as  a  mere  peribn^I  *  legacy,  attd  aS  fiich'  to  be -go* 
vprned  by  the  rules  of  tlietlvil  and  ecclefiafiical  law.     The 
third  confideratidn  therefore  will  be,  what  remedy  the  plaiatiflT 
will  be  intitled  to  in  this  court  ?    And  in  regard  to  that  he  is 
i^rtainly  intitled  tti  an.  account  of  the  perfbnal  eftate  ;  but  as 
that  may  be  exhaufted  by  the  payment  of  debts  and  legacies, 
the  next  queftion  will  be,  whether  this  court  cannot  marjhal 
the  cffets  in  fuch  a  manner,  as  to  give  the  plaintiff*  remedy 
out  of  the  real  efhite,  for  as  the  real  eftate  is  cxprefsly  charged 
with  ^  payment  of  all  debt$  and  legacies,  and  this  legacy, 
by  the  event  whicii  has  happened,  falls  Out  to  be  a  charge 
upon  the  perfonalty  only,  I  am  of  bplnion  th^t  '^e  plaintifF 
ought  to   ftand  in  the  place  of  fuch  'creditors  or  legatees  as 
have  received  a  fatisfadion  out  6f  the  perfonal  slflets,  and  to 
order  it  fo,   is  the  conftant  rule  and  praftice  6f  this  coort. 
There  is  another  queftiop  in  refped  to  the  annuity  of  y:\^ 

(p)  Supri^  cap;v.  p^iiS.     (f)  Suph^zt^.    Ibid.  .'p.  5H9. 
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vrtether  the  pialntiflF  is  intttled  \6  the  arrears  pro  ratij  du^ 
to  Mary  before  knarriage,  (he  marrying  before  the  laft  half 
tear's  payment  became  due?  And  although  this  annuitjrW 
nal(-Tear)]r  payment  is  not  exprefsly  given  for  the  maintenance 
of  Mafjy  as  in  the  cafe  of  Hay  v.  Palmer^  2  Vern.  5di,  yet 
1  am  clearly  of  opinion  that  it  moft  befo  underftood,  and  ther&- 
f6re  fall^  within  die  reafon  of  that  cafe.  Upoh  the  whole  I  mtift 
iireSty  that  the  plaint iflF  be  paid  thb  Arrears  of  th*e  ^61.  f^annl 
fr6  rata,  till  the  time  of  the  marriage,  and  in  cafe  the  ptt(oiiA 
ktaxt  fhottM  be  ethaufVed  by  payment  cif  d^bts  or  dVliei^ 
legacies,  that  the  plaintiff  (hall  .ftand  iii  the  place  of  ftfch  cre- 
ditors and  legatees  pro  tanto  as  have  received  fatisfaflion,  anit 
that  fo  much  of  the  real  eftate  be  fold,  as  will  be  fufflcient  t8 
fittisfv  this  legacy  of  800I.  and  arrears  of  the  annatty.'' 

Although  conditions  which  reftrain  marriages  generally  ard 
void,  -yet  conditions  which  reftrain.  marria^  /^particiilar 
perfonsy  ot  not  i^ith  particular  perfotis  ire  ^dod.-^Thus  fega- 
Gtes  ttp(^  condition^  that  the  legatee  fhall  mafry  the  teftator'^ 
daughter^  or  this  or  that  woman,  or  upon  condition  that  the 
legatee  do  not  marry  a  particular  perfon,  are  valid  j  /for  in  thefi 
inftances,  the  liberty  of  marriage  is  not  abfolotely  taker^ 
away,  but  a  qualification  only  Impofed  which  may  be  falutarjr 
and  expedient  (f  )• 

Conditions  reftraining  legatees  from  marrying^uhderli,  io^ 
if  ntarrying  under  li  or  within  any  other  reafonable  time,  th6n' 
requiring  the  cdnfent  of  parents,  truftees,  or  guardians,  are 
^Ifo  good  conditions,  and  for  this  obvious  reafon ;  that  fucH 
conditions  in  the  firft  cafe  impofe  no  other  reftraint  up'bil  the' 
liberty  of  marriage  than  what  was  before  imt^bfed,  by  the  law 
of  this  country;  and  in  the  fecond,  the  condition  niay  be  judi- 
cious and  proper. 

{s)  B.  bequeathed  five^fixteenth  parts  of  the'refidue  of  his 
perfonal  eftate  to  truftees,  to  lay  out  the  fame  and  pay  thb 
dividends,  &c.  to  his  "Saughter  Racbael^  upon  her  attaining  the' 
age  of  28  or  day  of  marriage  which  {hould  firft  happen^  pro- 
vided flie  ftiould  marry  with  the  approbatibn  of  his  executors, 
dr  fiieh  ortteem  as  (hould  be  then  living.  He  gave  the  re- 
maiiiing  elevert-fixteenth  parts  imong  his  other  four  children, 
and  iti  cafe  either  of  his  Tons  or  daughters  (hould  did  befc^r'e 
his  or  their  part  or  fliarcs  fhould  beconie  payable,  tfheri  futli; 
j^rt  or  (hares  (b6uld  go  and  be  paid  amdn^  ail  the  reft  of  his' 
children  who  (hould  then  be  living,  and  the  iflftie  of  a  dec^afe^ 
Child  or  chfldreri  (if  ^nY)perJiirpes  at  the  feme  time  as  thefr  driv 
giria*  6iaifes-wduW  beconie  ^dtic.  -Rachael  ^  tcOrrm  J.Carlefy 

(r)  Swinb.  pt  4,    fc£t.  12,  p,  267.      (/)   Hemmingi  *v,  Munkley, 
1  Bro.  Ce.  303,'  -    '  ■    -:  '^  :"•'•  ^'  /^  ■  '•  •     . "     -^  ^ 
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one  of  the  defendants,  without  the  confent  of  the  executors, 
and  had  a  child,  ({o  whom  CurUy  was  adcninifirator,)  and 
died  under  28.^-The  plaintiiFs  infifted  that  the  portion  never 
vefted  in  Racbael^  as  fhe  married  without  confent,  and  did  not 
live  to  attain  the  age  of  28.  And  it  was  urged  for  the  defen* 
d^nt/  the  hufl)and,  the  adminiftrator  pf  his  wife  and  child,  that 
the  legacy  veftcd  in  Rachael  upon  her  marriage,  notwithftand- 
ing  the  provifo,  which  was  to  be  confidered  in  Urrorfim  only, 
znAUndertOood  v^  Morris  (t)  wzs  cited.  But  ht^rd  Lough ^ 
bor^^h  faid^  he  do.Mbted  the  authority  of  the  cafe,  and  decreed 
tljat  It  did  not  vefi  \  but  there  being  five  children  of  thetefta- 
X^r^  he  he]d  .that  the  infant  child  of  Rachael  was  intitled  to 
one-fifth t. of  the  legacy  under  the  bequeft  over :  (as  being  the 
ifllie  of  a  deceafed  child)  and  decreed  the  fame  to  her  father 
in  her  fight. 

(«,]  C  bequeathed  XQ,oooL  South-fea  Annuities,  to  his  execu- 
tory, upon  truft.  to  pay  out  of : the  dividends  lopl.  a. year,  for 
the^p[)aintet^ance.  and  education  of  his  god-daughter  M.  C 
TyUry  until  her  age  of.  21,  and  to  add  the  furplus  of  fuch  divi- 
dends from  time  to  time  to  ^he,  capital  ftock,  and  at  her  age 
of  21,  he  willed  that  one  moiety,  of  the  io,oool;  with  the  fayings, 
be  paid  and  traasjferred  to  his  go4rdavighter,  in  cafe  fhe  fhould 
be  then  unmarried,  and  that  at  her  a^c  of  25,  if  fhe  fhould  be 
th^n.unmarrijed,  theothcf;  m9iety'of  the  io,oopl.  be  then  tranf- 
^xrcd  to  her  ,for  her  qwn.ufeand  benefit :  But  in  caje  his  goiL 
Haughter  Jhould  nufrry  hi  fire  2i,  with -fhe  confent  of  her  mot  her ^ 
he  willed  th^t  a  mqi/stj  of  the  |0,ooo|.  and  favings,  be  fettled 
upon  her  for  her  (eparate  ufe,  and  her  ifTue,  in  luch  manner  as 
b.er  mother  fhould  thin,k  proper,  and  the  other  moiety  with 
the  furplus  dividends,  be  difpofed  of  as  his  god-daughter  (hould 
think  fit,  but  if  fhe  died  before  25  unmarried,  then  he  gave 
thq  lOjOOOl.  to  her  mother  E,  Tyler ^  for  her  own  ufe  and  be- 
nefit. Aud  after  foipie  other  difpofitions,  the  teflator  gave 
the  refidue  of  his  r^al  and  perfonal  •  eflate .  to  ,  j&.  Tyler^  abfo- 
lutely,  arid  appoi^fed.her  and  three  othe^  perfons  executors. 
The.  go4-:daughtcr,;Y^hile  an  infjant  married  tl^e  plaintiff  ,5c/7f/^ 
without  her  mqther's  confent,  and  tthey  inf^itute<jii  tixe  prefent 
fujt.  I  One  of  the  queflions  was,  whether  the  g^d-daugbtoiv 
nbjtwithilanding  her  nuu^riage  under  thofe  circui;r)ftaQce^,i  was 
iptjtjei.tjatheleg^py  of  io,oool.  or  jhe  aJ^ig^Pce^s.pf  E,  TyUty 
tjiq  r^lidwary  ^^%^^^ ,  who  had  become  a  bankrupt-.?  .  A*vd 
Loi:d  ThurloWy^Q*  exprefTed  himfelf,.to  the  following^ effi^^pn 

tV^I  f^^e(^,-^r^^  QH®^i<^"i^  whether,  as  tbr?  Q^-  ^W^?»:tbfe 
plaintiffs  ,  have  apy,  ,and  ^hzt  jffljejreff^jn  the  jQ,0(>pil|^otetj^ 
fea  Annuities  f     I  fufpe£t  that  the  teflator  has  failed  of  ej^pref^ 

(/)  Infra,      (u)  Scott  v.  Tyler,  2  Bro.  CC.  43i*^48'7*-        ' 
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fing  hi$  fuU  tntention  concerning  the  lOyOOOl.  he  gave' it  to 
his  daughter. on  a* double  contingency:  hefeems  to  have 
^eant  it  for  the  mother/,  on  failure  .of  them.  But  he  hath  grveh 
it  over  to  her^ilfo,  on  another  double  contingency,  the  death 
of  the  daughter  before  21,  and.  unmarried*  The  main*  argut- 
ment  of  the  plaintiff  turned  on  this.pofition,  that. one  branck 
of  the  contingency,  implied  a  condition  in  reftrain^  oC  mac* 
jriage,  which  is  merely  void,  and  the  legacy  abiolute,  and  maof 
/cafes  were  cited  in  fupport  of  it.:  but  the  cafes ;are  fo/fhort^ 
as  to  afford  no  diftin£i  view  6f  the  principli^  pn  which  the 
rule  is  laid  down.  The  early  cafes  refer, '4n  ^'general  te>  thfc 
Canon  law,  as  the  rule  by  which  ail.  legacies. ^re  to  be  gor 
yerrted.  Towards  the  latter  end  of  the  Jafl,  and  beginning 
of  the  prefent  century,  the  matter  . is  ijKjre  loofcfy  .handled* 
The  Canon  law  is  not  referred. to  as  ^oi-ding  too;  pofitive 
a  rule,  hut  thefe  conditions  are  treated  ;i^]paFtakingi  of  the  force 
allowed  them  by,  the  law  oi  Ensland^h^XM  .the  fame  tiiiie  as 
unfavourable  to  the  > good  order  of  ifopiety:  at  loogth  it  i>e4 
came  a  common  pradtic^.  that  fuch^condttKins  w^x^opXf  in 
terror  em.  I  do  not  find  it  w^s  ever  ferioufly  fuppofed  to  be 
a  tei):ator'$  intention,  ^to  hold  out  the«  terror  of  thatiwhkh 
he  never  meant  to  happen:  but  the  court; /has.made  fuch  con- 
ditions amount,  to  no  more*  Provifions  agamiH  improvident 
marriage^  during  infancy  or  to  a  certain  age,  could  not  be 
thought  an  unreafonable  precaution  for, parents:  the  cuiioxn'of 
London  \i^^ht^Xi  found  reafonable  (or).  Abdutthe  .middle^  of 
the  prefent  century,  doubts  arofe  which :dtvided  the  opinions 
of  the  firft  men  of  the  age.  The  difficutl'ly  fpems  to  have  been 
in  reconciling  the  cafes;  The  preyaiUog^  lopinion  was^  tint 
devifes  of  lands  Ibould  follow  theruj^s  o'f;^he\Comm<xakiWi 
and  legacies  of  money  the  rules  of  the  Canon^law.  The-quef- 
tion  remains  unrefolved^  what  is  the  nature  and  extentof 
the  rule  ?  An  injundlon  to  a(k  confent,  is  lawful,  as  not  Xt-^ 
ftraining  marriage  generally.  A  condition  that  a  ^V}dow  ihall 
not  marry,  is  not. u'n lawful-.  An  annuity  during  widowhood—? 
A  condition  to  marry  or  not  to:  marry  TltiuSy  is  good — A 
condition  prefcribing  due  ceremonies  and^place  of  marriage, 
is  good. — Still  more  is  a  condition  good  wh^$jh  pply  limits  the 
time  to  21,  or  an^  other.  reafonVible  age, ^Y^yideo'iitvbe.nat 
ufed  eyafivelyy  as:  a  cover  intending  to.reftrain:.marriage  gene- 
'  rally>  It  is  agreed  on  all  hands' th^c.  (ho^v^ver  feAri^ive  of 
marriage)  when  the  legacy  is  giveil  .py^r.ito  other  »fe«,.  the 
teft^tor  .fliall  be  deemed  to  regard  thoft  ufes#  The  .cafe|Osf 
•Underwood  s 4  Morris  (;>),  by  Baron  Purhn^  for  the  ChanoeUor^ 
does  not  appear  to  have  been  clofely  confidered.     I  agree  with 

,  (x)  I  Atk.  379.      6-)  ^»/''. 
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the  late  Lords  ComltiiffioAeiii  {%)  in  denying  the  iuthority. 
It  Was  not  colitended  on  the  part  of  the  daug&er,  that  if  thh 
'hequeft  had  been  tobi$t  at  21  ^r  25,  in  cafi  fa  wat  anrnarried 
"Iritbout  more,  that  (he  could  have  daimtd  the  legacy; 
^t)  beoiufe  the  mother  was  empowered  to  accelerate  tte  |;2ft 
ij  confent,  it  is  argued  to  be  indiiedliy  an  illegal  reftrainc  6f 
marriage.  I  am  of  opinion,  that  the  daughter  havhig  married 
at  18,  improvidently  (as  far  as  appears)  and  agdinft  the  an)eiou& 
confent  of  the  mother,  never  came  under  the  deferiptioit  td 
which  the  sift  o(  the  io,oooi.  South^fea  Annuities  Wasatlaehed< 
It  istfaereme  void,  and  part  ot  the  refidue,  and  beloiigs  to  the 
affifi;nees  of  the  mother/' 

(a)  D.  by  his  ivill  devifed  his  real  eftates  to  the  ufe  of  his 
eldeft  daughter  and  her  hufband,  for  their  lives  and  the  life  of 
the  furvivor,  remainder  to  the  ufe  of  the  fons  of  the  daughter 
as  therein  mentioned,  remainder  to  the  ufe  of  this  fecond 
dai^hterand  her  hufbtiind  and  fons  in  the  txait  manner,  with 
remainder  CO  the  tffe  of  his  third  daughter  L,  fVintw9rtbj  ot 
Aich  perfony  if  any,  with  whom  ihe  (bottld  firft  intermarry, 
(if  before  ibe  attained  11,  then  with  the  confent  and  approl^ 
tioii  of  his  truftees  or  the  furvivor  and  his  heirs^  iueh  perfon 
making  a  competent  fettlement  upon  her,  to  the  fatisfaftion  of 
bis  truftees)  for  their  joint  lives  and  the  life  of  the  furvivor, 
remainder  to  the  fons  of  the  daughtei'  aB  therein  defcribed,  with 
remainder  over.  Towards  the  conclufion  of  his  will,  the 
teftator  gave  L.  ff^entworib  a  legacy  of  io,oooL  **  payable  anM 
to  be  paid  to  her  m  nfkanner  following,  that  ijd  to  fay,,  the  fam 
of  5000I.  upon  her  Marriage,  (with  fuchconient  and  appro^a*^ 
tbn  as  aforelaid)  and  the  fum  of  5000L  within  two  years  netet 
afterwards/*  L,  W^tw^fth^  while  an  infant,  and  a  ward  of 
the  court  of  chancery,  went  to  Scotland  with  the  plainttfF,  and 
they  were  there  married  without  the  confent  of  the  truftees  j 
and  one  of  the  queftions  was,  whether  under  thefe  circumftances 
the  plaintiff  and  bis  wife  were  intinled  to  the  legacy  of  lOyOOor. 
and  to  have  a' moiety  paid  immediately  ?  And  Lord  houghhprough 
C,  ''  As  to  the  legacy  this  has  been  long  vexata  quefih.  It  is 
impoffibie  to  reconcile  the  authorities,  or  range  them  under 
one|enfible,  plain,  i^eneral  rule:  there  can  be  no^ ground  in 
tke  cohftmAion  of  le^cies,  for  a  diflin^tion  between  legacies 
out  of  perfonal  and  out  of  real  eftate.  The  conftru£tion  ought 
to  be  precifely  the  fame.  Idon^t  fee  more  importance  in 
reality  in  the  diftin6iion  between  conditions  precedent  and  fub>« 
firqoent*  The  cafe  of  all  thefe  queftions  is  plainly  this.  In  de-> 
cidiiig  queftions  that  arife  i^pon  legacies  out  of  land,  the  court 
•  ...  . 

(«)  In  the  laft  cafe,     {a J  Stackpolc  v.    Beaumont,  3  Vef,  Jim. 
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very  properly  follows  the  rule  that  the  comrtldri  \kvt  pt-elbribes, 
and  common  lenfe  fupports,  to  hold  the.cotlditioh  binding, 
whcfc  it  is  not  illegal.  Where  it  is  illegal,  tht  conditibil 
^ould  be  rejeftcd,  aiwl  the  gift  pure.  When  the  rule  cartte  td 
be  applied  to  perfonal  eftate,  the  court  felt  the  dif&culty  updtl 
the  foppofitton,  that  the  ecclefiaftical  couft  had  adopted  a  pbft- 
tive  rule  from  the  civil  law  upon  legatory  queftions,  ^nd  tht 
inconvenience  of  proceeding  by  a  different  rule  in  the  concur^ 
rent  jorifiii^lion,  in  the  refert  to  this  court  inftead  of  the  ec-- 
clefiafhcal  upon  legatory  queftibns ;  which  after  the  reftoratioH 
wa!{  v^tj  fre«(aeht,  and  ih  the  beginning  embSirralftd  the  couft, 
Diftindion  upon  diftintSlion  was  taken  to  get  oiit  of  the  fup- 
pofed  difficulty.  How  it  {hould  ev^r  have  comb  to  be  a  rule  of 
decifioii  in  the  ecclefiaftical  court  is  tmppffible  to  be  accounted 
for,  but  upon  this  circnmftance,  that  in  the  unenlightened 
ages,  focJn  after  the  I'evival  of  letters,  there  was  a  blind  fupef- 
ftiti^us  adherence  to  Ihe  text  of  the  civil  law.  They  nevef 
reafenedy  but  only  looked  into  the  books,  and  transferred  iht 
lilies  without  weighing  the  circumftances,  as  pofitive  rules  td 
guide  them.  It  is  beyond  imagination,  except  froiit  that  cir« 
cuibftance,  how  in  a  CkrtJUan  country  they  fliould  have  adopted 
the  rule  of  the  Rdman  law,  with  regard  to  conditions  as  to  mar- 
Hage.  /'/Vy?,  where  there  is  an  abfolute  unlimited  liberty  of 
iivorcfe  all  rules  as  to  marriage  are  inapplicable  to  a  fyftcm  of 
teligion  and  law  where  divorce  is  not  permitted.  Next^  the 
fcvour  to  marriage,  and  the  objeftion  to  the  reftrairtt  of  it  was 
a  niere  political  regulation-  applicable'  to  the  circumftances  of 
the  Roman  empire  at  thtit  time,  and  inapplicable  to  other 
Countries.  After  the  civil  war,  the  depopulation  occifioned  bjr 
it,  led  to  habits  of  celibacy.  In  the  time  of  Augujfus^  the 
yuli'aniz\r\  which  went  too  far,  and  was  corj-efled  by  the  Let 
Papia  Potpo^a^  not  only  offered  encouragement  to  marriage, 
but  laid  heavy  impofitions  upon  celibacy.  TTiat  being  efta- 
bliflied  as  a  rale  in  reftraint  of  celibacy,  (it  is  an*  odd  ex« 
preiEon)  and  for  the  encouragement  of  all  perfons  who  would 
contract  marriage,  it  neceffarily  followed  that  no  perfon  could 
a6t  contrary  to  it  by  impofing  rcftraints,dire<3ly  contrary  t^ 
the  law.  Therefore  it  became  a  ruleof  jconftrudtion  that  thefe 
Conditions  were  null  [b^.  It  is  difficult  to  apply  that  to"  a< 
country  where  there  is  no  law  to  reftrain  individuals  from  ex* 
ercifmg  their  own  difcretion'  as  to  the  time  and  circurhftance^ 
of  the  marriage,  their  chiMrcn  or  objefts  of  bounty  may  con* 
tradL  It'  is  perfeftly  impoffible  now  whatever  it  might  have 
been"  fbrm^rly  to  apply  that  doctrine  not  to  lajr  conditions  toi 
reftrain  marriage  under  the  age  of  21  to  the  law  of  England^ 

{b)    See  Lh.   Ch.  Raron  Comyh's  acc6unt  of  theife  conditions  fa 
Harvey  v.  Afton,  infra. 
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for  it  is  iireStly  contrary  to  the  political  law  of  the  country. 
There  can  be  no  marriage  under  the  age  of  21,  without  the 
confent  of  Xh^.  parent  {c).  This  tcftator  places  traftees  in  the 
room  of  a  parent,  atid  gives  ^uoad  the  marriage  the  authority 
to  them.  I  am  now  called  upon  to, pronounce,  that. this  con- 
dition is  bad  becaufe  it  is  illegal  to  impofe  a  condition  in  reftraint 
of  marriage.  What :  illegal  here !  I  have  committed  this  gen- 
tleman for  marrying  without  confent.  It  is  imppifible  to  fay^ 
that  a  condition  has  any  ftamp  of  illegality,  impolicy,  or  im- 
propriety, that  does  no  niore  than  add  an  extfsnfton  of  bounty 
to  induce  them  to  do  that  which  negl^dting  to  do,  the  hufband 
beconies  an  objed  of  the  cenfure  of  this  court,  and  liable  to 
punifhment.  Therefore,  I  am  perfeQly  free  in  .this  cpurt  in 
a  Ciife  where  the  condition  only  operates  up  to  tb^e  age  of  21, 
and  requires  no  more  than  the  general  policy  of  .the  law^  and 
courfe  of  this  court  hold  to  be  proper,  to.  fay,  there  is  nottiing 
illegal  in  fuch  a  condition,  and  therefore  not  to  determine, 
l^at  this  legacy,  which  the  teftator  direj£t:s  to  be  paid  only 
finder  certain  circumftances,  fha|l  be  paid,  not .  only  though 
tbofe  circumftances  have  not  happened,  but  where  every  thing 
ba^  been  done  direfily  in  oppofition  and  defiance,  of  the 
dfreii^ions  of  th<5  will.  Confined,  therefore^  to  /uqh.  cafes,c 
wrhfre  the  reftraint  operates  only  up  to  the  age,  till  which  by 
the  law  and  policy  of  the  country,  confent.  is  neoeffafy,  J  have; 
ip^diiEcuky  to  fay,  there  is  no  authority  to  lead  the  court  to 
propouncea  proportion  fo  repugnant  to  that  law,  as  that  fuch  a 
QC^n^luon  is  invalid.  In  Scott  y ,'J[jiUry  i  tjro.  CC.^2(}rA4)x 
thqce^is, a^  very  accurate  though  hot. a. very" extended opinipn. of 
lyord  ^^hurhvj^  which,  carries  conviction  along'  w,ith  it.  The 
qVeftion  is,  not  whether  any  forfeiture  ha,s  been  incurred,  but 
Yheth^r  the  parties  to  whom  th,e  legacy  is  given^  have  put 
themfelyes  in  a.fituation  to  anfwer  that  defcription  p.f  the  perfoa 
t94ake.  There  h  no  gift  here  but  in*  the  direSfion  to  fay  ^  for  I 
cannot,  ftop  in  the  middle  of  a  fentence.  He  gives  her  io,oooU» 
&t  is  in  cfFe£l  t^yo  fums  of  5000L  one  payable  upon  her  mar- 
rSag^e  with  confent:  {he  has  not  married  with  confent;  flie  ha>s 

f'  arried  y^ithout  it ;  can  ihe  claim  the  5000!.  under  the  will  ? 
(Iqwt. fee  the  great  importance  of  the  diftindlion.upon  a  be*-^ 
^^(^  over  of  the  legacy  j[^)* .  It  is  one  of  the  points  that  occurred 
t<j.^udge&  fitting  here,  to  ^cjejiver  then^  frohi  thediificulty  arifing 
f^oni,  the  .  rule  of  the  civfil  law,  adopted  without:  feeing  the 
gi-ound  and  the  reafoQ  of  applying  it  to  this  country  under  dif- 
ferent circun^ftances.  The  authorities  ftand  fo  w^U  jranged, 
^t  the  court  would  ijpt  appear  to  .a<9:  too  boldly  which  ever 

{()  16  Geo.  2.  c.  33.     {d)  Laftcafe.     {e)  See  Lord  Hardwicke's 
T^s^fon  in. fTkrrelerVpBj^ngbqm,  infra'  . 
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Cdeof  the  propofition  thejr  (bould  adopt:  but  T have  always 
upon  repeated  confideration  thought,  there  was  not  much  reafoii 
in  any  of  the  determinations  founded  upon  a  rule,  applicable  to  , 
the  laws  of  the  country  from  which  it  is  takeni  but  not  to 
this  country,  and  rejeding  thefe  conditions  as  inapplicable  to  a 
country  which  adopts  them  as  to  real  property,  and  where  the 
reftraint  impofed  is  analogous  to  the  political  regulation  of  the 
countrv  upon  the  fubje^^ ;  and  here  I  am  deciding  upon  the 
plaineft  circumftances  for  the  condition  is  reftrained  to  the  age, 
before  which  by  the  law  of  this  country  a  marriage  cannot  be 
had  without  confent,  therefore  declare  her  not  intitled  to  this 
'  legacy.** 

The  condition  of  marriage  with  the  confent  of  parents, 
truilees,  or  guardians,,  is  generally  confined  to  the  time  of  the' 
legacies  veiling,  fo  that  if  there  were  two  periods  mentioned 
in  the  will  for  payment  of  the  legacies,  viz«  at  21  or 
marriage  with  confent ;  if  the  legatees  attained  21,  the  con* 
dition  requii  ing  marriage  with  confent,  would  become  of  no 
cffe&f  confequently  fubfequent  marriages  without  confent, 
would  be  no  forfeiture  of  the  legacies.     Thus, — 

(f)  A»  bequeathed  to  his  executors  Soiith-fea  ftock,  and  an- 
nuities in  trufi^  to  apply  the  dividends  for  the  maintenance  of 
the  plaintiflF^his^grand-aaughter,  until  (he  (hould  attain  21,  or 
be  married ;  and  to  the  intent  that  they  ihould  transfer  the  faid 
ftock  and  annuities  to  her  whtn  Jhe  Jhould  attain  the  age  ff  21^ 
$r.  be  married  with  the  confent  of  A.  and  B.  But  in  caje  flie 
(hould  marry  without  the  con(ent  of  J.  and  B,  then  the  ex- 
ecutors were  to  pay  her  the  dividends  for  life,  and  after  her 
death  transfer  the  uock  and  annuities  to  her  children,  and  if 
fhe  died  without  ilTue,  then  to  go  over«  The  grand-daughter 
having  attained  21,  brought  her  bill  to  have  the  ftock  and  an* 
nuities  transferred  to  her,  which  was  oppofed  by  the  remain- 
der-man, who  infifted,.  that  in  regard  the  plaintiff  was  not 
married,  and  if  &e  married  without  the  confent  of  A.  and  B. 
which  poffibly  might  happen  to  be  the  cafe^  then  ihe  was  only 
to  have  the  oividends  for  her  life  \  therefore  the  ftock  and  an- 
nuities ought  not  to  be  abfolutely  vefted  in  her.  But  the  Chan^ 
cellar  was  of  opinion,  that  the  piaintiiF  having  attained  21,  ihe 
had  an  abfolute  intereit  veiled  in  her,  >nd  the  teftator  having 
exprefsly  dire<Sed  that  the  flock  and  annuities  (hould  be  trans- 
ferred to  her  when  the  was  it,  the  condition  annexed  to  her 
marriage  mujl  be  reftrained  to  hier  marriage  before  2 1  i  for  if  the 
ftock  and  annuities  were  transferred  to  her  at  2i,  as  the  will 

ffj  Delbody  nf.  Boyville,  »  P.  Will.  547.  alfo  King  -tf.  Withers^ 
cited  by  Lord  Hardwicke,  in  Keynifh  *v.  Martin,/tf/ri.  PuUen  v. 
Ready,  %  Atk.  58S.  S,  P, 
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ftid  they  ought  to  be,  the  executors^  in  cafe  ihe  (houM  after* 
wards  marry  without  the  confent  of  A.  and  B.  could  not  after 
her  death  transfer  the  ftock  to  her  children,  or  if  no  iflue,  to 
the  remainder-man ;  from  whence  it  was  plain  that  the  teftator 
could  not  intend  there-  fliould  be  any  forfeiture,  but  only  ia 
cafe  the  grand*daughter  (hould  have  married  without  confent 
under  21 ;  and  therefore  the  ftock  and  annuities  were  decreed- 
to  be  transferred  tQ  the  plaintiff* 

{g)  Lord  Chancellor  Camden ;  ^^  Noyes  having  five  children 
at  the  time  of  his  wiH,  gave  them  by  name  1500I.  each,  to  be 
paid  to ,  his  daughters  reipedively  at  ths  time  9/  their  fever al 
jttarriages^  with  the  confent  of  his  executrix  and  executor^  er  the 
JUrvivor  ,  and  if  any  of  them  (hould  marry  without  fuch  con- 
fent, then  he  gave  her  or  them  fo  marrying  refpcdivclyy  500!. 
only,  and  he  gave  the  loool.  to  fuch  of  his  daughters,  as,  and 
when  they  fiiould  marry  with  fuch  confent  in  equal  proportions. 
Ataryy  one  of  the  daughters  having  attained  22,  died  unmar- 
ried. Queftion,  whether  the  portion  furvived  ?  "Or  in  other 
words, -whether  the  time  of  payment  is  confined  merely  to 
marriage?  If  I  (hould'  determine  for  the  plaintiff  it  will  be 
with  relu4Slance.  It  is  very  unnatural  for  a  parent  to  impofe  a 
confent  to  marriage  during  his  daughter's  whole  Jife.  To  con-* 
fider  it  upon  the  will,  which  I  fiiall  conftrue  with  liberality. 
Thefe  portions  clearly  vefted  at  the  death'of  the  teftator^  and 
if  they  had  not  been  deviled  over,  I  (hould  think  that  in  cafe 
any  of  the  daughters  had  died  before  the  time  of  payment,  the 
portion  would  have  gone  to  her  reprefentative :  Ixit  ftill  the 
queftion  is,  whether  marriage  is  the  fole  tim^  of  payment  I 
A  material  obfervation  arifes  on  a  claufe  in  the  will,  by  which 
the  teftator  appointed  the  fame  perfons  who  are  executors  to  be 
guardiam  of  his  daughters  during  cheir  minority.  It  is  a  fair 
conftrudion  to  fay,  that  he  appoints  the  guardians  merely  with 
a  view  to  their  confent,  and  the  fame  as  if  he  had  inferted  that 
claufe,  in  >  the  claufe  of  confent.  The  claufe  of  maintenance 
and  education  is  atfb  material :  till  portions  become  payable^  muft 
be  underftood  till  21,  or  marriage  with  confent »  Maintenance 
and  education  are  confined  to  minority,  ana  though  there  may 
have  been  a  cafe  where  under  the  word  education^  the  proviiion 
has  been  extended  after  21,  yet  that  muft  have  been  a  very 
fpecial  cafe  and  contrary  to  the  natural  fenfe  of  the  words.  If 
this  conftru£^ion  be  right,  it  puts  an  end  to  the  queftion ;  be<* 
caufe  the  condition  of  marriage  with  confent,  muft  mean  at  an 
earlier  time  than  21.^' 

Upon  the  fame  principle,  if  a  legacy  were  direded  to  be  paid 
at  the  expiration  of  a  year  after  th^tdtator^s  death,  with,  a  con- 

(g)  Knap4)«v.  Noyes,  Ambl.  661. 
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dition  of  revocation  annexed,  if  the  le^tee  married  B.-  Should' 
the  legatee  furvive  tbetinoe  of  payment,  viz.  the  year,  and 
then  marry  J3.  (he  would  be  intitled  to  the  legacyy  notwith* 
ftanding  the  marriage.-— Accordingly, 

{h)  A'  beqeathed  to  his  daughter  Mary  400!.  to  be  paid 
within  twelve  months  after  his  death,  but  if  fhe  married  J* 
OJhorn^  of,  &c.  then  he  revoked  and  made  void  the  legacy^  and 
gave  her  in  lieu  of  it  one  {billing  and  no  more.  ^^1  ^'^ 
tinned  unmarried  about  fourteen  month's  after  the  teftator'^ 
death,  and  then  marf led  y.  OJborn.  The  executor  reftifing  to 
l^ay  the  legacy,  Mary  and  her  hufband  inftituted  the  prefent  luit. 
And  it  was  contended  for  her  that  this  was  not  a  condition  pre- 
cedent, and  therefore  not  like  the  cafe  of  £r0ff  V.  TyUr^  2Bro. 
CC.  431  (/)•  But  that  (he  was  intitled  %o  be  paid  the  legacy 
at  the  end  of  twelve  months  after  the  teftator's  death,  or  if  not 
intitled  to  payment  at  that  time,  merely  becaufe  (he  had  not 
then  quite  attained  twenty*one,  flie  had  a  right  to  have  it  ap* 
propriated  and  laid  out  for  her  benefit.  And  by  the  Cbanctlhr^ 
^'  She  certainly  had ;  the  cafe  citAd  has  no  analoey  to  this. 
This  is  not  the,  cafe  of  a  condition  precedent.  In  this  cafe 
I  can  only  refer  the  event,  in  which  the  legacy  was  to  be  re- 
voked, to  the  time  during  which  the  payment  was  fufpended* 
That  refutts  from  the  manner  in  which  the  legacy  is  given  and 
the  time  at  which  the  payment  of  it  is  diredted.  If  the  legatee 
had  come  unmarried  at  the  expiration  of  a  year,  what  objection 
could  4iave  been  made  i  Her  fubfequent  marriage  cannot  in 
this  dafe  alter  her  right/'  His  Lord(hip,  therefore,  decreed 
payment  of  the  legacy  with  intereft. 

The  rule  is  the  fame  in  other  inibnces  beiides  thofe  which 
relate  to  reftridions  upon  marriage,  fo  that  if  &  legacy  were 
given  to  B.  to  be  paid  within  fix  months  after  the  teftator's 
^ath,  and  in  another  part  of  the  will  it  was  declared,  that  if 
B,  died-  before  twenty-one,  the  legacy  (hould  go  to  C ;  the 
/contingency  of  B.  dying  under  twenty-one,  would  be  confined 
to  "the  period  of  fix  months  after  the  death  of  the  teftator ; 
whence  it  foUowSf  that  if  B,  furvived  the  fix  months,  he' 
would  be  intitled  to  the  legacy,  although  he  might  die  under. 
twenty-Oiie.     To  illuftrate  this  by  example, — 

{k)  A.  bequeathed  to  his  two  youngeft  daughters,  Ejlher 
and  Margaret  BridgiSy  600I.  a-piece,  to  be'  paid  within  fix 
months  after  his  death,  and  after  making  other  difpofitions  by 
his  wiil,  he  declared^  that  if  either  or  both  of  his  daughters  died 
before  they  accomplilhed  their  ages  of  twenty-one,  he  gave  as 
far  as  in  law  he  might,-  the  portion  or  portions  of  her  or  them 

{b)  Olborn  1;.  Brown,  5  Vcf.  Jun.  CC/^a?.  (0  Svprd.  (*)  Cla^ 
-y.  Bridges,  Finch.  Rep,  16. 
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fo  dying  to  be  cqualiy  divided  between  the  furvivor  of  thetn  and 
his  fon£.  BridgeSy  and  all  the  children  of  his  daughter  S^  as 
Ihould  be  then  living,  (who  were  the  plaintiffs) -and  appointed 
M^  Bridges  fole  executor.    The  executor  gave  the  two  daugh- 
ters bonds  for  the  payment  of  th^sir  legacies,  w^ho  gave   him 
proper  difcharges,  and  he  paid  them  the  interefl.     Jldargaret 
having  attained  the  age  of  twenty  and  eight  months,  s^nd  being 
ttoiparried,.  m^ideher  will,,  by  which  (he  gave  the  greatefl  part 
of  her  portion  to  her  relations,  and  appointed  her  fiA^t  Ejiher 
executrix,  and  died  utuier  t^y.enty-one^     The  qiieftio^  was,  to 
whom  the  600I.  given   to  Mfurgaret  belonged,  the   plaintiffs 
claiming  it  under  the  latter  claufe  of  the  teilator's  will,  and 
the  defendant  Efther  clainving  it   as  executrix-  of  Margaref^- 
will  i     The  caufe  being  heard  by  lord  Shaftjbury^  he  decreed, 
that  as  Margaret  died  before  twenty-one,  her  portion  was  di- 
ftributable  among  the  plaintiffs,  purfuant  to  the   dire£^ion   in 
the.  tcftator's  will.      But   upon  a  rehearing  before  lord  keeper 
Notiinghamy  afTifted  by  Rainsford  and  Wild^  Js.  they  were  all 
iattsfied,  that  the  fecurity  ^ven  by  the  executor  was  both  in* 
law  and  equity  a  good  payment  of  the  portion,  and  that   the 
will  having  once  taken  its  full  effed,  by  payment  of  the  600I. 
to  Margaret  at  the  time  appointed,  viz.  at  the  end  of  fix  months 
after  the  death  of  the  tejiutor^  the  property  of  that  600I.  was 
K> 'abfolutely  veiled  in  her  by  that  payment,  that  it  could  be 
no  longer  fubjedl  to  the  latti^r  contingent  claufe  in  the  will  of 
her  father..    dPor  where  a  certain   and  determinate  time   was 
appointed  for  the  payment  of  a  legacy,  and  afterwards  a  con- 
tingent claufe  was  added   touching  the  fame  legacy^  all   the 
words  in  the  will  muft  ftand  togetner,  which  could   never  be 
unlefs  the  contingency  happened  within  that  period  of  time  ap« 
pointed  for  the  payment  of  it  j  for  if  it  happened  after  the  time 
it  was  vaiii  and  idle,  and  could  not  controul  the  property  of  a' 
perfonal  chattel  or  of  money  executed  by  payment  \  and  that  the; 
teilator  in  this  cafe  feemed  to  be  fo  advifed,  when  he  qualified 
the  conti.igent  claufe  by  the  words,  ^^  if  the  law  would  allow 
it,'*  otherwife  Margaret  muft  in  effeii  become  a  truftee  of  her , 
Qwn  money,  and  when  ihe  had  it,  {he  muft  not  ufe  it  till  fbe 
was  twenty-one,  which  w^uld  be  a  very  hard  cunftrudlion.  That 
it  would  be  harder  to  difable  her  to  difpofe  by  her  will,  what 
ihe  tjiight  have  fpent  or  given  away  in  ber  lifetime,  and  the 
laft  decreeallowed  180L  of  the  money  to  be  well  fpent,  whereas 
in  ftri£tnefs  either  the  whole   was  fubje<5t  fo  the  contingent 
claufe,  or  no  part  of  it.     Wherefore  upon  the  whole  matter^ 
the  court  faw  no  reafon  why  the  property  of  the  money  once 
paid  to  Margaret^  (hould  remain  fubjedl  to  any  qualihcation 
or  contingency,  but  that  the  money  was  well  difpofed  of  by 
her  will.     They  there^te  difmiffed  the  bill  of  the  plaintiffs. 
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A  legacy  from  ^hufband  to  his  wife^  is  a^  fisftbef  exception 
to  the  general  rule,  in  confequence  of.  the  particular  intereft  he 
is  fuppofed  to  hare  in  her  continuiQg  a  widow  ^  if  therefore  » 
bequ^  were  made  by  him  to  his  wife,  if  (he  continued  hia 
widow,  or  fo  long  as  fliefliould  continue  his  widow»  the  cpjir 
dition  would  be  good. 

(/)  A,  bequeathed  the  clear  furplus  of  his  eftaie  to  the  plaut^ 
tiff  bis  wife,  and  to  his  eldeft  fon  John^  to  be  equally  divided 
between  them,  and  appointed  them  executors^  He  then  de^* 
fired  that  his  wife  (hould  continue  his  widow,  but  if  ihe  mar«- 
ried  again,  his  will ,  was,  that  ihe  (hould  render  the  right  of 
being  executrix  to  his  fon  Roger ^  to  be  partner  with  his  brother 
John  in  the  executorihip.  The  plaintiff,  the  widow,  married 
again,  and  the  queftion  was,  whether  by  'fuch  marriage  (he^ 
forfeited  her  Ihare  of  the  furplus  I  And  the  Majier  of  the,  Rclls 
was  of  opinion,  that  (be  not  only  loft  her  (hare  of  the  furplus^ 
but  alfo  her  right  to  the  executorihip,  and  difmiffed  her  bill. 

Another  exception  to  the  general  rule  exifts,.  when  the  le* 
gacy  is  given  away  from  the  legatee  upon  non-compliance  with 
the  condition^  although  the  civil  law  has  admitted  no  fuch  Ex- 
ception. The  reafoa  feems  to  be  the  fame  as  already  noticed 
in  the  inftance  of  conditions  not  to  dilute  the  validity  of  wills, 
when  the  legacies,  were  given  over  in  the  cafe  of  a  breach  of 
them.  I 

{m)  A.  a  citizen  of  London,  having  {(Tue  a  fon  and  daughter, 
bequeathed  two  thirds  of^his  legiltory  part  to  B,  his  daughter, 
but  if  (he  marjried  without  the  confent  of  her  mother,  then  C. 
his  fon,  was  to  have  500I.  part  of  the  '.legacy.  B\  married 
without  obtaining  herjiidther's  confent,  and.it  was.  dsteifmined 
that  the  above  claufe  Aioald  not  bft  considered  ^  terror  em  onljr, 
for  upon  •£.'«  martiage  without. cgnfcnt,*^an!>ibfaffrcfl.vBftcd  la 
the  fonv  who  was  10,  be;fh}oked-  upon  as  a  pccfon  ^dir  teftaii^r 
confidered,  and  had  in  contemplation  as  w«li  as.£L     . « ..    >  \: 

A  €afe,:^et8rmined  bf  BaT^oaPani^r^  ifhick.  f^cmi:to  cciA- 
r  tradi&  the  xb^riile  laft  mentioned^  is  ^roper<tQi-be  nafzkicd  in 
:this''placB3«<    Ic  was  tp  therfelkiwiageflfei^'**  .J.;  ,*  :•   ::\- -.      \ 

{n}.  A.  bequeathed. :to  hts.dkuf^ter  jfi(.  2(DO^;i-l3o be. paid «t 
twenty-one  orjrinaDCiag^,  if  flir>  married  mtbmheiztlnfimt  of  bis 
.'^xecutorSf  and  after^gi>(tng  fevepii  lega8itts>  to\h^s  xidver,  cdiU'- 
ih'en^./l^'dQlaitedthatafieiUiia-  of  the  legaides  ttindvbeforo^thqir 
legiaeietc'bdcame'payBMef.ifuoh  legaQineiifai^kbiiie^iarideiiiiie' 
tv^eea^  tii6  iundvdrsit>ibhtT'<  brochercbad^fiflltrt.  t^.iS.  pianufed  at 

.  :  (^  ftwt^li^'fjart^n^  »^YiW^*3?  AlfiillSwbiBi,ipfoUofc|t.5li«Wfif<>- 

dolph.  prp.  Leg*  45.  'Scott  1;.  'ty^r^/upra     {m)  Stratton  v.  Xirytnes, 

a  Vern.  357.  alio  Chauncy  v.  Graydon,  infra^  Scott  «i;.  Tyler, /«^r#. 

Ji^rvi^jj;. A<jtoD^ii^>\5^^v  tliirinfifi.    Y^VHHrw^f^^^  Morris, 

3  Atk.  IS4.  ^  'i<^    .     •  - '  •     ;  t  .r  .:  •;  ^i  .  .-.  rJ^^.Hi'^ 
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fifteen  without  the  aflent  of  the  executors,  and  the  queftion  was, 
whether  as  B.  married  while  an  infant  without  the  confeht  of 
the  executors,  fuch  marriaee  was  not  a  forfeiture  of  the  legacy 
to  the  legatees  to  whom  it  was  given  upon  the  happening  of 
-that  event  ?  But  by  Parktr^  B.  **  It  is  objefted  that  the  time 
of  payment  is  not  come,  becaufe  it  is  a  marriage  without  con-^ 
'  'ient  of  truftees,  and  that  it  muft  wait  the  event  of  f  .'s  attaining 
her  age  of  twenty-one.     But  as  this  is  a  mere  perfonal  legacy, 

1  am  of  opinion  it  is  a  devife  in  tirrorem  only,  and  that  it  vefts 
abfolutely  in  the  daughter,  and  that  marriage,  one  of  the  con- 
tingencies-upon  which  it  became,  payable,  having  happened, 
the  executors  muft  be  decreed  to  pay  it  to  the  plaint iifs  with 
intereft,  &c/* 

«  It  is  obvious  that  this  cafe  is  clearly  within  the  reafon  of  that 
clafs  of  cafes  in  which  courts  of  equity  have  not  adopted  the 
above  rule  of  the  civil  law.  It  feems,  however,  to  be  of  no 
authority,  and  was  fo  confidered  by  L^rd  Loughborough  in 
Hammings  ^  v.  Munkley  (o),  and  by  Lord  Thuriow  in  Scott  v. 
Tykr(p). 
A  further  exception  to  the  general  rule  of  the  civil  law,  in 

Iregard  to  the  invalidity  of  conditions  which  reftrain  the  liberty 

,of  marriage,  has  been  eftabliflied  by  great  authority,  in  in- 
ftances  where  there  are  two  provifipns  for  the  legatee  in  the 
fame  will,  but  one  is  made  to  depend  upon  a  marriage  with 
content,  as  a  ^r^c^d!f;2f  condition  $  in  this  cafe  if  the  legatee 
marry  without  the  required  confent,  the  gift  to  arife  upon  that 
contingency  will- be' difappointed*  This  will  appear  more 
clearly  from  the  folfawing  cafe, ;  co  jl  .  ,  / 
.{^)  \7f.  bequeathed  aA  annuity  off  jloI.  to  his  graxkl-daughter 

,for  life,  and  afteir wards  by  a  codicil  declared,,  that  if  his  grand- 
daughter &ouldt  marry  with  ihcL  good vliking  of  his  t'ruftees,  ihe 

:ibould  lia.veri5oU  in  lieu  oftheiuniuity,  and^tiie  annuity  was 
to  ceafe.  The.gcand-daughteX married  (without  the  conielit  of 
the  truftees^,  and  upon  . its.' being,  -ofajedledj.t^^  reft'raint 

..of  marriage  was: ViB|./^wr<OT\o^y^XtiBii  tCowptr^C  tiecredd 
the  contrary,  faying;,  that  there  was 'a  provifioti  made  either 

iwtyf^ttd. where  the  pravifion  forithe  child  .wa&.  in' the  alterna- 

2  ti ve,  and  thcre.^w^ar  a  condition  pncede^t  to  the  ;gift  6f  theljKA:- 
-ition^  rizb  ifjhe^trk^ti^d^^tuitby^n 

1  .performed,  .and  ^the::  chi^iwas  firil  jpnoidded.  ibxf^^  though:  not 
-  with  the  igrekM^pQitiBriyf^qnit^j^rd^^ 

tL  'tin  die  daie . jafti:ftaftd4,. wee  lobfenreithat  .Lasd  Gtavpa^ixfs 

down  the  do£lrine  diftindly  ai>d  wilfhout  qualification,  as  ap- 

'^lyim  %  cafet^of  coiiditidns:  frfcedint  'ryetdn  inftan^  Is  not 

ereajhv.WUf9n,aVcrn.57a,SP.  ,^8i.>i;r.  s 
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wanting  to  (hew  that  fuch  a  condition  in  a  fimilat  inftance  hsis 
been  adjudged  void  in  analogy  to  the  rule  of  the  eccleflaftical 
court)  though  it  is  probable  that  the  decifion  of  Lord  Cawpet 
will  be  folio  wed,  as  the  prefent  tendency  of  courts  of  equity 
is  to  fupport  thofe  conditions.  The  cafe  alluded  to  was  as  fol^ 
lows  ;— 

(r)  Five  hundred  pounds  were  bequeathed  to  the  plaintifF's 
wife  if  (he  married  with  theconfent  of  truftees.  and  in  cafe  (he 
did  noty  then  aol.'^^r  annum  for  life.     She  married  without 
the  cpnfeot  of  the  truftees,  and  her  hufband,  the  plaintiff,  pro*    * 
ferred  his  bill  for  the  500I.  .  And  it  was  argued  for  the  de^ 
fendant,  that  this  differed  from  the  common  cafe  of  a  devife 
upon  condition  in  terforem^  for  it  had  always  been  held  that 
where  there  was  a  devifi?  over  to  a  third  perfon  for  non^-perform-* 
^nce  of  ti|ie  condition  ^  if  the  party  married  without  confent,  &c: 
all  ihould  go  over  to  the  third  perfon,  becaufe  he  had  a  cojtt- 
ditional  intereft  by  the  will;  and  if  there  were  no  devife  over, 
then  it  was  efteemed  only /;!  terraremy .  znd  the  perfon  (hould 
have  the  legacy,  notwitbftanding  the  bf each  of  the  condition  ; 
fiut  here  this  was  tantamount,  or  as  ftrong  as  a  devife  over, 
when  the  party  himfelf  faid,  that  if  Oae  married  without  con« 
(ent,  fhe  Ibould  have  but  20I.  per  ann.     To  which  it  was  a»- 
,  fwered  by  the  Chancellery  that  this  did  not  differ  from  the  rea«*  . 
fon  of  the  common  cafe  of  a  de^^fe  in  terrorem^  add  the  reafcMt 
he  had  from  Lord  C.  J*  Hale^  who  (when  it  was  obje£ted  in 
another  cafe,  that  this  court  would  not  make  men's  wills,  and 
give  their  eftates  contrary  to  iheir  intentions)  anfwered,  that 
this  court  held  pleas  of  legs^cies,  and  judged  of  them  by  thc^ 
rules  of  the  civil  law,  and  by  that  law  any  condition  added  ta 
reftrain  marriage  was  void ;  fo  that  where  an  intereft  did  not 
accrue  to  a  third  perfon  by  a  breach  of  the  condition,  fuch  a 
condition  was  void,  and  only  in  terrorem*    Therefore  the  500U 
was  decreed  to  the  plaintiff. 

It  feems,  however,  that  when  the  condition  requiring  mar« 
riage  with  confent  is  fu^bfequenty  fo  as  ta  permit  the  original 
or  firft  legacy  to  veft,  and  there  is  no  limitation  over  upon  a 
breach;  whether  the, proviiional  or  fecond  legacy  be  a  mere 
fubflitution,  or  be  in  abridgQient  of  the  firft,  the  breach  of 
the  condition  wall  m^t  Jbe  allowed  to  diveft  the  legacy  already 
vefted.     i^  illuftratiqq  of  this, — 

"  (i)  ^.  beijLueatheiii.  3000I.  to  his  daughter,  the  plaintiff 'g 
wife,  at  twenty-one  or.  marriage^  and  recommended  her  to  the 
.care  oi^one  £.n^,  friend,  provided,  that  if  file  married  without 

{rj  Hicks V.P^ndahris,  2  Eq.  Ca.  Abr.  at!».  (D)  pi.  i«  See  alfo* 
Reyniih  v.  lAdstin^fupriy  and  the  obfervatigns  in  Wheeler  <&•  Binghamj 
infri.    {s)  Qarret  v.  Pritty,  %  Vern,  a^j. 

Y  2       ■ 
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the  oonfent  off.  her  legacy  was  to  ceafe,  and  (he  to  have  but 
$ooI.  and  made  the  defendant  his  executor  and  refiduary  legatee. 
The  daughter  married  without  the  confent  6f  S.  and  yet  the 
court  decreed  her  the  3000!.  with  tntereft  from  the  marriage, 
and  principally,  becaufe  it  was  not  exprefsly  bequeathed  over^ 
but  to  fell  into  the  refidue, 

(i)  £•  bequeathed  to  each  of  his  granddaughters,  whofliould 
be  living  and  unmarried  at  the  time  of  his  death,  on  their  re* 
.  ^31  ve  days  of  marriage  1500I.  and  he  defired  that  ncne  of 
his  grand-<kiughters  (hould  marry  without  the  confent  of  the 
father  and  tliother,  or  the  furvivor  of  them;  ahd  therefore  if 
any  or  either  of  them  married  without  fuch  confent,  then  he 
revoked  what  was  dire<9ed  to  be  paid  to  fuch  grand- daughter  or 
grand*daughters,  and  fuch  of  them  (hould  not  b^intitled  to  any 
benefit  by  virtue  of  his  will,  further  than  what  the  father  and 
mocher  or  the  furvivor  ibould  dired  ;  and  he  afterwards  di« 
retfSted,  that  after  the  feveral  legacies  and  fums  ordered  to  be 
paid  were  fatisfied,  if  any  fum  of  money  (hould  remain  in  the 
hands  of  the  truilees,  the  furvivors  or  furvivor  of  them, 
the  fame  ftould  be  paid  to  his  daughter  Philadelphia  for  life, 
and  after  her  death,  to  the  defendant  Bingham  and  his  heirs. 
The  plaintiff,  one  of  the  grand-daughters,  married  without  the 
coflfeTit  of  her  father  and  mother,  and  filed  her  bill  for  the  le« 
gacy.  And  by  Lord  Hnrdwich^  C.  '*  In  the  prefent  cafe, 
file  direAion  the. grandfather  has  given  by  his  will,  that  the 
grand-daughter  (houM  take  the  advice  of  parents  was  a  very 
wife  one,  and  what  the  mother  has  done  appears  fo  teafonabie,* 
riiat  if  I  could  cofiftftetitly  with  determinations  of  this  court, 
and  the  matter  was  res  ivtegra^  I  would  go  as  far  as  poffible 
to  fuppoTt  it.  But  notwithrtandiiig  fuch  inclination,  I  cannot 
hold  thi$  portion  to  be  ifi  the  power  of  the  mother,  to  be  dif- 
ppfed  of  in  the  »a«ncr  fee  has  done,  for  it  would  fhake  the 
fettled  rules  of  the  court.  The  firft  que(lion  is,  whether  this 
condition  is  an  elFei£lual  cof^ition,  or  in  terrorem  only  ?  Se- 
<Sondly^  whjether  here  is  tha«  which  anHJunts  to  a  bequeft  over 
of  the  legacy?  As  (k>  the/r/?,  ift  order  to  prove  it  is  a  con- 
d«ti<»9  that  ought  to  have  its  effe^,  it  is  iaid  by  the  defendant's 
Counfel,  it  amoMnts  to  the  fame  thing  as  a  condition  ^r^ff^^/if,. 
aind  therefore  the  p^K!^y  claiming  maft  (hew  it  performed.  T:wo 
ahfwers  may  be  given  to  this.  It  is  desitly2ipeff&nal  legacy^ 
*fid  ttejicrfoafcl/sftate.is  fuJficient  to  (atisfy  the  whoky^and 
^apbfequcntly  is  tro  charge  on  t^e  real  e(late.  It  has  been  laid 
(^Qwn  in  Harvfy  y,  'Jfimi{u)^  bj  Lord  Chief 'Baton  CV/fc[y«r, 
that  the  civil  Jaw  maices  no  diiFerence  between  conditions  pre« 
cedent  and  fubfequent^  but  holds^  i t  ^  be  ^  vpid  co|1C^tklll^«lsUiy 
■  ..  .    .  ■    '    ■  ■  >    .   '     i 

(/)  Wheeler  /v.  Bingbtm,  5  Atk,  31^4.     {u)  /^. , 
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in  both.  There  have  been  feveral.cafes  in  this  court  of  a  per^ 
ibnal  legacy,  where  if  it  has  not  been  given  over,  though  4 
condition  precedent,  yet  it  will  not  be  efFe£tual  to  defeat  the 
legacy.  But  I  take  tnis  to  be  a  conditionyM^^tf^;i/>  for  when 
the  event  happens  it  is  vefted.  A  diftindion  has  been  attempted 
here  that  a  breach  of  the  condition  happening,  e§  in/iant€y  the 
legacy  vefts,  it  is  therefore  void.     But  though  they  meet  to* 

frether  at  the  fame  time,  yet  they  are  confidered  in  point  of 
aw  as  fubfequent  in  the  order  of  things.  It  has  been  truly 
faid,  that  (he  need  not  (hew  in  the  eccledaftical  court  anything 
but  the  marriage,  and  the  objedlion  muft  come  from  the  other 
fide,  zn^  prima  facie  ^  it  was  fufficient  for  her  to  (hew  the  le« 
gacy,  and  that  (he  is  fuch  a  grand-daughter  as  is  defcribed  in 
the  will.  Therefore  I  am  of  opinion  the  attempting  a  didinc* 
tion^from  former  cafes,  to  make  this  a  condition  precedent  will 
not  prevail.  But  it  has  been  faid,  if  there  be  not  a  conaition 
precedent  but  fubfequent,  yet  it  amounts  to  the  fame  thing  as 
I  a  devife  over,  by  reafon  of  the  ftrength  of  evidence  of  the  tef- 
tator's  intent  that  the  legacy  (h6uld  ceafe.  I  am  of  opinion 
this  is  not  the  reafon  that  has  governed  the  court.  There  hav^ 
been  abundance  of  cafes  here  where  the  intention  of  the  teftator 
was  full  as  ftrong,  that  the  legacy  (hould  ceafe,  as  in  the  cafe 
6i  Garret  v.  Pritty  [x)y  and  yet  tnc  intention  only  did  not  prei- 
vail.  The  true  ground  upon  which  this  court  has  fuffered  the 
condition  to  efFeduate,  is  not  the  intention  but  the  right  of  a 
third  perfofiy  the  being  given  ovier,  and  vetting  in  that  third 
perfon,  if  the  condition  is  not  performed.  If  that  be  fo,  the 
next  confideration  is,  whether  here  is  in  the  prefent  cafe,  what 
^mounts  to  a  devife  over  to  a  third  perfon  in  point  of  right.  I 
am  of  opinion  there  is  not.  The  gift  to  the  truttees  is  not  of 
a  particular  fund,  but  of  his  perfonal  eftate  in  general.  Theti 
afterwards  follows,  it  is  my  dejire  that  none  of  my  grand^daughm 
iersjbould  marry  without  the  confent  of  the  father  or  mother^  Uc. 
then  comes  another  claufe  which  fays,  that  after  the  fever  al  Z?-  ,  . 
faciei  and  fums  direSied  to  be  paid  and  fatisfied^  if  any  fum  of 
money  Jhould  remain  in  the  bands  of  the  tru/iees^  &c.  the  fame 
flyould  be  paid  to  his  daughter  Philadelphia  for  life^  &c.  Upon 
thefe  two  claufes,  and  the  claufe  of  revocation  the  queftipn  of 
bequeji  over  arifes.  It  has  been  infifted  by  the  counfel  for  the 
defendant,  that  the  plaintiff  not  having  any  further  benefit  than 
what  the  father  or  mother  or  the  furvivor  of  them  (hould  dire£l, 
amounts  to  a  devife  over.  But  I  am  of  opinion  it  does  not. 
If  it  had  been  faid  upon  her  marrving  without  confent,  I  revoke 
that  legacy,  ancT  give  the  1500I.  to  the  father' or  mother  t^ 
difpofe  of^  it  would  have  been  a  devife  over ;  but  thi^  is  only^ 

'  (*)  Laftcafe. 
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putting  it  lA  thfe  power  of  the  father  or  mother  or  the  furvivor 
to  abridge  the  legacy  given  to  the  daughter,  and  when  it  (hould 
be  fo  abridged,  the  remainder  would  have  fallen  into  the  refidue. 
The  authorities  are  mcyft  clear  in  the  cafe  of  Garret  v.  Pritty^ 
and  Bellafts  v.  Ermin^  i  Cb.  Ca.  22.  If  the  teftator  himfelf 
had  abridged  this  legacy,  it  would  have  been  no  more  than  in 
tirrorefrij  and  confeouently  delegating  it  to  another  to  do  it, 
"wiH  carry  it  no  further.  The  claufe,  (if  any  fum  of  money 
fhould  remain  in  his  truftees  hands,  the  furvivors  or  furvivor,* 
he  direfts  the  fame  (bould  be  paid  to  his  daughter  Philadelphia 
for  life,'  and  after  hei*  death,  to  the  defendant  Bingham  arid  his 
heirs)  has  been  made  ufe  of  on  both  fides, the  firft  part  of  it  by  the 
plaintiff,  and  the  latter  by  the  defertdant.  The  words  preceding^ 
when  the  fever al  legacies  Jhall  he  fully  paid  and  fatisfiedy  fay  the 
plaintiff's  counfel,  mean,  when  all  the  fums  before  given  Ihall 
be  paid,  and  therefore  nothing  is  given  over,  till  all  the  fums 
are  paid.  That  can  never  .be  the  meaning,  but  what  the  de-^ 
fendant's  counfel  have  faid  is  the  right  conftruftion,  when,  thejf 
fliall  be  paid  according  to  the  diredfions  of  the  will  before  men* 
Honed.  The  other  words  made  ufe  of  on  the  part  of  the  de- 
fendant are,  particular  declarations  of  particular  fums  of  money  ^ 
If  this  had  been  a  particular  fund  which  is  given  to  his.  truftees, 
as  certain  flocks,  or  certain  mortgages,  and  the  will  hid  faid, 
the  legatee  ihair  have  no  iilorc  than  the  father  and  mother  fhould 
appoint,  then  I  think  it  would  have  been  a  gift  over  of  the  re- 
mainder of  that  particular  fuad :  but  this  is  only  a  defcHptior^ 
of  the  refiduum  of  the  perional  eftate  ia  the  hands  of  his  truftees.^ 
Then  the  obfervation  I  have  made  brings  it  to  the  rules  of  this 
court,  and  I  am  of  opinion  an  exprefs  devife,  that  if  the  legatee 
fhould  not  perform  the  condition,  the  legacy  ftiall  fink  into  the 
reftduum^  amounts  to  a  devife  over,  but  there  is  no  fuch  direc- 
tion here,  and  therefore,  though  there  is  nothing  unreafonabfe 
in  the  reftriftion,  and  though  what  the  mother  has  done  is  pru^ 
dent,  yet  I  cannot  conftrue  it  to  be  a  forfeiture  of  the  legacy 
without  fhaking  the  authority  of"  all  the  other  cafes,  and  con- 
fequentiy  muft  decree  the  legacy  to  the  plaintiff,'*  ~ 

Whether  ar^  exprefs  devife  over  of  the  particular  legacy  is 
neceffary  to  give  effecEl  to  the  condition,  or  the  mere  difpofition 
of  it  in  a  general  refiduary  claufe  is  fufEcient,  feems  to  be  at- 
tended with  confiderable  doubt.  In  Amos  v,  Horner  (y)^  the 
Majier  of  the  Rolls  thought  that '  a  refiduary  difpofition  was 
enough,  but  it  feems  that  no  refolution  was  made,  as  the  caufe' 
went  off  for  want  of  parties,  and  never  came  on  again  (^z),  and 
it  has  been  confidered  of  no  authority  by  fubfegueht  judges. 
In  Paget  y»  Haywoody  mentioned  by  tvillefy  C.  J.  in  Hdtfvej 

(y)  I  Eq.  Ca.  Ab.  iiz,    («)  Forrcft.  »i€.  ' 
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V,  jljlon  {a)y  it  was  held  that  a  general  deVife  of  the  refiduum^ 
or  a  devife  to  the  perfon  intitled  to  the  reftduum  were  the  fame, 
as  if  there  was  no  bequeft  over  at  all ;  and  in  Semphill  v. 
Bailey  (b\  in  the  Duchy  Court,  Lechmere^  C.  King^  C.  J.  and 
Dormer^  J.  were  of  the  fame  opinion  in  regard  to  theeffeS:  of  a 
mere  general  refiduanr  bequeft.  Yet  in  the  cafe  of  Wheeler  v. 
Bingham  (r),  Lord  tiardwicke  declared  his  opinion,  that  an 
exprcfs  devUe,  tHat  if  the  legatee  ihould  not  perform  the  con- 
dition,  the  legacy  flioi^ld  fink' into  the  refidue,  would  amount 
to  a  devife  over.  BCit  Lord  Thurlow^  in  Scott  v.  Tyler ^  as 
ftated  in  Mr.  Dickens*  Reports  {d)^  is  aflerted  to  have  laid, 
**  the  will  befoi^e  us  contains  a  refiduary  bequeft,  but  that  has 
been  repeatedly  and  well  enough  determined,  to  leave  the  con- 
ditional legacy  mjiatu  quo.  It  only  prevents  that  which  has 
not  been  difpofed  of  already,  whatever  be  its  amount,  from 
falling  by  order  of  law  to  the  executor  or  next  of  kin.** 

Upon  the  whole,  notwithftanding  what  is  declared  by  Lord 
Hardwicke  in  Wheeler  v.  Bingham  (^),  it  feems  to  be  fettled, 
that  whether  no  mention  of  the  legacy  be  made,  but  it  is  left  by 
the  teftator  to  become  part  of  the  rendue  upon  a  breach  of  the 
condition,  if  the  condition  were  eiFe£tual ;  or  whether  it  is 
declared  by  the  teftator  to  conftitute  part  of  his  refiduary  eftate 
upon  fuch  a  breach  ;  in  the  latter  as  well  as  in  the  former  in- 
ftance,  the  condition  would  be  void,  becaufe  the  diref^ion  of 
the  teftator  would  have  no  other  effeft  than  what  the  law  would 
give,  in  cafe  the  teftator  had  beenfilent  upon  the*  fubjeft  ([/]). 

When  legacies  are  charged  upon  real  eftate^  or  are  directed 
to  be  paid  out  of  that  fund  in  ihtfirft  injtancey  as  the  ecclefiai^ 
tical  court  has  no  jurlfdidion  in  fuch  cafes,  courts  of  equity 
have  confidered  themfelves  difentangled  from  the  ecclefiaftical 
rules  ;  they  have  therefore  adopted  thofe  of  the  common  law, 
and  given  full  effect  to  conditions  in  reftraint  of  marriage, 
when  not  improperly  impofed  without  making  any  difference 
whether  there  was  a  limitation  over  upon  a  breach  of  ^he  con- 
dition or  not.  *  s 

(^)  J.  charged  his  real  eftate  with  SOoL  to  be  paid  to  his 
fifter  A.  Herne^  within  one  month  after  her  marriage,  but  fo 
as  (he  married  with  the  approbation  of  his  brother  y^  Herni  (i( 
living)  and  in  cafe  flie  married  without  his  confent,  the  500I.* 
was  not  to  be  raifed.  yf.  Heme  married  in  the  life  of  J^  Herne^ 
but  without  his  confent,  and  the  queftion  was,  whether  fhe  was 
intitled  to  the  500L  ?  for  it  was  faid,  that  this  was  a  condition 


{a)  I  Atk.  378.  (3)  Ch.  Pre.  562^4.  (0  Supra,  (d)  P«  733. 
{e)  Supra,  (f)  See  alfo  Reves«u.  Heme,  infra,  (g)  Revesi;.  Heme, 
5  Vin.  Abr.Tit.  **  Condition »»  Zd.  pi.  41.   Alfo  Reynifh  «v,  Mi^rtin, 
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in  terrorem  only,  and  that  the  tx>Aftru<3ion  of  fuch  conditioas 
had  always  been,  that  where  there  was  no  devife  over^  luch 
condition  was  void,  otherwife  where  limited  over^  and  here 
it  was  not.  To  which  it  was  anfwered,  that  this  was  a-con» 
dition  precedent,  and  nothing  arofe  or  became  due,  but  upon 
marrying  with  confenti  and  diis  being  a  devife  of  money  out 
of  Iand»  or  of  a  charge  iip^an  the  land,  it  was  to  be  conftderecl 
as  a  devife  of  land,  ocq.  and  governed  by  the  fame  rules,  and 
then  b^ing  a,  plain  condition  precedent,  nothing  arpfe,&c.  And 
the  Majier  of  the  Rolls  faid,  that  the  civil  law  made  no  didinc- 
tipn  in  perjonal  legacies,  between  conditions  precedent  and 
fubfequent,  neither  did  this  court  as  to  mere  perfon^I  legacies, 
given  upon  condition  of  marrying,  &c.  with  confent,  &c.  -But 
this  court  differed  from  the  civil  law  in  this,  that  by  that  law 
all  conditions  in  reftraint  of  marriage  were  void,  but  this  court 
faid  they  are  not  void  where  the  legacy  is  given  over,  and 
another  perfon  particularly  fubftituted  by  the  teftator  to  have 
the  benefit  of  it  in  cafe  the  condition  banot  complied  with,  but 
this  mud  be  a  fpecial  nomination  as  a  legatee^  and.  therefore  a 
rejiduary  legatee  or  executor  fliou Id  not  have  the  benefit  of  fuch 
non-performance,  and  he  remembered  a  cafe  to  this  purpofe, 
where  a  legacy  was  given  upon  fuch  condition  of  marrying  with 
confefit,  and  if  not,  that  it  Jhould  fmk  intothe  refidue  of  the  tejla^ 
ior*s  eftate^  which  he  gave  to  J,  S,  &c.  It  was  held  that  though 
the  marriage  was  without  the  confent,  yet  the  legacy  was  not 
loft,  becaufeit  would  have  been  the  fame  if  the  teflator  had  faid 
nothing  about  its  finking  into  the  reiiduum,  and  therefore  was 
conftrued  in  terrorem  only.-  So  i^  was  in  the  cafe  of  a  truji  of  a 
term  limited  of  lands  for  raiftng  portions  with  fuch  reJbrtSiion  ; 
this  court  governing  itieif  by  the  fame  rules,  as  m  cafe  of  a  devife 
of  a  legacv  with  fuch  condition,  for  though  the  term  was  a  legal 
eftatc  and  intereft,  yet  the  trufi  of  a  term  was  a  creature  of 
equity  only.  But  it  was  otherwife  in  cafe  of  a  devife  of  laiids ; 
there  conditions  precedent  and  fubfequent  rake  place,  &c.  (and 
that  this  Was  Fry  and  Porter*^  cafe,  of  an  infant  bound  by  con- 
dition relating  to  her  marriage,  being  a  condition  precedent), 
and  held  that  the  prefent  cafe  being  a  charge  upon  land,  was 
to  be  governed  by  the  fame  rule,  and  was  to  be  confiderdd  as 
land  5  the  will  muft  be  attefted  in  the  fame  manner,  &c.  That 
thi^  being  plainly  a  condition  precedent,  and  nothing  vefted 
fas  in  cafe  of  a  truft  term  where  the  term  is  vefted,  and  the 
truft  only  left  open),  it  was  too  hard  for  this  court  to  charge 
the  land  contrary  to  the  exprefs  will  of  the  teftator,  and  to  fay 
•the  money  fliou Id  be  railed  When  the  teftator  faid  it  ftiould  not, 
»ftd  held  th^t  a  charge  on  the  land  could  not  arifc,  &c.  others- 
wife  thati  as  a  devife  of  the  land  itfclf ;  wherefore  the  bill  was 
difmiffed  a$  to  this  point* 
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(t)  B*  by  fettlcment,  created  a  term  of  1000  years  upon 
truft,  that  if  it  fliould  happen  that  he  Ihouid  have  no  fon  but 
two  daughters  living  at  his  death,  the  truftees  fliouId  raife  and 
pay  out  of  the  rents  and  profits  of  the  eflate  to  the.  youneer, 
daughter  5000I.  ij  fl)e  married  with  the  confent  of  her  mother^ 
if  livingy  and  continuing  hii  widow  \  if  not i  then  with  the  con-- 
pnt  of  the  truftees  or  the  furvtvor  of  tnem,  his  executors^  adnu'^ 
nijiratorj  or  ajftgnsy  and  fhould  pay  to  fuch  daughter  the  yearly 
furo  of  lool    for  maitctenance  until  her  marriage  with  fuch  con-, 
fent.     Bot  if  he  fhould  have  a  fon,  and  two  or  more  daughters, 
^n  the  truftees  were  to  raife  and  pay  to  each  daughter  2000K 
if  fh^  married  with  fuch  confent  as  aforefaid^  and,  until  fuch 
marriage,  fhould  pay  each  daughter  the  annual  fum  of  50L  till 
eighteen,  and  afterwards  70I.  for   her  maintenance   fo  long 
as  Lady  AfioniiioxxX^  live,  and  from  and  after  her  death,  fhould 
pay  to  each  daughter  the  yearly  fum  of  lOol.  till  their  marriage. 
And  in  cafe  any  of  the  daughters  died  before  the  portion  was 
paidy  it  fhould  not  go  to  her  executor,  but  the  eftate  fhould 
be  exonerated  of  it,  or  if  raifed,  it  fhould  go  to  the  perfon  on 
Vrhom  the  reverfion  of  thepremifes  was  limited  todefcend,  wi^b 
a  provifo  that  the  term  fhould  ceafe  if  there  were  no  fon  or 
daughter,  or  in  cafe  of  the  death  of  all  the  younger  fons,  and  of 
all   the   daughters  without   marriage.     Afterwards  B,   by  his 
will,  taking  notice   of  the  fertlement,  dire(3ed,  that  out   of 
his  peffonal  eflate  there  fhould  be  paid  to  each  of  his  daughters 
the  further  fum  of  2000I.  in  augmentation  of  their  portions y  fuh^ 
je&  to  the  fame  conditions^  provifoes  and  limitations  ^  as  their  eri-m 
ginal porttonsy  and  in  cafe  any  of  his  daughters  died  before  the 
original  portions  became   payable,  then  the   legacy  of  2oooI. 
wzs  not  to  be  paid  to  her  executor,  but' that  his  lady  and  exe* 
cutrix  fhould  have  the   rejiduum   of  this  money,  if  any,  and 
made  her  refiduary  legatee  and  guardian  of  his  children.     J9. 
died,  leaving  eight  daughters,  two  of  whom  married  againfl 
the  injundlions  and  confent  of  their  mother.     A  fuit  being  in* 
ftituted  by  one  of  the  two  married  daughters  and  her  hufband, 
and  by  the  other  who  had  become  a  widow,  to  have  the  will 
proved  and  the  trufts  performed,  the  Mafter  of  the  Rolls  de- 
clared that  the  plaintifFs  were  intitled  to  their  original  and  ad* 
ditional  fortunes,  and  an  order  was  made  to  that  efFefl.     To 
difcharge  which  order,  an  application  having  been  made  to  the 
Chancellor^  he  took  to  his  affiflance  Lord  Chief  Juftices  Lee 
and  IVillesy  and  Comyns,  J,     And  as  the  laft  judge  delivered 
his  fentiments  more  at  larg^  than  the  reft,  in  which  are  con?* 
tained  every  thing  advanced  by  the  whole  court  on  the  fubjed ; 
I  /ball  only  ftate  what  is  reported  to  have  been  faid  by  his  Lord. 

(b)  Harvey  <!/.  Ailon,  zAtk.  361. 
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Ihip*     ComynSy  J.  **  I  think  it  very  clear  that  it  was  the  inten-^ 
tion  of  B.  that  his  daughters  ihould  not  have  their  original  por- 
tions if  they  married  without  fuch  confent  as  prefcribed,  ahd 
this  intent  appears  upon  every  claufe  in  the  deed.     It  is  agreed 
that  the  portions  were  not  payable  till  marriage,  and  there  is 
no diredlion  in  the  deed,  that  they  (hall  be  payables  marriage 
only,  but  exprefsly  on  marriage  with  confent*     It  is  a  known 
rttle  that  where  any  a£t  is  previous  to  any  eftate  or  truflr,  and 
that  2&  confifts  of  feveral  particulars,  every  particular  muft  be 
performed  before  the  eftate  or  truft  can  veft  or  take  efFeft,  and 
to  this  purpofe  there  are'  many  cafes,  but  it  may  be  fufficient  to 
cite  one  bnly,and  that  is  Sir  Cafar  IVood  v.  the  Duke  of  Souths 
amptorty  Shpw.  P.  C.  83—87.  which  comes  up  to  this  point  a$ 
to  the  performance  of  both  parts.     But  the  objeSfion  which  has 
been  m6ft  relied  on  at  the  bar  was,  that  in- the  civil  law  tkefe 
reftri£lion$  are  looked  upon  as  unlawful,  and  that  the  doctrine 
of  the  civil  law  has  been  adopted  into  this  court*.     I  think  fome 
regard  is  to  be  had  to  the  civil  la^y,  and  what  Selden  lays  down 
in  his  diflfertation  upon  Fleta^  lib.  3.  ch.  5.  feems  to  direct 
Bow  far  it  Ihall  be  admitted.     It  will  therefore  be  pro^r  to' 
t^ke  ibnie  notice  of  the  ground  of  this  maxim  in  the  civil  law, 
that  conditions  of  marriage  with  confent,  annexed  to  legacies, 
aire  void  conditions.     It  was  the  rule  of  that  law^  that  nobody 
fhould  devife  their  eftate  without  leaving  fomething  to  the  heir  j 
lb  alfo  by  the  ftatute  of  the  32  Hen.  8,  there  is  a  particular 
laving  of  one  third  part  not  devifable.     The  provifion  of  the 
lex  Falcidia  was,  ita  detur  legatum  ne  minus  quant  partem  quar-* 
tarn  hcsreditatis  ^eo  teflamento   hcsredes  caprant.     And   it    was 
called  Icgitima  portio.  This  law  was  endeavoured  to  be  evaded 
t>vo  ways;  firtt,  upon  leaving  the  whole  to  the  heir,  upon 
condition  of  marrying  with  the  c6nfent  of  fuch  perfon  who  it 
was  known  would  never  confent ;  fecondly.  Where  the  parties 
were  in  the  power  of  the  teftator,  by  forcing  them  to  marry 
f\\ch  perfons  only  as  th^y  could  not  marry  with  honefty  and 

,  aredit,  fo  that  this  was  looked  upon  as  an  evafion  of  the  law ; 
but  the  law  always  was,  that  where  the  condition  was  not  a 
total  reftrainty  as  where  a  particular  perfon  only  is  excepted^ 
t)ien  the  condition  was  good.  But  as  it  hss  been  infifted,  that 
tjiis  court  has  adopted  this  rule,  I  fliall  mention  the  cafes  on 

'  that  head.  I  take  it  to  be  now  ftttled,  that  if  a  pecuniary  le- 
gacy be  given  on  condition  of  marriage  with  confent,  and  there 
is  ho  devife  over,  that  fuch  condition  is  void,  Belhfis  v.  Ermine^ 
I  Ch*  Ca.  22—58.  Fleming  V.  Walgrave^  and  Garret  v.  Pritty. 
Rut  none  of  thefe  cafes  copie  tip  to  the  ptcfent,  which  is  the 
cafe  of  a  portion  charged  on  liind. — XV>Jf  V.  IVitherSy  I  Eqi  Ga; 
Abr.  112,  was  alfo  cited,  but  there  the  teftator  appointed  two 
periods  of  time  to  intitlethte  daughter  X^^tt-  pdttion  j  marriage. 
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or  the  age  of  twenty-one  ;  and  as  flie  had  attained*  the  age  of 
twcnty-one,  it  became  a  vefted  intereft.  So  where  the  con- 
dition has  been  performed  to  a  reafonable  intent,  the  court  has 
difpenfed  with  the  want  of  circumflances,  as  where  the  major 
part  of  the  truftees  confeitt,  or  where  the  truftees  give  an  im** 
plied,  not  an  exprefs  con  fen  t,  fo  where  the  father  has  made 
the  marriage  himfelf.  Grejly  v.  Luther^  in  Moore  857.  feems 
to  have  been  determined  in  the  ecclefiailical  court,  neither 
does  it  appear  that  therfe  was  any  deVife  over.  The  chief  reafon 
on  which  the  court  went  in  the  determination,  oi  Fle?ning  v; 
fVatgrave^  feems  to  be  that  a  diftinition  was  taken  (as  is  faid 
in  2  Vern. '573,  Creagh  v.  ff^tlfonjy  between  a  condition  thit 
flie  ihall  tiot  marry  wit^ouf  (^onfent,  and  a  condition  that  (he 
(hall  not  marry  again^  cprtfelit,  or  contrary  to  their  liking. 
The  cafe  of  Needham\^F/rnonj  in  Lord  Nottingham's  time^ 
Eq.  Ca.  Abr.  iii.  feems  to  haye  been  determined  by  confent  ; 
and  though  it  was  faid  in  that  cafe,  that  all  conditions  m  reftraint 
of  marriage  are  void  by  the  civil  law,  and  that  this  court  con- 
fiders  them  in  terror  em  bnly,  yet  this  is  rathier  ukeripro  confejfh^ 
than  any  exprefs  determination  on  that  point.  That  they  are 
not  fo  by  thie  common  law,  -is  e^vident  from  the  cafe  ot  F^y 
V.  Porterj  i  Mod.  300.  The  reafon  the  court  went  upon  m 
Semphillv,  Bailey ^  Pre.  Ch.  562,  was,  that  tlie  condition  was 
looked  upon  as  a  loofe  inconfiderate  expreflipn,  and  intended 
to  be  by  way  of  caution  only,  for  there  was  no  devife  over. 
None  of  theie  cafes,  however,  come  up  to  the  prefent.  Pcca- 
niary  legacies  being  fuable  in  the  fpiritual  court,  is  the  reafon 
why  that  law  in  fome  refpe£ls  governs  as  to  them*  But  it  is 
undoubtedly  true,  that  this  court  has  not  univerfally  followed 
the  maxim  of  the  civil  law,  even  upon  this,  point,  for  it  has 
been  always  agreed,  that  where  th^re  is  a  devHe  over,  it  (hall 
take  efieA.  It  is  faid  in  this  cafe,  there  is  no  particular  devife  ^ 
over  to  any  particular  perfon,  but  I  think  it  is  equally  ftrong, 
for  it  is  declared  that  the  eftate  fhall  be  exonerated,  or  if  the 
money  be  raifed,  it  (hall  be  paid  to  the  perfon  who  is«intitled 
to  the  r^verfion.  It  is  a  known  niaxim,  that  where  the  eftate 
is  to  arifeupon  a  condition  precedent,  it  cannot  veft  until  that 
condition  be  performed,  and  this  has  been  fo  ftrongly  adhered 
to,  that  even  where  the  condition  is  become  impof&ble,  no 
eftate  or  intereft  (hall  grow  thereon.  But  it  is  faid,  the  civil 
law  has  no  fuch  diftin<Sion  asthat  of  conditions  precedent.  I( 
is  true  they  have  no  fuch  term,  but  they  have  the  thing  in  effedt. 
Conditio  (they  fay)  fufpendit  legatum^  and  faith  XJlptan  legata 
Jub  conditione  reliifa  non  Jlatimy  Jed  cum  conditione  extitirity  ^fe- 
ieri  tncipiunt ;  ideoque  interim  delegari  non  poterunt.  Dig.  Lib. 
35.  tit.  I.  De  condition,  et  Demonftrat*  lex  41.  They  diC- 
tixiguilh  between  three  forts  of  legacies  \  Firft,  a  pure  legacy. 
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— SecondtjP)  one  payable  st  adaj  future^  butcertatn. — Thirdly, 
one  payable  on  a  condition  that  is  uncertain  in  its  event.  As 
to  the  firily  they  fay,  dii$  Ugati  venit.  As  to  the  fecpnd,  dies 
Cidit^  fed  non  venit.  As  to  the  third,  dies  nee  eedit  nee  venit  | 
and  in  the  laft  cafe,  if  the  legatee  die'  before  the  contingency 
liappens,  it  (hall  not  go  to  his  executor.  As  to  the  legacies 
under  the  will,  the  ^aie  is  more  doubtful,  for  there  is  no  ex- 
prefs  devife  over  at  all,  but  to  the  perfon  intitlcd  to  the  reji^ 
iuum^  and  it  is  faid  in  Qarret  v.  Pritty  (/^,  that  the  daughter 
iball  have  the  whole  30Gk)l.  though  ihe  married  without  con- 
lent,  becaufe  it  is  not  devifed  over,  but  only  to  lall  into  the 
fiirplus.  But  the  cafe  oi  Anus  v.  Horner  (i),  is  a  later  cafe, 
and  it  ii  there  held  that  the  devife  of  the  furplus  of  the  perA>nai 
eftate  is  a  devife  over.  It  would  be  a  contradiction  in  this 
court  to  fay  they  are  not  intitled  to  the  firft,  and  yet  to  the  fe» 
cond,  which  are  to  be  paid  together  with,  and  at  tne  time  of  the 
original  .portions,  and  are  made  fubjedk  to  all  the  fame  con* 
ditions,  limitations  and  provifoes ;  and  it  would  be  likewifc 
GODtradiding,  even  the  courfe  of  the  civil  law,  for  by  that,  if 
a  legacy  is  payable  on  a  contingency,  and  the  party  dies  before 
the  contingency  happens,  itlapfes.^  With  this  opinion  the 
Chancellor  and  the  other  Judges  coincided,  and  the  order  of  the 
Mafler  of  the  RM  was  difcharged.  ^   , 

in  deeds,  &c.  which  are  prefumed  to  be  made  and  entered 
into  with  all  due  care  and  circumfpeClion,  the  law  has  ordained 
certain  appropriate  words  to  create  conditions,  without  which 
It  will  not  confider  a  condition  as  pjroperly  made  ;  but  in  wills, 
other  words  are  fufficient  for  the  purpofe,  by  reafon  of  the  in« 
^ulgence  the  fame  law  allows  to  that  imbecility  of  body  and 
mind  with  which  it  conflders  teftators  affli£led  at  the  time  thofe 
inftruments  are  made ;  in  all  cafes,  therefore,  where  the  in* 
tention  can  be  collected,  that  (he  bequeft  was  meant  to  be  con« 
ditional,  that  intent,  if  legal,  will  be  effedluated  by  whatever 
words  exprefled  (1). 


(i)  Sitpra^      (k)  See  obfervations, /v^ri.  p,  326.     (/>  Swiiib.  pt.  4. 
f.  5.  p.  »36.  Co.  Lilt.  304.  a.  Futbeck's  PaiaJele,  6a,Touchft.  451. 
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The  civil  law  has  req^uired  a'ftrid  performance  of  twJa* 
ttons  in  general  cafes ;  thus  if  lOoL  were  given  to  B*  if  he 
^id  C,  5oi.  within  a  certain  period,  and  C  Jied  before  that 
time,  payment  to  C,*t  executors  upon  the  day  would  not  he 
fiificient  («};  it  ieents,  however,  that  the  <ommdM  bw  wouU 
BOt  require  fuch  a  literal  performance  of  the  condition,  iNft 
permit  the  iBxecution  of  it  ^yprn^  viz.  by  allowing  payment 
of  the  50I.  to  C/s  executors,  to  be  a  good  performance  (^). 
tfpon  a  fimilar  principle  with  that  of  ry  pres  performance,  the 
xivil  law  has  admitted  a  very  extenfive  exception  to  M  general 
dodrine,  t;/z.  in  all  cafes  where  it  is  apparent,  that  teftatots 
paid  more  refpeci  to  the  end  or  execution  of  the  conditioto, 
Chan  to  the  mean  prefcribed  for  the  performance  (r).  There- 
fore rf  jf.  bequeathed  a  legacy  to  B,  in  cafe  he  ereded  a  mo- 
nument for  Jfi  wihtn  three  days  after  i//s  death :  although  JSL 
fliould  not  literally  comply  with  the  condition,  yet  he  would 
he  intitled  to  his  legacy  upon  the  performance  of  it,  wtthki 
a  realbnabte  time,  ms  the  eredion  of  the  monument  would  be 
oonfidered  as  of  the  fubftaaoe  of  the  legacy,  and  the  time  ap- 
poitited  for  building  it,  but  a  mean  to  expedite  the  eredion  {d)^ 
We  muft  ohferve,  however,  that  the  time  appointed  for  ^r* 
IJEKinance  of  conditions,  is  frequently  material^  and  muft  not 
be  exceeded  without  the  concurrence  of  the  perfon  to  whoa' 
the  condition  is  Co  be  performed  (f  )•  But  if  the  perfon,  in  whofe 
&voai^  the  condition  was  ma^,  confentto  accept  the  perform- 
ance in  a  way  different  from  that  preicribed,  he  will  not 
be  permitted  to  take  advantage  of  the  literal  non-exeoation^ 
for  it  was  his  own  fault  to  agree  to  a  different  performance^ 
abd'it  is  a  maxim,  that  y$lenti  nonfit  Injuria  (y.) 
^  When  no  place  is  appointed  for  performance  of  the  con« 
dition,  when  the  condition  relates  to  money  or  other  peHbnal 
Of  tranfitory  thing,  the  perfon  to  execute  it  muft  find  out  the 
perfon^  to  whom  it  is  to  be  performed,  fay  £•  if  he  be  infrm 
ugnum  Angtla  \  but  if  £•  be  abroad,  the  condition  will  be  fared, 
although  no  tender  or  payment  of  the  money  be  made  to  him 
(;);  and  although  the  place  be  named,  yet  if  the  legatee  have 

/a)  Swinb.  part  4.  fcft.  7.  page  145*  (h)  Co.  Litt.  ^05.  b. 
(c)  Swinb.  eadem  fuirs,  ie^.  &  page.  (dj  Swinb.  part  4,  fed. 
^f  page  T4».  (e)  Litt.  fed  337.  (/)  •  o«  Litt.  %k%.  b,  $inaJ»«^ait 
4,  I\s6t.  7f  paige  245.     (^)  Co.  Litt.  aio  b. 
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the  whole  period  of  his  life  to  perform  \ty  he  muft  give  notice 
to  the  perfon  to  whom  the  condition  is  to  be  performed^  of 
the*time  when  he  intends  to  execute  it,  otherwife  fuch  perfon 
would  be  under  the  neceility  of  attending  always  at  the  plac^ 
^pointed^  in  expeAancy,  which  would  be  unrealonabIe(^)« 

There  arc  certain  fpecies  of  conditions  which  may  be  con- 
fidered  performed  even  in  the  life  of  the  perfons  impofing 
them;  but  they  are  fuch,  as  from  their  nature  d(>  not  admit  of 
fepetition,  and  the  performance  whereof  teftators  arr  p^efumed 
to  have  been  ignorant,  at  the  time  they  made  their  te^aments 
(i).  Thus  if  a  legacy  were  given  to  JB,  if  he  remit  a  debt 
due  to  him  from  6\  which  debt  had*  been  already  remitted  by 
£.;  fuch  remittal,  although  before  the  date  of  the  teftament^ 
would  be  conftdered  a  performancej  of  the  condition*  And 
again,  if  a  legacy  were  given* to  J5.  if  the  teftator*s  (hip  tcturu 
from  Venice,  which  veflel  was  then  returned,  the  bequeft 
would  be  good,  j_, 

A  legatee  may  beifiaid  to  have  time  during  life  toperforiji 
a  condition^  when  no  period  is  fixed  for  the  purpofe;  as  if  the; 
bequeft'were  m^de  to  ji.  if  he  pay  to  the  poor  of  $.  lol.  and 
the  like  (i).    Thus, 

(/)  ^.  after  feveral  pecuniary  legacies,  bequeathed  to  tru(* 
tees  4000L  for  the  ufe  of  Jane  Woody  if  (he  (hould  marry 
with  confent  of  the  truftees,  if  not,  then  only  lOOoU;  alfor 
to  the  iame  truftees  4000L  for  the  ufe  of  Marika^  Woody  if 
flie  fliould  marry  with  .their  confenj,  if  not,  only  loool.-r-thea 
there  was  this  claufe,  "  if  either  of  thefe  girls  fljoujd  .marrv 
into  the  families  of  Gojling  ot  Rivingion^^  and  haye  a  fon,  I 
give  all  my.  eftate  to  him. for  life,  (with  remainders  ove^ ;) 
if  they  fliouid  not  marry,  then  I  give  the  8000I.  and  all  my 

eftate  to Randal  (the  plaintiff,)  for  life,  99d,  if  he. has  a 

ion,  then  to  that  foa  for  ever,  but  not  to  come  to  him  till  24  » 
fif  he  has,  no  foil,  thi^n  i;q  Frands  Qofiing^**  Upon  a  bill  filed  there 
was  a  decree,,  that  the  money. ihould  b^  inve^ed  !sa  diie  fut^dft 
till  ithe  event  happened,  and  for  leaye  to  the-p^tieiGi  interefted, 
,  to  apply  as  occafions  ftipuld  a'riic..  The  fVoods  married  with. 
con^nt,  but.not  into  the  fatnilies  of  Rivington  or  Gofiing^^M^pcoi 
which. th^  prefent  plaintiff  filed. his  bill  for  the  refidue  as  being,> 
forfeited,  to  him,.  And  by  Lord  Thurkw^  C.  <^  Till  they, 
parried  nothing^^could  veft,  for  marriage  was  a  condition  pre* 
cedent:  then. could  apy  thing  veft .tili<=t'he  whole. contingency 
Ifccame  impoffible-?  X^at  fufpeiids  it  diiring  thei^  lives.-r^ 
You  fuppofe  if  they  onqe.  marri^,  they  \,had  hit  all  chance 
of  marryi'iig  a  Rivington  or  a  Gojling )   if  he  had  faid  fo,  it 

\*  .  .     -v  .         '.      •  ■    ..'  ■  ■      .        ■     ^ 

*.fh)  Co;  Littl  HI.  a.      (/)'  Swinb.  part  4»  fe^.    14,  P^gp.  ?75» 
(!^-$wiAb.<adexo'p«rs  &  fe€tw    (/^Randalo;,  Payne^  i  Bro.CC.  55. 
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.would  have  been  very  well.  Suppofe  the  .  girls  had  n^rried 
againft  ccaifeDt,  one  of.  the  hufhands  had  died,  and  (he  had 
married  into  one  of  the  favoured  families,  and  had  a  fon*  and 
that  fon  jvras  here  claiming  t;be  eftate,  the  cour^t  would  not 
incline  to  refufe  him.  The  decree  that  the  money  (hould  be 
iavejited,  &c«  muft  be  carried  into  execution.'^ 

When  leg^oies  are  given  Co  truftees  and  executors  in 
.recompenfe  of  th^  trouble  attending  the  execution  of  the  trufls 
of  the  will,  fuch  legacies  z€e  conditional^  and  the  legatees  muft 
ihew  by  fome  unequivocal  a£l  an  intention  to  accept  the  trufis 
and  Vromply  with  the  terms  of  the  gift,  in  order  to  intitle 
themfelves  to  the  legacies  ; — Accordingly, — 

{rn)  A.  bequeathed  to  her  executors  and  truftees  lOoL  each 

for  their  care  and  lofs  of  time  in  the  execution  of  the  ^  trulls 

.repofed  in  them,  together  with  all  reafonable  expences  when 

•they  ihouU  be  called  from  home  on  account  thereof^  andihe 

appointed  f.  Ford^   T.  Rowley^  and  J,  Wilfon^   truftees  and 

joii^t  executors  of  her  will.     B,  the  fifter  of  A.  al(b  by  her 

will  of  the  fame  date  gave  to  her  executors  and  truftees, 

legacies  of  lool.  each,  together  with  |heir  reafonable  expences, 

.exa£lly  according  to  the  will  of.  b^r  f|(ier,  and  appointed  the 

fame  three,  peribns  executors  and  truftees.  .  J.  Fordyoacof 

the.,  executors  ajid  truftees,  furvived  the  teftatrixes  ib  (hoit 

a  timt^  that  he  was  unable  to  concur  with  his  co-executors  .in 

proving  the  wills,  but  it  appe^r^d  that  his  co-executors  went 

^ to  .his  houfe,.  he  being  u:nwell,  ^nd  there  fettled  the  orders 

given  relpeiSling  the  mneral  .of/the  te/tatrix  A.  and  th^  he 

aAei  in.  the  ^rufts  of  the  wills,  in  .dire<aing  payment  of  the 

burial-feesi  of  the  expends  of  ^^aking  ^^e  coffins,  and  opening 

the  vault.     Under  thefe  circumftaoces^,  the,  executors  of  Fordj 

,ihq  plaintifts,  claimed  the  legacies  of  ipoU  under  each  will, 

and  the  queftion  was,   whether  they  wer^  intitled  ?     And  by 

Xh&.MaJkrof  the  Rolhy  V  The  only  qucftipn  is,  whether  this 

executor.ha^  demonftrably  (he>v^  ^^  intention  to  a<%  in  the 

exQCUtipo,  of  the  truft,  for  which  he  with  two  other  peribns 

*W^^o.  receive  thefe  legacies.     It  is  moft  clear  they  were  not 

.given  to  him  as  a  mark  of  perfon^  regard  merely,  but  as  ;^ 

.r^waifd  fpt  taking  i|p$tn  him  thp  execution  of  the  trufts.     Firft, 

:is  jthere  any  evidepc^  that  -he.^underftood  and  knew,  he  had 

•iMcI)  a  truft  impo^d.^p^nlbim,  and  the  tfrms  upon  which^^ 

:  w#$  to  b^  taken  f  r I, will  npt  deterniine  that  if  he  had,  died->at, 

:a  djft^ce  without  Jpnowing^ tha^: he  was  appointed  exectftpr^xjr 

Uha^nifefting  any  inS^ntioj:!  tfif  taj;;^  upon  hiip  the  truift,  as  if  h^l^ 

;^ied  at  a  diftance,  ^before'^the  inf9ir^2^i^ii  ;;eai^hed  him,  he  wqu|l 

be  intitled.  I  will  not  decide  that  one  wa^  or  other*  but  that  Is 

not  Uie  cafe  here,   This  executor  certainly  did  not  die  WithoUl  ^ 

{mj  H^rrifon  «y.  Rowley^  4  Vef^  Jtfo«.CC.  aii,  ,-:■■  .>^ » svl 
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knowing.of  this  truft :  on  the  contrary  the  two  other  exei. 
cutors,  the  defendants,  went  to  htm,  and  confulted  with  him 
refpedttng  the  funeral  of  the  furvivor  of  thefe  two  ladies  at 
kail ;  (it  does  not  appear  by  Whofe  dire£tions  the  other  was^ 
buried)  and  he  concurred  in  giving  the  directions.  Is  noc 
that  an  a6^  notifyin^g  his  intention  to  accept  the  truft  f 
I  muft  fuppofe  they  informed  him  of  the  W'iilv  the  truft  im- 
,  pofed  upon  them,  and  the  reward.  With  this'  knowledge  he 
concurred  in  thofe  diredlions.  It  is  true,  I  admit,  that  if  there 
was  no  executor,  giving  dire£lions  for  the  funeral  is  only  an 
ad  of  charity y  and  will  not  make  a  man  executor.  God  forbid 
it  ihould  \  for  then  the  deceafed  could  not  be  buried  by  any  one 
from  the  apprehenfion  of  being  involved  as  executor,  but  thi» 
perfon  did  not  concur  in  the  dire<Slions  for  the  iiineral  as  an 
ad  of  charity.  There  were  two  other  executors,  the  deceafed 
would  have  been  buried,  whether  he  concurred  or  not.  He 
alfo  concurred  in  paying  certain  fums  for  the  burial-fees,  for 
making  the  coffins,  and  opening  the  vault,  the  confequences  of 
thofe  diredions.  Then>  is  there  any  lachefs  in  not  proving  ji^ 
the  will  i  As  to  the  two  cafes  cited  (»),  nothing  is  fo  clear, 
as  that  if  a  legacy  be  given  to  a  man  as  executor,  whether  ex- 
preffed  to  be  for  care  and  pains  or  not,  he  muft,  in  order  to 
intitle  himfelf  to  the  legacy,  clothe  himfelf  with  the  character 
of  executor.  If  there  be  any  circumftance  to  ihew  he  was 
backward  in  undertaking  the  truft  repofed  in  htm  he  fliail  ndt 
have  it.  But  this  executor  did  as  much  as  the  defendants, 
fox  they  did  not  prove  the  will  for  a  confiderable  time.  He 
did  as  much  as  any  man  could  do  in  fliewing  demonftrably 
he  meant  to  undertake  the  truft.  Hi*  ^ying  before  he  exe- 
cuted it,  cannot  poffibly  defeat  him.  Therefore  upon  the  evi- 
dence and  the  rules  that  have  been  laid  down,  I  am  of  opinion', 
he  has  aded  as  far  as  he  oould,  and  was  intitled." 

It  appears  from  the  cafe  laft  ftated,  and  thofe  next  men- 
tioned, that  if  truflees  or  executors  refufe  to  interfere  in  the 
bufinefs  of  the  trufts,  or  to  prove  the  will,  they  will  not  be 
Entitled  to  the  legacies  given  to  them,  in  the  cbaradet  ^f 
truftees  and  executors.     Accordingly.-^— 

[o)  A.  bequeathed  legacies  to  certain  perfons,  by  the  de- 
fer iption  of  "  his  very  good  friends  5"  and  in  the  further  part 
•of  the  wifl,  defired  them  •*  to  a£k  as  executors."  5fcfiA,  one 
'of  thofe^  perfons,  by  his  anfwei*,  faid,  that  he  had  not  proved 
3die'wiP,  nor  aded  as  executor,  and  yet  claimed  the  legacy: 
'but  the  Mafitr  oftht  Roih  £iid,  that  an  executor  fo  appoififi^ 
^^ould  not  claim  his  legacy  without  aS^ng,  Of  at  leaft,  withoyt 
pravmg  the  wtfl,- 

(11)  Read  *v,  Devaynes,  and  Abb»t  <v.  MaiGc,  ff^Tri.    f»)  Read  v» 
Dcvayaes,  3-  Bsou  X^C.  ^95. 
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t»  5.  bequeathed  to  J.JHaJ/u  zxiAW.  Gl  50I:  aj  6X^cui; 
tbrs:  Pf^.  G.  rcfufed  to  aS  asr  executor  but  claimed  th6  legacy./ 
And  b)'  tbe  Lord  Cbamellor^  '*^  As  to  the  50I.  it  is  impotSbH: 
that  can  be  allowed,  becaufe  it  is  given  to  him  as  executor,  and^ 
he  did  not  prove  the  will/' 

A  condition  foinetimes  confifts  of  a  V'arlety  of  parts  which 
are  either*  copulative  or  disjunMve :  the  former  muft  be  exe- 
cuted in  all  refpeds,  or  elfe  the  condition  will  not  be  per- 
formed, except  fome  of  the  component  members  be  impoflible,  ^ 
or  afterwards  become  fo,  and  then  the  law  will  divide  them,^ 
as  if  J.  bequeath  to  B.  lool.  upon  condition  that  he  and  his 
executors  difpofe  of  certain  goods  :   as  J9.  can  have  no  execti-^ 
tors  during  life,  the  condition  will  be  confidefed  disjunctive' 
( j);  but  performance  of  any  pa.rt  of  the  latter  will  in  general 
be  fufficient'to  prevent  a  breach  of  the  condition.     If  the  con- 
dition be  disjunAive,  and.  it  appears  to  have  been  the  intehtioh 
that   the  perfon  fhould  have  an  t\tdL\on   to  perform   either 
branch  of  it^  but  afterwards  one  thent  becomes  impoflible  hy 
the  (i^  of  Godf   it  feems  that  fuch  event  would  exQufe  the 
party  from  performing  the  other  part  of  the  cortdition,  i^poil 
the  principle  that  the  eledion  originally  given  to  him'  being; 
defeated  by  the  interpoiition  of  providence,  a  contrary  con- 
ftrudion   would  militate  againft  the  intention  and  the  well 
knotvn  maxim  that  actus  del  neminifacit  injuriam  (r).     Such 
appears  to  be  the  rule  0/  law;  but  in  inftances  where  no  dit 
advantage  can  accrue  td  any  of  the  parties,  cotirts  olF  equity' 
have  extended  the  right  of  election  to  execute rs^  when  the* 
perfon  to  eleft  has  died  Within  the  period*  appointed  f6r  the  ' 
purpofe;  Thus,— '  *    ^     -    -"' 

{sX  A.  upon  his  marriage  iv'ith  his  wife,  gaVe'  a  bbild  to  heTv 
tmfte'e^  In ,  the  penalty  of  -4000!.    cdnrfitioricd*  ftVat  if  he  at 
any  time  mtUn' four  monthly  {hould'fettlfe^  ihd  affare  freehold 
lands  of  the  yeuriy'valueof  lOol.  on  his  wife  for  life,  or  if  hi$ 
heirs,  executor^  or  adftitnrftVators  fliOuld^  Within  the  (]5ace  of 
.  four  months  after  fiis  defcth  pay  unro  her  i&ool.  ^then  the  bond* 
tb  be  Void.     The  htjfbihd  died  within  four  mbnrhs  without 
making  any  fuch  fettlement  upon  hi«  wife  ai  required  by  thV' 
bond,  therefore  the  widow  claimed  the   2000I.   but  'of  his: 
aflTets;   but  on  the  other  band  it  was  contended  that  as'  the 
hulband  died  within  the  four  months,  the  eledtion  which  he 
Bad  by  the  bond  devolved  upon  his  heirs,' e^cecutofs  or  admi--" 
niflrator?.     And  the  Mafter  of  thi  iS^//j  Yaid,   <«  As  to  tKe' 
obje£tion,  that  the  heirs*  or  the  executors  of  th'e^  teftator  ou^t' 

-  ^  •  -  . 

(f)  Abbot  v.  Maflic,  $.Yef.  Jun.  CC.  1^%^  (jqj  RolK  A^i.  444, 
450.  (r)  Ibid.  4^0.  pi.  II.  'Co.  Xitt.  225.  a.  Cro.  Eliz,  398.  %  Mod* 
aoo.      (i)  Eaftwood  «».  Vink^,  2  P.  Will.  61  j. 


J3'  Of  the  Peiformance      [Chap.  VII. 

to  hare  their  ekdion  either  to  .fettle  Isinds  or  pay  tbe 
money ;  tbe  hu(band«  it  is  tnie^  had  this  eledipn  in  him, 
Mrhich  ws^s  to  continue  four  months  after  the  marriage,  but  he 
dying  within  the  four  months^  though  the  time  expired  after- 
iKrards,  yet  where,  upon  the  death  of  the  teftator,  matters  are 
for  foQie  time  in  confufion,  nothing  is  more  ufual  than  for  the 
court  to  enlarge  the  time,  or  to  relieve  againft  any  lapfe  there- 
of; wherefore  let  the  hufband's  executors  pay  the  incurring 
profits  pf  the  lool.  per  annum^  from  the  death  of  the  hu&and, 
to  the  wife,  and  fettle  upon  her  the  lOoL  per  annumy  they  not 
being  bgund  to  pay  the  2000I.  to  her.** 

It  is  a  rule  in  equity  to  relieve  agalnff  forfeitures  occaHoned 

I  by  the  non-performance  of  conditions,  precedent  or  fubfequent, 

.  yrhich   lie  in  compenfatioriy   fo  that  the  non-compliance  with 

time,  place,   &c,  will  not  be  allowed  to  create  a  forfeiture^ 

in  cafes  that  admit  of  recompence  (t). 

(u)  J.  in  his  lifetime,  granted  to  his  fon  Parhf  two  annuU 
ties  of  lool.  and  200I.  and  there  .being  fubfifting  accounts 
between  them  refpedline  diiFerent  commiflary-ihips  in   Ger^ 
manyy  where  Paris  was  dcputy-paymafter  to  J,    -//.  by  his  will 
gave  to  Paris  6oq1.  a-year  upon  condition  that  he  ihoulii 
within  three  months  execute  a  releafe  pf  all  demands  on   his 
eftates,  be^ig  aiTured  there  was  nothing  due  to  him  on  the 
accounts ; — C,  and  F.  Taylor^  other  children  of  the  teftator, 
who  were  beneficially  intereiled  under  his  will,  filed  a  bill 
againft  Parisy  (who  claimed  23,317!.  as  due  to  him  from  the 
tdlator's  eftate)  that  he  might  be  compelled  to  releafe,  ftating 
that  a  rel^fe  had  been  tendered  and  refufedy  and  therefore 
ihiifting,  that  he  ftiould  be  confideired  as  having  broken  the 
condition  upon  which  he  was  ^p  have,  the  annuity  of  600I. 
Paris  alfo  filed  hts  bill,  infilling  on  his  demands   upon  his 
father's  eftat^.  and  that   he  might  releafe  when  he'would^ 
luving  an  option  either  to  do  fo  or  npt,  upon  the  clofe  of 
the  accounts;    And  Lord  Tburlow,  C.    "I  am  of  opinion, 
it  wa3  thp  true  meaning  of  the  teftat9r,.to  prevent  the  account. 
jp^?r/>.  fought  .'by  his  bill,  arid  therefore  I  cannot  order  fuch. 
account,  or  furniih  him  by  means  of  this  court,  with  any  in- 
telligence of  his  father's  affairs.   This  therefore  excludes  every' 
idea  of  the  teflator,  that  he  fhould  have  an  eleSign.   The  next 
queftion  is,  whether  the  bill  fo  filed,  has  forfeited  the  600K 
a  year,  and  that  leads  to  a  coii^mon  rule  of  the  court  as  to. 
conditions  precedent.     If  the  coujt  can  put  the  parties  in  the 
fame  fituation  as  if  the  condition  bad  been  performed^  it  will 
never'  fuffer  a  forfeiture  to  attach*     .The  releafe   tendered 

(t)  kaim^s  Print,  o£Eq.  %i^%x.  fid.  17^,    (u)  Taylor  «bp.  Pop. 
)»oi|  I  Bro.  CC.  i^f . 
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Went  'to  the  lool.  and  200K  granted  before^  (,ih<^  Paris  had 
a  right  to  refufe)  or  any  other  claims  under  the  will  2  I  think 
his  litigating  it,  did  not  forfeit  the  600I.  annuity.  In  order 
to  do  joftice,  I  muft  do  no  more  than  declare  the  will  di^Iy 
proved,  and  refer  it  to  the  mafter  to  prepare  a  proper  releafe, 
declaring  the  intent  to  be  to  prevent  a  conteft^  but  that  the 
will  did  not  bar  the  annuities  granted  in  the  lifetime,  or  any 
claims  of  Parisj  .except  as  to  the  mutual  dealings  and  tran^^ 
adions  in  the  negociation  of  money,''  Upon  further  direct 
tions  it  was  declared,  that  Paris  havmg  refufed  to  execute 'the 
releafe  tendered  to  him,  as  fettled  by  the  mafter,  was  nQt  intitlej 
to  the  annuity  of  600I.  and  an  account  was  ordered  to  be  taken 
of  all  dealings  and  tranfa<3ions  between  him  and  the  teftator. 

We  have  juft  i^^n  that  Lord  Thurlow  lays  down  the  extent 
of  the  rule  of  the  court's  interference,  to  cafes  where  the  par* 
ties  can  be  put  in  the  fame  fltuation  by  compenfation  or  other* 
wife,  as  if  the  conditions  had  been  a£lually  performed  1  If, 
therefore,  from  the  nature  of  the  condi^tion,  this  capnot  be 
effected,  equity  will  not  relieve  againft  a  breach  of  it :  thus 
conditions  requiring  marriage  with  confent,  being  in  their 
nature  incapable  of  any  compeniation  when  broken,  the  court 
Jias  never  given  relief  againft  a  breach  of  them.  In  thofe 
cafes,  however,  where  the  conditions  laft  alluded  to,  zxtfuhfer 
^uint^  and  afterwards  become  impbflible  to  be  literally  per- 
formed, as  by  the  death  of  all  or  one  of  the  perfons  whole  con- 
fent is  required,  although  there  be  a  limitation  over  of  the 
legacies  upon  a  breach  of  fuch  conditions,  yet  the  non-per- 
formance of  them  will  not  create  a  forfeiture, » conditions 
which  diveft  eftates  or  interefts  being  always  conftrued  ftri£tly. 
Accordingly,-*- 

{x)  J»  bequeathed  the  refidae  of  his  perfonal  eftate  to  yane 
StyUs^  provided  ihe  married  with  the  confent  of  C  and2>. 
his  ^ecutors :  but  if  (he  ooarried  without  fuch  confent,  he 
then  gave  his  refiduary  eftate  to  E*,  *  One  of  the  executors 
died,  and  afterwards  the  legatee  married  without  the  confent 
of  the  furviving  executor :  and  upon  a  bill  filed  by  E.  for  the 
xefidue  of  the  teftator*s  efie£ts,  the  queftion  was  whether  Jam 
Styles  had  not  forfeited  the  bequeft  to  her  by  masrying  without 
fuch  confent  as  above  \  fiut  by  the  Majier  oftheRoUsy  *^  It  is 
Very  clear  that  the^  plaintiflT,  the  devifee  over  has  no  title  to 
die  rejiduumi  firft  in  the  nature  of  the  thing,  and  according 
to  the  intention  of  the  teftator^  this  could  not.  be  a  condition 
precedent  for  at  that  rate,  the  right  to  the  nfiduum  might  not 
jbatre  vefted  iii  any  perfon  whatever  for  so  or  30  years  after 


»  / 


(x)  Peyton  nf.  Bury,  t  P.  Will,  i%^.    See  Lord  Wi^r/oWft  obfcrva- 
tions  upon  this  caff|  io  Jones  <p*  Suffblk|  Infra.. 
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the  tcftator*5  death,  (ince  both  the  executors  might  have  lived, 
and  yane  States  continued  To  long  unmarried,  during  ail  which 
time  the  right  to  the  refiduum  could  not  be  faid  to  be  in  the 
executors,  they  being  exprefsly  mentioned  to  be  executors  in 
truft :  befides  the  bequeft  of  the  reftdUum  is  firft  to  Jancy  which 
if  the  will  had  flopped  there,  would  have  been  an  abfblute 
devife,  (b  that  the  following  condition  annexed  muft  be  a 
fubfequent,  not  a  preceding  one.  Now  the  rule  of  law  is, 
that  if  there  be  a  fubfequent  condition,  which  becomes  impoffi- 
hie  bj  the  zSt  of  God,  this  excufcs  and  difcharges  the  grantee 
from  th,?  condition;  lex  non  cogit  ad  impoffibiliiry  which  con« 
ftruflion  ought  the  rather  to  prevail,  with  regard  to  a  condition 
fo  odious  as  that  in  the  prefent  cafe,  which  reftrains  the  free- 
dom of  marriage,  and  is  void  by  the  civil  law,  when  annexed 
to  a  perfonal  legacy.  The  plaintiff  by  his'^bill  comes  to  efta- 
blifli  a  forfeiture,  and  would  have  the  court  add  thefe  words 
to  the  will,  which  the  teftator  might,  but  did  not  think  fit  to 
infift  upon,  that  Jane  Styles  fliould  not  marry  wttfaout  the 
confent  of  the  executors,  or  of  the  furvivor  trf'tbemy  and  which 
ihe  teAator  might  omit  upon  good  reafon,  as  Intending  that 
both  the  executors  fliould  confer  together  about  the  marriage 
of  yafie  Styles  J  in  order  that*  the  one  by  arguments  might  con- 
vince the  other,  touching  the  fuitablenefs  of  a  match,  which 
cannot  now  be  done  when  one  only  is  leftr  Moreover  this 
confent  direded  to  be  had  being  like  a  bare  authority,  and  <b 
different  froni  that  which  is  coupled  with  an  intereft,  could 
not  furvive  without  exprefe  words  for  that  purpofe."  His 
*Ponor  therefore  difmiffed  the  bill  with  cofts. 
'  (y)  B.  bequeathed  loool.  to  his  only  daughter,  Mary  Gray» 
don^  to  be  paid  at  21,  or  upon  the  day  of  marriage  which 
Ihould  £rft  happen,  provided  (he  married  with  the  confent  of 
iiis  executors,  but  if  (be  died  befbre  the  money  became  payable 
on  the  coiiditiolis  aforefaid,  he  gave  the  lOOol.  equally  between 
liis  two  youngeft  fons  j5.  and  G,  Qraydon^  and  appointed  C.  Z>. 
and  E.  executors.  Mary  married  after  all  the  executors  were 
dead,  and  without  confent,  fo  that  the  queftion  was,  whether 
Ihe  had  not  forfeited  the  legacy  by  her  marriage  ?  And  L6rd 
Hardwicke^  C.  **  As.to^We  legacy  of  lOOol.  Iwre  is  certainly 
a  difpotitiott  oVer  in  cafe  of  a  forfeiture,  fo  thaHt  ftands  dif- 
tinA  from  thbfe  cafes  where  there  is  vio  devife  ovti\  Where 
the  condition  is  becdme  irnpaflible  by  the  perfon  dying,  whofe 
'confent  was  neceflary  before  the  marriage,, 'it  is  ixi  excufeV 
1  ani  Hkewife  of  opinion  that  ,diis  is  onty  a  condition  fubfe* 
'quent  to  dfv^ft^he  leg'^cy  Jnf  cafe  of  a  marriage  before  21,  and 
it  is  the  conftant  rule  of  law,  in  the  cafe  of  conditions  fubfe>» 

•'.        .         .  ■  »  r         •       .  ■        .        . 

(y)  Graydon  ni.  Graydoni  2  Atk.  r5« 
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qucnt,  that  If  the  performance  becomes  impoffible^  by  the  z8t. 
of  God,  that  it  is  abfolutely  void,  for  in  Co.  Litt.  206.  a.  it 
is  laid  down,  that  in  cafe  of  a  feofment  in  fee^  With  a  condi- 
tion fubfequent  that  is  impoffible,  the  eftate  of  the  feofee  is 
abfolute ;  and  therefore  the  daughter,  according  to  this  rule 
is  intitinl  to  the  lOOoK  under  the  father's-will." 

(z)  C.  having  bequeathed  his  houfehold  goods,  &c.  to  his 
wife,  gave  all  his  other  eftates  to  her  during  widowhood,  in, 
truft  to  pay  his  debts  and  educate  his  childi-en  till  each  (bould 
be  married^  and  after  the  death  or  marriage  of  his  wife,  he' 
dire£ked  all  his  real  and  perfonal  eftate  to  be  paid  and  applied^ 
to  the  equal  ufe  of  all  his  children  w4io  (hould  be  then  living : 
and  in  cafe  his  wife  fhould  marry  again,  ihe  (hould  from  that- 
time  have  no  further  to  do  with  his  children,  or  any  oP 
bis  efFeds,  &c.  but  the  children  fhould  be  under  the  Care  of 
,  guardians  to  be  chofen  and  appointed  as  foon  as  poffibte  upon^ 
that  occafion,  and  truftees  fhould  be  appointed*  for  his  eiFe£ts 
for  the  benefit  of  his  children  till  they  attained  21,  and  in 
cafe  anv  of  them  died  before  that  age,  then  his^  or  her 
ihare  fhould  be  equally  divided  among -the  furvivors;  and' 
in  <:afe  any  of  his  daughters  Jhould  marry  without  the  confent  cf 
her  mother y  and  in  default  of  her  mother^  her  guardians  firji  haA 
and  obtained^  then  her  Jbare  to  be  equally  divided'  among  the* 
unmarried  ones  \  and  if  they  fhould  all  die  before  21,  then  his 
efhites,  &c.  to  be  fubje&  to  the  will  of  his  wife,  provided  fbe 
be  unmarried  at  the  time  of  his  death,  and  he  appointed  his 
wife  and  fV.  S.  her  father,  joint  executors  of  hi$  will,, arid 
guardians  of  his  children.  Mary  one  of  the  daughters  married 
without  confent ;  and  the  queftion  was,  whether  (he  had  for- 
feited her  intereft  under  the  will  ?  And  by  Lord  Thurlow^  C. 
*^  This  is  a  cafe  of  difficulty— It  is  a  condition  fubfequent  to 
defeat  an  intereft  vefted,  and  therefore  to  be  conftrued  with 
all  ftriSnefs.  The  words  are,  wjthout  confent  of  guardians^  in 
the  plural  number.  ,The  will  has  appointed  two  guardians } 
it  has  given  a  fpecial  authorit;y,  to  be  exercifed  only  by  the 
wife  while  both  are  alive;  and  in  default  of  the  wife  only^ 
the  authority  is  to  be  exercifed  by  guardians.  The  cafe  cited 
of  Peyton  v.  Bury  (A)  goes  a  great  way.  The  name  of  guar- 
dian as  the  name  of  executor,  furvives,  but  the  authority  in 
queftion  is  collateral  to  the  office  of  guardian.  That  cafe  while 
it  itands  is  of  weight :  but  I  fhould  have  much  hefitation  to 
decide  uppn  it.  Suppofe  a  power  was  given  to  guardians  to 
let  an  eflate  for  21  vears,  a  fpecial  authority,  and  one  fhould 
die,  I  am  apprehenfive  the  court  would  not  with  alacrity 
determine  that  the  furvivihg  guardian  had  not  a  power  to  leti 

(z)  Jones 4r. the  Earl  of  S|ifiblk,s  Bro.  CC.  caS.  (o)  Sufri. 
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When  it  was  faid,  that  conditions  to  defeat  an  eftate  are  odious, 
I  feel  it,  but  it  is  a  difagreeable  argument  to  guide  a  decifion. 
What  one  perfon  may  think  odious,  another  may  judge  of 
differently :  the  decifion  muft  depend  on  the  feelings  of  the 
judge ;    i  ihoyld   therefore  be  forry  to  go  upon  the  odioufnefs  ' 
of  the  condition.     The  pofition  of  the  will  is  nonfenfe.     The 
claufe  appointing  guardians  is  fubfequent  to  the  whole  of  the' 
provifions  in  queftion :    the   provifions  are  fubfequent  to  a 
claufe  directing  the  appointment  of  guardians  upon  default  of 
the  wife.     If  one  daughter  had  died  before  the  marriage  of  the 
other,  the  claufe  could  have  no  efFe£l : '  If  the  unmarried  daugh- 
ter ihould  now  marry  more  imprudently,  the  claim  could  have 
no  efFe£t,     This  could  not  have  been  the  intention  of  the 
teftator.     Arguments  from  a  fuppofltion  of  what  a  tefhtor 
would  have  done,   if  he  had  been  aware  of  all  circum(lances^ 
are  not  very  good  grounds  for  giving  a  conftru£tion :  but  they 
may  be  fairly  ufed  to  ai&ft  a  dubious  floating  eonjiru^ion.     Up« 
on  the  whole  the  intention  of  the  teftator,  throughout  his 
will,  is  very  imperfedly  and  inadequately  exprefied.    It  is 
clear  we  have  not  his  whoU  intention.     I  am  v6ry  doubt« 
ful   whether  the  word  guardians    muft  not  refer  to  other 
perfons,  than  the  guardians  appointed  by  the  will.     It  feems 
abfurd  to  fuppofe,  that  he  meant  to  truft  upon  the  death  of  hit 
wife^  unmarried,  tbe  perfon  whom  he  did  not  mean  to  truft 
in  cafe  of  her  marriage.     In  confcience  I  believe  that  the 
circumftance  was  pot  in  his  contemplation  at  the  time  he 
wrote  the  will.".    His  Lordfeip  atfirft  diredied  an  account  to 
-  be  taken,  without  any  declaration  of  the  rights  of  the  parties, 
faying  he  would  further  confider  the  point;   but  after  fonie 
hefitation  he  declared  his  opinion  that  Mary  was  intitled  not^ 
withftanding  her  marriage,  and  decreed  accordingly. 

In  fome  inftances  the  executor  whofe  aflent  is  required, 
may  renounce  the  executorfhip,  and  adminiftration  may  be 
^granted  to  another  perfon :  it  may  be  alked,  will  a  marriage 
without  confent  under  thofe  circumftaiices  be  a  forfeiture  of 
the  legacy  f  Lord  Hardwicke  has  decided  in  the  aiErmative, 
Thus ;— 

(^]  J,  bequeathed  to  her  daughter  Mary  Graydon^  all  her 
wearing  apparel,  &c.  with  all  her  dreffing  plate,  &c.  and 
declared  her  will  tq  he  that  in  cafe  her  daughter  married  before 
7-1^  without  the  confent  and  the  approbation  of  hqr  executor, 
under  his  hand,  (if  living),  that  then  fhe  ihould  not  be  intitled 
to  any  part  of  fuch  legacies  as  &e  had  therein  left  her,  but  that 
the  whole  (hare  fhould  be  equally  divided  between  her,  the 
teftatrix's   fons  B.  and  G.  Grajdon ;  and  the  refulue  after 

(b)  Graydon  «v..  Graydoni  %  Atk.  i6.i»i9« 
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Jebts  and  legacies  paid,  fljc  gave  to  her  three  children  Mary 
and  B.  and  &.  Graydonj  and  appointed  J.  Graydon  fole  execu- 
tor. J*  Graydon  the  execator,  who  was  to  have  given  his 
confent  to^  Mary's  marriage,  renounced  the  executorfbip  in 
the  moft  formal  manner  in  the  .eccleiiafticai  court,  and  A, 
Timewell  took  out  adxhiniftration  with  the  will  annexed  to  the 
teftatrix.  Mary  having  married  under  21  without  confent, 
the  queftion  was,  whether  (he  was  intitled  to  the  legacies 
under  her  mother's  will  ?  And  Lord  Hardwicke^  C.  "  Two 
queftions  arife  under  the  will  of  the  ruother,  firft  with  regard 
to  the  fpecific  legacy  to  the  daughter,  and  fecondly  with  regard 
to  the  furplus.  I  am  of  opinion  that  the  latter  claufe  goes 
to  the  whole,  -and  that  the  words,  <  (he  (hall  not  then  be  in- 
litled  to  any  part  of  fuch  legacies  as  I  hav^  herein  left  her/ 
being  fpoken  at  .the  fame  time,  is  no  more  a  relation  to  what 
goes  before  than  to  what  follows,  but  is  equally  applicable 
to  both.  But  it  has  been  objected,  that  this  is  not  fuch  a  mar«- 
riage  9s  is  a  breach  of  the  condition,  becaufe  J.  Graydon^  the 
executor,  has  renounced  and  never  took  out  adminiftration, 
and  therefore  it  has  been  granted  only  with  the  will  annexed 
to  Mr.  TtmewelL  .  Now  I  am  of  opinion  the  objection  is  not 
well  grounded,  for  this  is  a  defcripton  'of  every  perfon  who 
ihall  be  adminiftrator,  and  that  this  was  a  power  not  annexed 
to  the  office  of  executor,  but  independent  from  the  reft  of  his 
^duty  as  executor ;  therefore  upon  the  whole  of  this  part  of 
the  cafe^  I  declare  that  this  marriage  is  a  forf(^turQ  of  the 
portion  giv^n  under  the  will  of  the  mother.'* 

^Upon  the  principle  that  courts  of  equity  look  upon  con^t- 
tions  in  reftraint  of  marriage  i;i  an  unfavourable^vlew,  they 
bave  not  been  ftri£l  in  requiring  fuch  conditions  precedent  or 
fubfequent^  to  be  complied  with  in  every  particular,  for  if  the 
confent  be  given  in  fubftance  it  will  be  fufficient;— to  this, 
cffeft  Comjnsy  J.  expreffed  himfelf  in  Harvey  v.  J/ion  (c),  viz. 
that  where  the  condition  was  performed  to  a  reafonable  intent^ 
the  court  had  difpenfed  with  the  want  of  circumftances,  as  when 
the  major  part  of  the  truftees  confented,.  or  when  an  implied 
aflent  was  given,  &c. 

{d)  A,  bequeathed  tcT  the  plaintiff  Maria  300I.  a  pearl- 
necklace  and  jewels,  but  if  fhe  married  under  21,  without  the 
confent  of  the  executors  or  the  m^jor  part  of  them,  then  what 
ihe  gave  to  Maria  fliould  go  to  the  children  of  the  teftatrix's 
fifter,  the  ,wife  of  the  defendant  Mefgrett^  and  Die  appointed 
Mefgrett  and  two  other  perfons  executors.  Maria  being 
eleven  years  old  at  her  mother's  death,  lived  fome  time  after- 
wards with  C  one  of  the  executors,  and  was  there  courted  by 

{()  Supra,    (d)  Mefgrett  t/., Mefgrett,  a  Vera.  589, 
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the  other  plaintiflF  hpr  hufband,  the  fon  of  Mefgrett^  by  a  for- 
mer wife  \  iand  afterwards  Maria  removed  to  the  houfe  of  the 
executor  Mefgretty  where  the  marriage  was  ha^  with  his 
privity,  although  he  now  infifted  that  the  legacy  was  forfeited, 
and  given  over  to  his  children  by.  his  fecond  wife :  the  other 
executors  admitted  in  their  anfwer  that  they  had  notice  of  the 
courtfhip,  and  di^  not  contradi£t  or  difapprove  of  it,  nor 
remove  the  young  woman  as  they  might  have  done.  Under 
thefe  circumftances  the  Lord  Keeper  decreed  for  the  plaintiffs, 
as  it  plainly  appeared  there  was  at  leaft  a  tacit  confent,  the 
will  not  prelcribing  the  manner  of  the  confent  to  be  in  writing 
Or  otherwife :  and  he  looked  upon  it  as  ^  fraud  in  Mefgretty 
to  promote  the  marriage  and  then  to  pretend  a  forfeiture  for 
want  of  a  confent,  to  procure  the  legacy  for  his  children  by 
his  laft  wife. 

(e)  Ba  having  two  daughters,  the  Countefs  of  Clanrickari 
and  Lady  Defiowoerie  \  in  17 14,  fettled  a  houfe  in  Ormoni-^ 
^Streetj  and  fome  leafehold  eftates  in  t^ruft  for  Lady  C.  for  Kfe, 
and  to  fuch  perfon  as  flie  by  writing  (hould  appoint.  B.  by 
his  will  in  1 7 18,  gave  a  legacy  to  the  plaintiff  ^jri^i,  (eldeft 
'daughter  of  Lady  C.)  of  loool.  at  21  or  marriage,  with  intereft 
at  4.-per,cent. — To  fohn  her  brother  loool.  at  2ij  and  if 
either  died,  the  whole  to  the  furvivor.  He  gave  the  refidue  of 
his  real  and  perfonal  eftate  to  the  truftees,  in  truft  as  to  one 
moiety  for  the  fole  and  feparate  ufe  of  Lady  C,  and  by  a  codicil 
he  direded,  that  in  cafe  the  plaintiff  Jnn  mould  marry  in  the 
life  of  the  Countefs  without  her  confent,  that  the  plaintiff's 
legacy  (bould  be  divided  among  the  reft  of  Lady  C's  children, 
^r.  De  Golh  was  the  furviving  truftee :  the  teftator  and  the 
jis»\  of  Clanriekard  died.  In  1732,  Lady  C  made  an  appoint- 
menf  of  hej*  houfe  and  the  leafehold  eftates  to  Smithy  Earl  of 
Clanrlikard  for  life,  and  to  his  firft  and  other  fons  in  tail  male, 
to  daughters  in  tail  general,  remainder,  as  to  one  moiety  of  the 
freehold,  to  the  plaintiff  Jnn  for  life,  and  to  her  fons  and  daugh- 
ters in  tail,  male,  remainder  to  Lady  J/.  Burke  \  as.  to  the  other 
moiety  in  the  fame  manner'  with  crofs  remainders ;  and  by 
another  deed  poll  of  the  fame  date,  appointed  Mr.  De  Gollsy 
to  aflign  the  real  and  perfonal  eftate  devifed  by  her  father  to 
the  fame  truftees  Sir  E,  Dejbhuveriey  f,  Manhy  znd  T.  PFard>y 
in  truft  to  fell  and  lay  out  in  lands,  and  fettle  to  the  fame  ufes 
as  the  freehold  by  the  laft  deed,  and  till  fo  invefted,  to  be 
placed  out  at  intereft,  and  be  applied  for  the  benefit  of  tbe  per-, 
fons  intitled  to  the  rents  and  profits  of  the  eftat^.  In  both  deeds 
was  the  following  provifo:  that  if  her  fon  the  Earl  of  C,  tha* 

I 

{e)    Daley  v.  Sir  Edward  Defbouverie,  2  Atk,  %6i.     Alfp  %  VeC 
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the  plaintifF  Jnn^  and  Lady  M^  Burke^  {hould  marry  withptit 
the  confent  of  the  truftees,  or  the  major  part  of  them,  or  the 
furvjvor  of  them,  if  any  of  them  ihould  be  then  living,  that 
then  he,  (be,  or  they,  marrying  without  fuch  confent,  and  his 
or  their  ifTue  or  defcendants  (bould  forfeit  their  right  to   the 
premifes,  and  the  next  perfon  in  remainder,  |;iurfuant  to  the 
appointment  afore&id,  fbould  in  fuch  cafe  enter  and  enjoy  the 
»me,  as  if  he,  fhe  or  they  io  marrying  without  confent  was  or , 
were  adiually  dead  without  iflue.     By  her  will  fhe  confirmed 
th^  deeds  poll,  and  made  Sir  E^  Dejoouverie^  J.  Manley  and 
7*.  Wariy   executors  and  refiduary  legatees  on  the  fame  ufes, 
and  aHb  guardians  to  her  children.     Upon  the  death  of  the 
Countefs,  Mr.  De  GollSj   in  1734,   purfuant  to  a  decree  in 
Chancery,'  afSgced  all  the  truft-eftates  to  Sir  E,  Dtfbouverii. 
In    X734>  a  treaty  of  marriage  was   propofed  between  ^  the 
plaintiffs,  and  after  it  had  been  contibued  about  iive  qtiontbs 
the  plaintiff  Duley  acquainted  Sir  E.  Pejbouvme  with  his  in* 
tenjtionsi,  upon  which  Sir  E.  took  down  in  writing  from  Daley*s 
mouth  the  following  propofal  for  a  fettlement  upon  the  mar- 
riage: 4000  acres  of  land  in  Irelandy  worth  i20oi.  per  anminf^ 
of  which  600I.  per  annum   were  proposed  t6   be  fettled  in 
prefent  for  their  maintenance :  the  remaining  600I.  per  annum 
in  reverfion  after  the  father's  death}   in  cafe  (he  is  a  widow 
and  has  iffue,  500!.  per  annuniy    ifnoiffue  6qoK  p^r  annum 
jointure,  her  own  fortune  to  be  fettled  together  with  the  laooJ. 
per  annum.     Sir  E.  Defiauverie  communicated  the   propofal 
to  Manley  and  fVard  xh^  next  day,  who  did  not  approve  of  it, 
in  regard  Mr.  Daley^  the  plaintiff's  father  was  to   have  the 
intereft  of  Ann^s  portion  which  was  about  8000I.  for  his  life  : 
the  truftees  agreed  at  that  meeting  not  to  confent,  unlefs  AnrCs 
fortune  was  fettled  with  the  600I.  a  year  far  the  prefent  main- 
tenance of  the  plaintiffs.    On  the  29th  of  Mav,  173S,  Manley ^ 
a^  the  requefl  of  the  other  truftees^  tranfmitteo  the  faid  propofal 
(which  bad   been. before  delivered  to  the  truftees  in  writing, 
and  figned  by  the  plaintiff  Daley)  to  Mr.  Tayler  by  letter,  who 
was  guardian  to  the  Earl  of  C.     The  letter  was  to  this  effe£l, 
^*  We  take  the  liberty  to  give  you  fome  further  trouble,  in 
relation  to  Lady  Ann^  who  we  find  has  an  inclination  to  marry 
the  Ton  of  Mr.  Z>.  Daley  ;  the  young  gentleman  has  fent  the  in- 
clofed  propofals  to  Sir  E.  Dejbouverie :  as  we  are  entire  ft  ran- 
gers to  tAr.  Daleyy  we  defire  you  may  inquire  into  his  circum- 
ftances,  and'how  far  he  is  able  to  make  the  fettlement  propofed 
by  his  fon,  and  if  his  father  (hould  defire   to  treat,   it   is  our 
opinion    my   Lord*s   counfel  (hould  be.confulted  thereupon. 
Lady  Ann's  fortune  at  prefent  is  from  her  grandfather  Smithy 
about  J400I.   befides  what  was  left  by  her  father  out  of  his 
Jrijk  %&dte^  which  will  make  the  whole  as  we  compute  up- 
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wztis  of  7000I.  and  (he  has  a  further  tKpt&zncj  in  ca^  of 
my  Lord's  death,  of  a  moiety  of  what  my  Lady  C.  left  my 
Lord,  if  (he  marry  with  our  confent,  if  not,  flie  will  loofe  it, 
an4  the  whole  will  go  to'  her  iifter,  unle&  £he  fiiould  likewife 
snarry  without  our  confent,  in  which,  cafe  the  whole  goes  to  Sir 
H.  Parker^  This  is  all  the  influence  we  have  over  Lady 
jtnn^  and  Ihe  might  with  her  fortune  marry  much  better:  yet 
if  Mr.  Daley* s  father  will  make  the  fettlenunt  propofedj  we 
telUve  the  young  fqlks  are  too  far  engaged  for  us  to  attempt  to 
treat  off  .the  matcfo^  and  therefore  we  Jhall  he  obliged  to  confent 
iff  it.  Lady  jfnn  very  foon  after  her  mother's  death,  went  to  her 
fiitber's  relations  without  our  privity  or  confent,  and  how  far 
they  may  have  perverted  her  we  cannot  teli,  but  fhe  and  the 
young  gentlemen  both  declare  themfelves  proteftants,  and  fay 
that  this  is  the  reafon  my  Lad  v's  father's  relations  are  againfl  the 
match.  Wcvare  your  moft  humble  fervants,  J,  Manley^  &c.'* 
M,r.  Tayler  in  anfwer  to- this  letter,  fent  the  truftees  the  folio w* 
ing  propofal  from  Mr.  Daley^  the  father ;— 4000  acres  of  land 
t»  be  fettled  to  the  ufe  of  Daley^  fen.  for  life,  remainder  to 
fialeyy  jun.  for  life,  with  remainder  to  his  firft  and  every 
4>tbef  foif  in  tail..  Daley^  fen.  hath  agreed,  that  he  will  lay 
out  the  portion  at  tnterefl;  or  in  the  purchafe  of  lands  which 
Ihall  be  fj^ttled  to  the  fame  ufes.  600I.  per  annum  prefent 
maintenance,  600L  per  annum  jointure;  if  no  ifTue,  but  if  ififue, 
SOol.  per  annum.  It  appeared  by  a  letter  from  Str£.  Def- 
JoHverie  to  Mr.  Tayler^  that  all  the  truftees  refufed  to  confent 
upon  any  other  terms  than  on  Lady  jfnn*$  portion  being 
fettled  with  600I.  per  annum  for  their  prefent  fupport  and  her 
jcMnture^  and  the  reafon  they  gave  was,  that  if  Daley^  the  father 
ihould  have  the  intereft  of  Lady  Jnn^s  fortune,  which  at  6/. 
per  eent.  the  common  intereft  in  Ireland  produced  540! .  per 
emmtmy  he  in  effeft  parted  with  nothing  at  prefent.  The 
phintiff  X)tf/o^  applied  feveral  times  afterwai'ds  ,to\M?«/?y  for 
his  confent,  but  he  told  the  plaintiff  he  thought  the  terms  in- 
fifted  on  by  him  and  his  co-truftees  were  reafonable,  and  that 
he  never  would  give  his  confent  on  any  otheit  and  cautioned 
the  plaintiff  againft  the  ill-confequences  of  marrying  without 
the  confent  of  the  truftees,  and  told  him  if  he  would  confult 
counfel,  and  they  Ihould  be  of  opinion  that  the  truftees  were 
tinreafonable  in  their  demand  he  would  be  ready  to  fubmit^ 
but  not  otherwife,  The  plaintiffs  having  married  in  June, 
1735,  the  bill  was  filed  to  compel  Daley  the  father  to  a  fp'ecific 
-execution  of  the  marriage-agreement,  or  that  fuch  other  rea- 
fonable fettlemeht  might  be  executed  by  hini  as  the  court 
Ihould  direft,  and  that  the  truftees  might  join  in  the  fettle- 
inent,  or  fign  their  confent  fo  as  to  prevent  a  forfeiture,  and 
Aat  they  might  execute  the  trufts  of  the  two  deeds  poll.    Aftd 
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Loid  HardwUii,  C.  exprefled  himfelf  to  this  effea,  <<  Firft. 
qtieftion,  whether  the  condition  annexed  to  the  power,  is  fueh 
a  cxAidition  jis  Lady^  Clanrickard  could  annex?  Secondly,, 
whether  there  is  evidence  fufficient  on  the  part  of  the  plaintim 
to  ihew,  that  their  marrying  was  with  the  confent  of  the 
truftees  i  As  to  the  firft  I  chink  Lady  G.  had  a  power  to  annex 
the  condition.  As  to  the  fecond  I  think  the  condition  has 
been  well  performed.  The  provifo  in  both  deeds  is  very  harih 
and  unreafonable,  and  therefore  a  court  of  equity  will  be  juf* 
tified  in  taking  as  great  a  latitude  as  may  be  in  the  conftraf^iott 
of  ity  to  prevent  a  breach;  if  the  marriage  were  fuch  as  waa 
fit,  there  could  be  no  objection  either  to  the  perfon  or  to  the 
cAate  of  the  plaintiff  Mr.  Daley j  neither  was  it  a  difpara^ing 
fettlement :  it  appears  through  the  whole  caufe  that  the  lady 
liad  a  ftrong  inclination  for  the  match,  and  therefore  in  luch 
a  cafe>  the  truftees  ihould  have  confidered  themfelves  in  the 
light  of  a  parent,  and  (hould  have  readily  come  into  a  confent. 
It  is  manifeft  both  from  the  letter  and  difpofition  of  Mr* 
Manley  one  of  the  truftees,  that  he  agreed  to  the  propofal,  and 
gave  his  confent  that  it '  fliould  be  a  match,  and  the  letter  is 
likewife  evidence  that  the  >  truftees  in  general  approved  of  the 
perfon,  behaviour  and  quality  of  Mr.  DaUy^  and  it  is  alfo  evi- 
dence of  their  confent  to  the  marriage,  provide^Mr.  Dalty^ 
the  father,  will  make  the  fettlement  he  proposed.  The  words 
in  the  letter,  we  fiall  be  obliged  to  confent,^  mean  from  the  neceC* 
fity  of  the  thin^,  and  for  the  happinefs  of  the  lady,  and  ought 
to  be  conftruea  a  prefcnt  confent,  that  if  the  fether  would 
make  the  fettlement,  they  would  not  break  the  match.  I  have 
been  conficiering  the  evidence  of  thie  confent;  As  to  conditions, 
whether  precedent  or  fub(equent,  where  they  are  in  reftraint 
of  marriage,  the  court  have  always  put  the  moft  favourable 
conftruSion  upon  them  to  prevent  a  forfeiture,  and  for  this 
purpofe  Farmer  v.  Comfton^  i  Ch.  Rep.  i..  is  a  very  ftrong x 
cafe,  and  Bojiock  v.  Tretort'^  2  Ch.  Rep.  13,  under  the  names 
of  Wijeman  v,  Fofter^  before  Lord  Nottingbairiy  is  a  cafe  ia 
point.  Thcftruftees  bave  fignified  their  confent  that  a  fettle* 
ment  ihould  be  made  according  to  the  prayer  of  the  plaintiflPs 
bill,  and  therefore  I  will  decree  accordingly." 

(f)  C.  bequeathed  to  the  defendant  Hall  and  othbrs  15001* 
3«per  cent.  Annuities  in  truft  fot  the  ufe  and  benefit  of  the 
plaintiff  ^^ry,  to  be  paid  and  transferred  to  her  upon  her  mar* 
riage  witb  the  previous  confent  in  writing  of  her  mother, 
if  living,  but  if  then  dead,  with  fuch  confent  of  her  father ;  and 
in  cafe  (he  ihould  marry  without  fuch  confent  during  the  life 
of  her  father  and  mother  or  either  of  them,  then  the  legacy 

"  if)  Mercer Vv  Hall,  4  Bro.  CC.  32«, 
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was  to  be  fitted  to  the  feparate  ufe  of  ber/df  and  children^ 
in  fuch  manner,  &c.  as  the  furvivor  fbouJd  appoirity  and  in 
default  of  appointment,  to  be  equally  divided  among^  them : 
and  in  cafe  Mary  fiiould  happen  to  die  fole  and  unmarried,  or 
if  flie  fhould  marry  without Jfueb  confint  as  aforc^faid,  without 
leaving  iflfue  of  her  body  at  the  time  of  her  death,  then  the 
legacy  was  to  fink  into  the  refidue  of  her  perfonal  eftate,  which 
ibe  difpofed  of  by  her  will,  and  appointed  her  daughter  C  exe- 
cutrix.  R.  and  J.  Slaughter^  Marf%  father  and  mother,  died 
before  her  marrjage  with  the  plaintiff,  but  thejr  before  their 
deaths  confented  to  her  marriage  generally,  and  figned  a  paper* 
writing  to  this  effe£l,  ^<  In  purfuance  of  a  claufe  in  the  will 
of  the  late  Mrs.  C.  this  is  to  certify,  we  do  give  free  leave 
and  confent  to  our  daughter  Mary  to  marry  whomibever  £he 
chufes :  and  whereas  power  b  veiled  in  us  to  fettle  a  legacy 
of  1500K  left  her  by  the  faid  will,  in  what  manner  we  (hall 
think  proper,  we  do  hereby  give  her  full  power  and  ible  com- 
mand and  poiTeffion  thereof  to  fettle  and  difpofe  of  atcording 
id  her  mm  inclination^  without  beine  fubjefi  either  to  the  limi« 
tations  and  conditions  mentioned  m  Mrs.  Cs  will  or  to  the 
authority  of  her  hufband/'  figned,  &c.  R.  S.  and  J.  S. — After 
the  deaths  of  the  father  and  mother,  the  plaintiSis  intermarried, 
and  there  wgrc  no  children.  The  queftion  was  whether  Mary^s 
marriage  was  had  with  fuch  confent  as  the  will  required  ?  And 
the  mafter  of  the  Rolls  faid,  ^^  he  was  clear  that  the  plaintiffs 
were  intitlsd  to  the  legacy ;  that  the  confent  was  only  necef. 
lary,  during  the  life  of  the  father  and  mother  or  of  the  furvivor, 
and  Cpuld  only  be  intended  of  a  marriage  during  their  lives : 
and  although  the  teftatrix  intended  there  fhould  be  a  confent 
to  the  particular  marriage,  the  intention  was  fuificiently  an- 
fwered  by  this  general  confent.  That  a  confent  after  the 
marriage  had  been  held  fufficient  where  it  was  not  required 
to  be  in  venting :  and  that  all  thefe  forts  of  reftraints  were  con* 
fidered  in  fuch  a  way  as  to  favour  legatees,  where  there  was 
nobody  to  take  on  de^ult  of  confent:  if  \he  material  part  of 
the  condition  was  <:omplied  with,  the  legacy  was  held  good* 
She  was  intitled  to  the  legacy  exclufive  of  the  writing ;  for 
under  the  power,  the  father  and*  mother  could  not  have  ap- 
pfointcd  the  whole  to  the  daughter,  but  muil  have  given  fome- 
tbing  to  tiiechildren,'if  there  had  been  any." 

.  The  fame  rule  of  conftrudion  applies  toinftances  in  which 
the  perfon  impofmg  the  neceffity  of  marriage  with  confent  by 
his  will,  gives  his  aiTent  prior  to  his  death,  to  the  marriage  of 
the  legatee. — Thus,— 

{f)  A*  having  four  daughters,  devifed  to  truftees  alliiis  lands, 

*  I 

fg)  Clerk  1;.  Lucy,  %  Vin*  Abr.  Tit.  «'  Dcvife,'*  p.  154.  pl»  "• 
a  Vcrn.  7^0,  S.'C. 
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&c.  in  E,  and  F.  or  either. of  thorn,  in  truft  for  his  daughter.^ 
«nttl  hermarriage x>r  death,  and  if  fhe married  with  the  cpnfent 
of  her  trufteesy  then  for  her  and  her  heirs,  or  for  fuch  perfoa 
as  Ihe  fhould  appoint,  &c.  but  in  cafe  (he  married  without  the 
confent  of  her  tr^iftees,  and  forfeit  her  eftate,  then  to  her  other 
fifters  equally,  &c.  Afterwards  <he  plaintiff  married  ^.  wrtk 
the  confent  and 'approbation  of  her  father,  upon  which  occafioa 
he  fettled  part  of  the  lands  de^rifed  to  her  prout  fettkment^ 
and  died  without  altering  his  will :  Queftion,  if  the  devife  t» 
B.  in  fee  upon  condition  of  marrying  with  the  confent  of  the 
truftees  was  difpenfed  with,  or  performed  by  her  marriage  lA 
the  life  of  her  father  with  his  confent  ?  And  Lord  Ciwptr^  C* 
*^  By  the  marriage  with  th^  confent  of  her  father,  the  conditio^ 
is  difpenfed  with,  and  the  devife*  becomes  abfolute  \  for  Con«- 
ditions  oC  this  kind,  be.  they  conditions  precedent  or  fubfequent^ 
are  in  the  nature  of  penalties  and  forfeitures,  and  if  the  fuk^ 
fiantial  part  and  intent  be  ^pierformed,  equity  fhould  fuppi|^ 
fmall  defe£b,  and  favour  thedevtfee.  ItMs  admitted  here  is 
no  forfeiture;  and  (hall  I  take  away  the  eilate  from  the  firfl 
devifee,  when  it  cannot  go  to  the  devifeeover,  only  to  let  it 
defcend  to  the  heirs  at  law,  which  certainly,  was  never  the  io^ 
tent  of  the  teftator.  Decree  for  the  plaintiff  the  wife,  ail  the 
lands  devifed  to  her  by  the  will/* 

Upon  the  fame  principle,  if  there  be  ahy  ii)iiproper  condud 
in  the  perfon  whofe  confent  is  required,  as  if  he  permit  and  en^ 
Courage  the  courtfhip  in  the  beginning,  and  afterwards  without 
fufficient  reafon  refufes  to  confent  to  the  marriage,  in  thefe  in* 
fiances,  the  firft  ads  will  be  confidered  fuch  an  implied  confent, 
2&  to  prevent  a  forfeiture  upon  marriage  without  any  furthet 
confent. 

{h)  A.  bequeathed  to  his  grand-daughter  C,  £.  6ooaL  tobe  paid 
at  her  day  of  iharriage,  provided  fhe  married  with  confent  of 
her  father,  but  if  fbe  dieci  unmarried,  or  married  without  fuch 
confent,  then  over.'  The  father  encouraged  propofals  by 
\j6tdL'NttUimtlley  reprefenting  her  fortune  to  bei5,oool,  hut 
afrerwafds  drew  back,  becaufe  he  could  not  make  good  his  part 
of  the  propofals.  -  The  patties  married. privately,  {o  that  there 
-was  %ib  confent  of  the  father  obtained,  to  remedy  which,  and 

! prevent  the  forfeiture,  articles  were  framed,  making  a  proper 
ettlement,  and  '  a  fecond  marriage  was  had  in  face  of  the 
church.  Thi^  was  admitted,  and  the  probable  reafon  of  the 
Other's  drawing  back  was,  becaufe  the  bank  in  which  he  was 
'engaged,*  was  totteuing.     It  was  decreed  for  the  portion,  fcc*. 

cauie  of  the  court(hi]»,  and  becaufe  it  was  a  reafpnable  and  prp«> 

^  ■-  ,  .   •  i  '  .. .  ^  .     '  -. 

{h)  CampbeUo^.  Nctterville,  cited  »  Vcf,  534.  on  appeal  from- the 
Chancery  ialre4an«|; 
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Iper  match,  from  which  the  father,  but  for  that  circumftance, 
would  not  hav^  withdrawn  \  the  decree  was  affirmed  on  appeal 
to  the  houfe  of  brds. " 

(i)  B.  after  marriage,  (ettled  fcveral  eftates  in  England  and 
Irfhndy  in  defaiilt  of  ifl'ue-male,  upon  his  two  daughters  Doro* 
thy  and  Lucy^  in  ftri£l  fettlement,  with  crofs  remainders,  that  is^ 
a  moiety  to  each,  with  a7)rovifo,  in  cafe  either  of  them  (hould 
jnarry  before  they  r^fpcdively  attained  21,  without  theconfent 
of  their  mother,  if  living,  iirft  had  in  writing  under  her  hand, 
or  if  (he  (hould  be  dead,,  without  the  like  confent  of  £••  B.  and 
C  S,  or  the  furvivor,  the  eftate  for  life  limited  to  them  or 
cither  of  them  that  (hould  fo  marry  without  confent,  (hould 
thenceforth  ceafe,  ahd  L,  B.  and  C.  £.  (hould  immediately  after 
fuch  marriage,  enter  and  receive  the  profits,  for  the  life  of 
fuch  daughters  refpedlively,  upon  truft  to  pay  the  rents, and 
profits  into  the  propet  hands  of  fuch  daughter  or  daughters^ 
for  her  or  their  fole  ufe,  or  as  (he  (hould  appoint,  it  being  his 
intent  and  meaning,  that  the  fame  (hould  be  for  the  peculiar' 
maintenance  and  expence  of  fuch  daughter  or  daughters  fo  mar« 
rying  without  confent  as  aforefaid,    and  that  tl^ir .  hufbands 
inould  in  no  wife  intermeddle  therewith,  nor  the  fame  be  liable 
to  the  debtsi  of  fuch  hu(band  or  hu(bands.     Lucy  married  Lord 
Strange^  and  it  was  proved  that  her'mother  made  the  firft  offer, 
of  the  match ;  that  (he  received  him  at  her  houfe,  and  'encou- 
raged his  addrefTes,  and  was  in  treaty  with  him,  and  Lord  Derby 
his  father,  about  the  fettlement ;    but  that  afterwards,  fooie 
little  differences  arofe,  with'  regard  to  the  fettlement,  which 
"Were  but  trifling,  and  (he  thereupon  declared,  that  (he  would 
have  nothing  to  do  with  the  Dffby  family :  that  (he  then  took 
offence  at  Lord  Strange^  on  a  flory  (he  had  heard  of  his  having 
refle6ted  upon  her,  and  declared,  that  (he  would  not  confent 
to'  the  match.     And  by  Lord  Hardfivicke  C.  ^'  B.  the  father 
has  ufed  the  very  means  to  induce  his,  d^ghters  to  break  the 
obligation  he  meant  to  lay  upon  them,  for  if  they  were  fondof 
power,  and  to  get  a  feparate  right  to  the  eftate,  independent  of 
the  perfons  they  intended  to  marry,  they  had  nothing  to  do,  but 
to  marry  without  their  mother's  confent.     Queftion,  whether 
here  are  fufficient  grounds  to  vary  the  right  of  the  parties?  It  ap- 
pears to  have  been  a  very  proper  match )  no  objection  made  to 
Lord  Strange  on  any  account,  till  the  mother  waa  told  a  ftory  of 
his  having  refleded  on  her.     She  app^rs  to  baye  firft  propofed 
the  match,  and  encouraged  his  addrefles.     The  cafe  falls  within 
the  reafon  of  MefgrHt  v.  Mefgretty  and   Daley  v.  Defiouverii 
{k)  I  the  foundation  of  which  is,  that  the  withdrawing  confent, 
after  fuch  encouragement,  is  a  delufion  on  the  young  folks  %  an4  ^ 


.»» ♦ 


(/}  Strange  1;.  Smith|  Ambl.  263,'    {h}  Siffri, 
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It  is  not  to  be  imagined  after  they  had  fixed  their  zffeSdon  bjr 
fuch  encouragement,  they  will  oe  eafily  induced  to  alter  it. 
Lady  Strange^  therefore,  is  not  intitled  to  her  feparate  ufe." 

It  is  a  general  rule,  that  in  all  cafes  where  marriage  with  . 
confent  is  required  as  a  condition,  the  marriage  muft  take  place^ 
though  without  confent,  in  order  to  iutitle  the  legatee  to  de- 
inand  the  legacy  (/), 

It  feems  that  where  the  condition  requires  the  legatee  to  many 
a  perfon  of  a  particular  name,  the  mere  arbitrary  aiTumptioii 
of  the  name  will  not  be  a  fufficient  performance  of  the  condition, 
but  that  an  ad:  of  parliament  will  be  neceflary^  otherwiTeithiS 
party  might  afTume  the  name  for  the  purpofe  of  receiving  the 
legacy,  which  when  obtained,  he  might  re-afTume  his  own  legal 
name,  and  defeat  the  intention  of  the  gift.     Thus,-— 

(m)  jf,  bequeathed  to  hisi  kinfwoman  Mary  Barlow^  tooci 
to  be  paid  at  21  or  day  of  mari^iage,  but  in  cafe  ihe,died  before 
that  age,  or  unmarried,  he  gave  the  loool.  to  his  kinfmait^ 
CharUs  Barlow^  to  be  paid  at  2f.  The  will  then  proceeded" 
in  this  manner,  ''  In  cafe  the  faid  Mar)  Barlow  Ihall  many 
with  any  perfon  of  the  iirname  of  Barlom^  then  I  give  her  the 
further  fum  of  lOOol.  to  be  paid  on  the  day  of  fuch  marriage, 
with  a  Barlou)  afortfaid,  but  if  the  faid  Mary  Barlow  fihiall  die 
unmarried^  or  jQiall  ctarry  a  perfon  not  bearing  the  iirname  of 
Barlow^  then  I  give  the  faid  laft  mentioned  fupi  of  lOOol.  antd 
the  ikid  Charles  BarlozVy  to  he  paid  as  aforefaid/'  Soon  after 
the  teftator's  death,  Mary  married  the  reipoadent  Robert j  wh» 
was  then  an  apprentice  to  a  coach-harne^  maker,  and  whole 
father's  name  was  Batemajtj  and  who  was  hliafelf  chriftened» 
called,  and  known  by  the  name  of  Robert  Bateman^  hut  the 
reipbndent  on  the  occafion  of  the  marriage  and  not  before,  aC- 
^med  the  name  of  Barlow^  to  intitle  himfelf  to  the  additiQnal 
legacy.  The  appellant  (^.ft/zr/^i  being  under  21,  andadvifel 
that  by  the  marriage,  he  became  intitled  to  the  conditional  lega* 
cy  of  lOOoL  filed  a  bill  againft  Robert  and  his  wife,  and 
aeainft  the  executors  for  payment  of  that  legacy,.  But  the 
Mafter  of  the  Rolls^  on  the  13th  of  July,  1730,  djimifled  the 
bill,  a§  mary  AH  in  fa*!  marry  a  perfon  who  bore  the  name  ot, 
Barlowj  and  this  decree  was  foon  afterwards  figned  and  inrollet 
Doubts  however,  ftill  fubfifting  as  to  the  right  to  this  legacy  j 
upoaa  bill  filed  by  Robert^  by  the  name  pf  Kobert  Barlow  anJ 
Mary  his  wife,  againfl  the  executors,  refiduary  legatees,  and 
Charles  for  payment  of  the  two  legacies  of  lOOol.  the  Mafter 
eftbe  Rolls^  before  whom  the  caufe  was  heard  on  the  22d  o£ 

% 

</)  Atkins  1^  Hiccocks,  x  Atk.  500;  and  Elton  o.  Elton,  3  Atib 
5Q4.  fufra^    page  174.     (m)  Barlow   ^^  Bateman,  4Br^-  Parl^ 
594.  3  P.  WilL  65,  S.  (S, 
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July,  1734,  did  not  think  proper  to  vary  his  former  decrec> 
with  refpeft  to  the  conditional  legacy  of  loool.  and  therefore 
gave  the  ufual  dire£lions  for  the  payment  of  both  the  legacies, 
but  this  decree  was  neither  (igned  nor  inrolled.     Chatles  how- 
ever, appealed  from  both  the  decrees,  infifting  that  it  was  the 
nianifeft  intention  of  the  teftator,  that  a  per/on  of  his  own  name: 
(hould,  by  marriage  with  the  refpondent  Mary^  have  the  bene- 
fit of  the  legacy  of  lOOoI.  conditionally  devifed  to  her ;  or  in 
de&ult  thereof,  that  thb  appellant  fhould  have  it :  for  by  the 
exprefs  words  pf  the  will,  this  legacy  was  given  to  the  refpon- 
dent  Maryj    upon  a  c6ndition   precedent,    namely,  that   ihe 
Ihould  marry  a  perfon  of  the  firname  of  Barlow  \  and  that  on 
the  day  of  fuch  her  marriage  with  a  Barlow^  the,  legacy  fo  de- 
vifed was  to  be  ]^aid  to  her.     But  as  fhe  had  not  performed  this 
exprefs  condition,   fhe   could   not  be   intitled  to  the   legacy. 
That  the  refpondent  Robert^  could  not  previous  to  his  marriage, 
legally  afliime  the  firname  of  Barlowy  otherwife  than   by   aft 
of  parliament,  fo  as  to  intitle  himfelf  to  this  legacy;  for  if  his 
aflTuming  that  name  in  the  manner  he  had  done,  mould  be  fuf- 
ficient,  he  might  in  the  fame  manner,  after  receiving  the  lega- 
cy, re-affume  his  own  legal  name,  and  thereby  wholly  fruftrate 
and  defeat  the  teftatoPs  intention.     It  was  therefore  hoped, 
that  for  thefe  reafons,  both  the  decrees,  fo  far  a^  they  related 
to  the  conditional  legacy,  would  be  reverfed.     On  the  other 
fide,  it  was  faid,  that  as  the  lafl  decree  was  not  figned  and  in- 
rolled,  no  appeal  lay  froni  it  j  and  as  to  that  part  of  the  firft  de- 
cree of  which  the  appellant  complained,  it  was  apprehended  to 
be  very  jufl-  and  right ;   becaufe  conditions  annexed  to  legacies, 
which  go  in  reftraint  of  the  freedom  of  marriage,  are  conndered 
Void  by  the  civil  law,  and  arc  not  at  all  favoured  in  courts  of 
equity;  and  b'ecaufe  the  intention  of  the  teftator  in  this'caife, 
was  fully  complied  with,  by  Robertas  bearing  the  name  of  Bar-' 
lowy  before  and  at  tKe  time  of,  and  ever  imce  his  marriage ; 
which  was  all  that  was  required  by  the  teftator*s  will.    But  it 
W2LS  declared ^  that  the  appellant  was  intitled -to  the  legacy  of 
ioool.  conditionally  bequeathed  to  him  by  the  will :  and  there- 
fore the  decree  of  the  13th  of  July,   1730,  was  reverfed;  but 
the  decree  of  the  22d  of  July,  1734,  not  having  been  figned  by 
the  chancellor,  it  was  declared,  that  the  appeal  from  that  decree 
was  brought  irregularly ;  and  it  was  therefore  difmiffed ;  wi:h 
liberty  notwithlianding,  for  all  parties  to  apply  to  the  Chancel- 
lory if  they  fbouM  think  fit  to  re-hear  the  caufe. 

If  the  legatee  once  rtiarry  with  the  confent  required,  the 
condition  having  been  complied  with,  lofes  its  force  and  efFeft, 
£b  that  xh^/ecoj^  marriage  of  the  legatee  without  confent  will 
IM  bea  for<feitiire  (n).    1      * 

(n)  Hutchefon  v,  Hammond,  infra. 
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It  feems,  in  general^  that  when  the  aflent  of  executors  or 
truftees  is  required  to  the  marriage  of  the  legatees,  it  muft  be 
given  before  ox  at  the  time  of  the  marriages!,  and  not  afterwards, 
for  a  fubfequcnt  confent  can  never  have  die  efFedt  of  diveftitig 
an  intereft  already  vcfted  in  other  perfons  upon  a  breach  of  fuch 
conditions,  without  exprefs  words  for  the  purpofe :  accordingly 
in  the  cafe  df  Reynijb  v.  Martin  (^),  the  daughter;having  tnar- 
ried  without  the  cor.fent  of  the  truftees;  although  they  after-* 
wards  declared  their  afl'ent  in  writing,  Lord  Rardwicke  ob- 
fervedy  that  their  fubfequent  approbation  of.  the  marriage  was 
immaterial,  as  it  could  not  amount  to  a  performance  of  thecon** 
dition,  or  difpenfe  with  a  breach  of  it.  It  feenis,  however,  that 
when  the  terms  in  which  fuch  conditions  were  framed,  were  fuf'- 
ficiently  large  to  admit  ot  fubfequent  confent  as  sf  good  perform- 
ance, the  court  has  given  fi^U  effedl  to  the  words,  and  decided 
in  favour  of  fuch  after  affent*   .- 

{p)  A.  havitig  only  one  child,  a  daughter,  devifed  to  A'  Hunt^^ 
frey^  as  truftee,  all  his  real  and  peribnal  eftate,  in  truft,  out  of  the 
rents  and  profits  ^to  pay  his  wife,,  and  his  daughter,  until  the 
latter  (hould  attain  21  or  die,  an  annuity  of  40I.  a^pi^ce;  and 
if  his  daughter  married  with  the  confent  ^;7/if  approbation  olN. 
Humfreyy  teftified  in  writing,  the  whole  of  the  premifes  with 
the  intereft  and  produce  of  what  ftiould  be  :raifed  thereout,  dur- 
ing the  continuance  of  the  annuity,  inore  than  whatiihould  be 
fufficientto  fatisfy  the  fame,  fhouldonthe  day  of  his  daughter's 
marriage,  be  paid  and  conveyed  to  the  perfonihe  ihould  marry^ 
or  to  fuch  ufes  as  upon  the  marria)ge  fhould.be  agreed  on.  But^ 
f^  krs  daughter  married  without;  fuch  confent  or  approbation^  or 
&ould  die  4jn{aarried,  then  the  whole  of  the  premifes  ihould, 
after  the  death  of  fuch  furvivur^jbe  paid  ajid  applied  unto  and 
among  the  fons  and  daughtecs'icif  his:  prefent  and  late  fifters, 
who  mould  be  living  at.thcL  deatk  of  fuch  (brvivor,  (except 
his  nephew^'i?.)as^enaintsin;£Kniiai6n.<'--Thefdaughter  married 
within  a  momh^^ter  .the:deathiofi  her.  father,,  without  having' 
applied  to^  N*  UuiHfiTy^  fUsKlns  rohfent ;  but.  .about  eleven* 
months  after  the 'marriage/  .  his^  approbation  in.  writing  was 
obtained,  and-k  WasKproiced,  thiat  heat  the  fame  time  declared^ 
hrs  belief^'that  he  iOujuld^have  conf^aiiied  before  the  marriage^ 
^if  he  had  been  rdqucifted.  '  Whether^he  (daughter  had  forfeited 
the  real  ^^nd^^f^/boaleftateby ^he'  inarriage,  depended  upoii 
two  quefiions  ^  ift,  Whether  there 'ought  to  have  been  a  pre« 
Vious  €Qnfcnt;by  JV*.  Hun^eyt.adLy^  Whether  a^  the  daugh- 
ter was  the.ic^ator's heir  at. lat^,..fhe  ought  not  to  have  had 
notice  ofitheodndition  ?  And>hyLordQE^^rr^/V^^^  C;  <<  Cafes  of 
this  kind  Mve^  undengprie  various  iates,  but  of  late,:ccauta  hav« 

(0)  Supra,    (f)  Biidftpi^^  Humfreyi  Ambl.  »s^, 

A  A 


354 


■    Of  the  Performance 


[Cbgp.  VII. 


done  all  tbey  cati,  to  prevent  a  child  being  ftrippcd  of  a  provi- 
iioii,  efpeciallywhere  there  are  no'  aggravating  circumftance^f 
and  the  end  of  the  fathei's  intention  and  caution  has  been  at* 
tained ;  they  have  laid  hold  of  and  made  fuch  conftrudtion   of 
words,  which  they  would  not  do  in  other  cafe^     The  deter* 
mination  ia  Harvey  v,  A/i^n  {q)  was  unavoidable;  and  there 
were  grofs  circumftances  attending  the  breach  of  the  condition 
in  that  cafe.     The  prefent  is  the  cafe  of  an  only  child,  who 
by  forfeiting  this  devife,  would   lofe  all   htfr  provifion;  the 
court,  therefore,  will  not  make  fuch  c6nftru£tion,  unlefs  coni-* 
pelled  to  it  by  th^  circumftances  of  the  cafe,  and  precedent^ 
which  are  exadly  the  fame.     Ther6  are  two  queilions,  ift»^ 
What  is  the  conftru£lion  of  the  will  ?  2dly,  What  is  the  law 
en  fuch  coMriftru£^ion,  both  as  to  the  real  and  perfonal  eftate^^ 
which  are  connefted  together  ?     As  to  the  firft,  the  »tefl^tor 
has  difpofed  of  the  real  and  perfonal  eftate  to  the  truftee  abfo* 
lutely  in  point. of  law.     The  condition  in  tlie  former  part  im- 
ports tb  be  a  precedent  condition,  but  in  the  latter,  it  is  ex>* 
preiTad  in  other  words.     In  the  firft  part  it  is  confent  and  ap- 
probation, in  the  latter  confent  or  approbation.     It  is  argued^ 
that  confent  and  approbation  muft  be  taken  to  mean  the  fan)e> 
^t  IS,*  confent^  but  I  am  not  compelled  to  cojiftrue^  them  &f/ 
OttC^ion,  whether  the  court  fliall  conftrue  the  word  aW  in 
Ijie  forottr  part  to  mean  or,  or  the  word  or  ixt  the  latter  part^. 
to  mean  and?    I  am  at  liberty  to  c2opflrue  them  either  way,  and 
i^l  Gonfider  it  ia  the  disjundUve,  and  then  this  fubfequent  ap«* 
probation  is  fiifficient,  ^d  a  previous  confent  was  not  neceflary. 
Il:  M^s  but  reafonable  to  give  the^^truftee  fuch  a  power  of  ap* 
proving  aftec  the  marriage.     The  daughter  has  married  a  gen«t 
deman  withoiit  the  previous  cpnfent  of  iST.  Hun^reyj  but  be 
has  approved  of  the  match  ftnce :  and  what  is  material  and 
weighs  with  me,  there  is  not  a  fingle  circitipftwce  offered  tci 
impeach  the  propriety  erf"  Ae. match  i  dheriBfore  I  muft  take  ie 
tp  be  flich  a  match  as  the  truftee  i^igbt  rea£boaUy  have  ap« 
proved,  and  which  the  fiither  wiouU»-^2dly,  Suppofe  appr^ba* 
thn  was  considered  in  this  pafe  as  (yaonimous  to  €0^»ty  and 
fuch  confent  waa necefiary  to  \»q  previous  to  tha  marriage^ 
tpiKsflion,  whether  the  daughter  has  forfeited  the  real  and  per- 
Ibnal  eftatfi  for  want  of  fuch  ennfen't  ?  As  to  the  real,  this  cafe 
Qonoes  within; the  reafoning  en  jp^^^mcrj's  cafe^  (8 'Rep.)  that  qoh» 
lice  is  rcquifite  tn>  work  a  fortditare'in  an  heir  of  latUf  but  not 
in  zj^r^ajsg^ry.th^  latter  caik  jotily  t^ke  under  ibe  inftrument 
which  impofesdio  condition,  but  the ibcur  is  foppofial  to  entor 
,  asid^  claim  by  dofoeat,  and  haa  Jip^occafion  to  kniiw  the  dev^iiSs*. 
This  difiui&^OJ]  is  aliow^  tA  be  Jaw  in  Fiy  v.  JPari^^  (j  Mo4» 
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86 — 300) and  in  Mallon  v.  Fitzgerald^  (3  Mod.  28.  Skin.  125.) 
which  laft  cafe  was  of  a  devife  in  reftraint  of  marriage.  Ob- 
jediion,  there  is  a  condition  precedent ;  for  the  eftate  is  devifed 
to  N.  Humfrey  and  his  heirs,  and  nothing  is  given  to  the  daugh- 
ter, but  on  condition  of  hpr  marrying  with  confent ;  and  there- 
fore fhe  does  not  take  by  defcent ;  but  that  makes  no  difference^ 
for  this  is  a  mere  truft,  and  the  daughter  as  heir  nt  law  will 
take  the  beneficial ,  interelb  till  the  marriage :  and  therefore 
it  operates  as  a  condition  fubfequent. — 2dly,  as  to  the  perfonat* 
There  is  a  great  ^difference  as  to  the  defcent  of  the  real  and  per^ 
fpnal  (r)  efiate in  general.  .The  latter  vefls  in the,€xecutor f6r 
the  next  of  kin :  but  here  they  mufl  both  go  together :  it  was 
the  teftator's  intention,  that  if  the  whole  was  hot  forfeited,  n^ 
part  ihotitd.  But  if,  the  perfonal  will  not  folIo,w  the  real,  oH 
this  fecdnd  point  of  notice,  yet  on  the  Qrfl  point  it  will  go  to 
the  daughter,  as  the  condition  is  performed  by  the  fltbfequeitt 
approbation  onF  the  truftee/' 

If  a  legacy  or  annuity  be  given  to  a  married  woman,  tapoff 
condition  that  fhe  releafe  her  intereft  in  lands;  in  order  tc^ 
perform  die  condition  the  releafe  muft  be  by  fine  (s). 

(r)  See  Cluuincy  «,  Graydan,  infri.    (/)  9  Mod.  79, 
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SECT.  III. 
Of  giving  Notice  of  Conditions. 

JLT  ieems  that  {e^g^t^es  muft  obtain  information  of  the  condi- 
tions anpexed  to  their  iegacids^  as  the  executors  are  under  no 
obligation  to  give  notice  of  then),  unlefs*  by  particular  diredion ; 
whence  it  follows,  that  it;  will  not  be  a  fuiBcient  excufe  to 
jie^atees  in  order  ^  to  prevent  a  forfeiture^  to  al ledge  that  they 
had  no  information  of. the  conditions  upon  which  their  legacies 
were  given.'    Thus, —  _ 

(a)  A.   having  appointed  his    nephew    Gabriel  Tahourdin^ 
and  tjireeoth^rperfons  executors,  bequeathed  1500L  South*fea 
^ocic,  to  his  executors,  in  truft  to  pay  the  yearly  dividends  to 
Ibis  brother  C,  Badouin  for  Hfe,  and  after  his  death,  to  pay  the 
capital  among  the  feven  children  of  his  faid  nephew,  in  the 
manner  and.  proportion  therein-'afterdireded,  concerning  7000I. 
South-fea  ftock,  devifed  for  the  ufe  and  benefit  of  the  fame 
feven  children.     He  alfo  gave  to  his  executors,  7000I.  Souths 
fea  ftock,  in  truft  to  transfer  loool.  thereof,  to  each  of  the 
feven  children'  of  his  nephew  Gabriel  Tafjourdin^  viz.  Elizabetb, 
Gabriel^  Mary^  Rene^  Dorothy^  Peter^  and  Cajfandra^  at  their 
refpedive  ages  of  21  or  days  of  marriage,  they  marrying  with 
the  confent  of  Gabriel  Tahourdin,  the  father,  or  his  executors, 
or  the  furvivors  or  furvivor  of  them,  to  be  teftified  by  their 
fubfcribing  their  names  to  the  marriage  articles,  or  fettiement 
of  the  fame  children,  as  witnefles,  or  by  being  parties  thereto, 
and  executing  the  fame :  ^nd  in  cafe  any  of  the  children  fhould 
die  before  21,  or  fliould  .marry  without  confent  as  aforefaid^ 
then  the  fiiare  or  ftiares  in  the  yoool.  of  fuch  child  or  children 
as   fhould  die,  or   marry  without   confent,  fhould  go  and  be 
transferred,   ftiare  and  fhare  alike,  to  the  others  of  the  feven 
children  at  21,  or  marriage  with  confenOas  aforefaid.     The 
teftator  died  foon  after  the  execution  of  his  will, — his  brother 
C.    Badouiriy  and  his   nephew    Gabriel    Tahburdin   alfo   died. 
Cajfandrd  married  the  defendant  Graydon  without  confent,  and 
on  the  day  after  their  marriage,  Peter  married  without  confentt 
Gabriel^  jun,  having  attained  21,  died  before  the    forfeitures 
accrued  by  his  fifter  CaJJ'andra^%  and  Peter^s  marriages  without 
confent.     Mary  married  Chauncy^  and  Elizabeth  and  Dorothy 

(tf)  ChauBcy  *v.  <}raydoi^,  a  Atk.  '6i>, 
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were  either  married  after  2t,  or  with  <:on(ent.  The  bill  was 
filed  by  the  pei^fons  who  married  the  children  of  Gabriel  Ta* 
hourdin  the  elder,  with  confent,  for  their  proportions  of  ithe 
two  (hares  in  the  7000I.  forfeited  by  the  marriageJs  of  Cajfan'^ 
dra  and  Peter.  And  Lord  Hardwickey  C.  "  Several  queftions 
have  been  made  at  the  bar  :  ift,  whether  there  is  any  forfeiture 
at  all?  adly,  What  will  be  the  extent  of  it?  3dly,  What 
ihares  the  parties  claiming  under  the  forfeiture  are  to  take  ? 
Now  as  to  the  firft,  it  is  extreme^y  plain,  there  is  a  forfeiture 
incurred  by  a  marriage  without  confent^  or  otherwife  this  cafe 
would  not  be  confident  with  th^  reft  of  the  cafes  on  this  head* 
The  only  excufe  attempted  to  be  m^de  is,  that  the  defendants 
had  no  notice  of  the  condition  in  the  wilU  I  ihall  lay  this  out 
of  the  cafe,  for  wh<rre  there  is  a  condition  arinexed  by  will  to  a 
devife  of  rea^  or  perfonal  eftate,  and  no  notice  required  to  be 
given,  nor  «ny  perfon  obliged  to  give  notice,  there  the  legatees 
muft  perform  the  condition,  or  cannot  be  entitled:  and  iftbejr. 
do  not,  where  there  is  a  devife  over,  a  forfeiture  incurs.  Nor 
in  the  reafon  of  the  thing,  do  I  fee  any  difference  between  real 
and  perfonal  eftate,  and  therefore  where  no  perfon  is  bound  tQ 
give  notice,  the  parties  muft  themfelves  take  notice.  It  i&  faid^ 
the  executors  ihould  have  given  notice^  but  the  teftator  has  laid, 
no  fuch  obligation  upon  them,  neither  do  the  executors  take 
atiy  beneficial  intereft,  whether  the  condition  be  performed  orr 
broken.  The  fecond  queftion  is,  what  will  be  the  extent  of 
the  forfeiture  ?  Whether  the  forfeitures  are  confined  only  to. 
the  7000I.  or  by  relation  extend  to  the  1500!.  likewife.  This: 
is  not  quite  fo  clear,  but  I  am  however  of  opinion,  that  tho' 
forfeiture  extends  to  both :  nor  can  I  make  any  othe^r  con«: 
ftruction,  without  contradi(f)ing  the  teftator/s  own  intention^ 
and  making  the  court  contradiffc  themfelves.  For  the  teftator's, 
putting  the  two  fums  in  different  claufes,  was  on  account  of 
the  gift  of  the  produce  of  the  isool.  ftock  to  his  brother,  dur- 
ing his  life,  or  otherwife  he  would  have  thrown  the  Whole  into- 
one  claufe.  The  original  proportion  would  have  been  a  divi* 
fion  into  fevenths,  xbut  it  is  different  when  one  or  two  or  more 
of  the  devifees  maLrry.  without  confenty  and  therefore  the  propor- 
tions arife,  and  are  to  be  regulated  by  the  feveral  contingencies 
as  they  happen.  The  vfoiimannery  as  has  been  rightly  argued, 
takes  in  every  thing.  Suppofe  an  eftate  be  limited  to  one  for 
life^  and  to  if.  on  certain  conditions  and  reftrictions,  and  to  C 
ij^form^.pradiSfay  this  will  take  in  every  condition  and  re*- 
4n<5lion  in  the  preceding  limitation  to  JS;;  this  expreffion  may 
be  found  in  conveyances  even  to  this  day,  but  very  commonly 
In  admittances  to  copyholds.  The  third  queftipn  will  be 
what  are  the  fliares  and  proportions  thefeveral  parties  claiming 
under  tb^  forfeiture  are  to  take.     Caffandra  was  married  on  the 
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3fc5th  of  July,  and  Peter  ihc  hext  i^y.  It  i$  infifted  bjr  Peter^s 
€eanfel,  that  he  is  intitied  to  a  fhare  in  Caffandra*s  fortune.  It 
w4)uW  be  very  extraordinary,  that  Peter  by  marrying  without 
confent,  (houid  fcrficit  his  own  fortune,  yet  take  advantage  of 
the  very  fame  offence  in  his  filler  whicKhe  had  committed  him^ 
ielf.  See  the  elaufe  in  the  will  beginning  with,  and  in  cafe 
anf  $f  the  faid  children  Jhould  die^  ISc.  the  Jhare  er  Jhares^  £^r. 
What  is  the  mcaninG:  of  the  wojrds  >5^tf r^  or  Jharesf  Why>  the 
whole  that  the  children  fhall  be  intitied  to,  as  Well  the  originaly 
as  the  contingent  portions  fhall  go  and  be  transferred,  &c.  and 
this  brings  ittothccafc  of  Mr.5^«^j;/iin  WrotteJUy  v.  Wrottcjky^ 
(2  Atk.  584)  where  I  determined  in  the  fame  manner  on  the 
-word  portio^j  which  is  not  more  general  than  the  word>%^7r^in 
the  p/efent  cafe.  *  And  did  thereby  alfo  give  to  his  faid  execu^ 
tors^  &c«  in  trud,  to  transfer,  &c.  to  be  at  their  refpe6live  ages, 
#f  SIE  «r  days  of  marriage^  they  marrying  with  the  confenty 
ifcJ  It  is  faid,  this  is  a  condition  not  annexed  to  the  .age  of 
a  I,  but  confined  to  the  day  of -marriage  only.  But  if  they 
marry  without  confent  before  21,  the  condition  is  broken, 
and  it  was  the  intention  of  the  teftator,  that  there  (hould  be  no 
Qew  time  which  (hould  arife,  but  the  legacy  to  be  abfolutely 
gone.  Therefore,  this  making  a  forfeiture  of  the  wholcy  avoids 
the  abfurd  conilru£lion,  that  they  may  take  advantage  of  the 
very  fame  breach  of  condition,  of  which  they  have  been  guilty 
themfelves.  As  to  the  point  relating  to  Gabriel^  I  am  of  opi< 
nion^  as  he  attained  his  age  of  21,  it  \^efted  in  him,  notwith- 
ftanding  he  died  before  the  contingency  of  his  brother  and  After 
marrying  without  confent  happened  ;  and  therefore  his  repre- 
ientative  is  equally  intitied  to  a  (hare  of  the  forfeiture  with  the 
Other  children,  as  that  iz&  has  taken  place,  and  the  dying  be- 
fore, makes  no  difference ;  for  where  either  real  or  perfonal 
cAate  is  given  upon  a  contingency,  and  that  contingency  does  not 
take  effeft  in  the  life  of  the  firft  devifee,  yet  xi  real  his  heir, 
\( perfonal  his  executor,  will  be- intitied  to  it;  for  though  in 
law,  a  pofjibilify  is  not  affignable,  yet  in  equity,  where  it  is 
done  for  a  yfiluable  confideration,  it  has  been  held  to  be  affign* 
aUe  and  tranfmiffible  to  the  reprefentative  of  the  devifee/^* 
His  lordihip  declared,  that  Chauncy  and  wife  were  intitli^d  to 
one^fifth  part  of  the  forfeited  portions  \  JVe/lern  aad  wife  to 
another  fifth ;  Small  and  wifeto  another  Hfth  ;  Rene  to  another 
fifth ',  and  the  wife  of  Small  as  adminiftratrix  to  Gabriel  the  fon, 
to  the  remaining  fifth,  fubje£t  to  diilribution  as  part  of  his  per« 
f)»nal  eilate  J  and  as  to  GabriePs  fhare  under  the  will,  and  the 
proportion  of  the  forfeited  fhares  veiled  in  his  adminiilratrix^ 
his  lordfhip  faid,  they  mufl  be  divided  intoy^x  fbiares,  and  the 
£prieiting  children  were  to  take  equally  wkh  the  others. 
With  vegard  to  peal  eftate,  a  diftin£iion  feems-  to  have  beeti 
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ellabliihed  between  an  heir  at  law  and  zjirangery  ajid  to  this 
effe£^,  that  rn^tice  is  neceflKry  to  be  given  to  the, heir,  before  a 
forfeiture  can  attach  for  a  breach  6\  teftamentary  conditions^ 
but  that  no-fuch  notice  is  required  to  be  given  to  a  ftranger. 
The  reafoning  is  this  \  the  heir  has  a  right  paramoiint  th^  wil), 
viz.  by  defcent^  and  he  is  prefumed  to  enter  and  claim  under 
that  title,  therefore,  as  the  devife  is  not  ncceffary  to  give  him 
a  title,  he  will  hot  be  prefumed  to  know  any  thing  of  it,  or  of 
the  condition  before  notice:  but  thcjlranger  has  no  titl^,  ex- 
cept under  the  will  which  impofes  the  condition,  he  is  there*- 
fore  prefumed  to  be  cognizant  as  well  of  the  condition,  as  of 
the  devife  (^), 

(*)  Buflcton  If.   Humfrey,  fttpra,  and  the  cafes  there  referred  to, 
Whai^y  v.  Read,  Lutw.  804—^809. 
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'  CHAP.  vm. 

Of  the  Payment  and  Appropriation  of  Legacies. 

Se6l«  I /•^Of  the  Payment  of  Legacies. 

J  VV  HERE  no  time  is  appointed  by  teftament  for  paymisnt  of 

legacies,  they  muft  in  general  be  paid  out  of  the  teftator's  aflets, 
at  the  expiratiop  of  a  year  after  his  death  ^  and  if  no  fund  be 
aiiigned  for  the  ^purpofe,  fuch  legacies  muft  be  paid  in  the  cur- 
rency of  that  country  where  the  will  was  made. 

{a)  A.  beine  feifed  in  fee  of  lands  in  Ireland^  and  reflding 
with  his  wife  m  England^  by  will  made  in  England^  devifed 
his  Irifh   eftate  to  a  truftee,  who  alfo  lived  in  England^  for 
500  years,"  in  truft  out   of  the    rents    and  profits  to    pay 
80K  a  year,  to  his   wife  for  life.     It  was  infifted,  that  the 
fund  being   lands  in  Ireland^  and   no  place  appointed   where 
the  money  was  to  be  paid,  the  annuity  of  8q1,  ought  to   be 
paid   in  Irijh  Money,  which  was  lefs  in   value   than  Englijhy 
and  that  there  ought  to  have  been  a  deduction  for  the  charge 
of  remitting  the  money  from   Ireland  to  England^     But  by 
Lord   Macclesfield^  C,  ''  The  will  being    made  in  England^ 
and  the  huiband  and  wife  and  truflee  all  living  in  England^  and 
this  being  a  provifion  for  a  wife,  the  Sol.  a  year  (hall  be  in- 
tended Sol.  per  annum  of  that  country  where  the  will  was  made : 
it  cannot  be  conceived,  that  the  teftator  thougl^t  of  finding  his 
wife  every  year  to  Ireland  to  fetch  her  annuity.    If  one  by  will 
made  in  England^  give  a  legacy  of  Sol.  it  muft  be  intended  En^ 
glijb  money,  and  it  will  be  the  fame  thing  though  charged  on 
land  in  Ireland ;  and  by  the  fame  reafon  that  a  fingle  payment  of 
Sol.  will  be  taken  to  be  Englijh  money,  fofhall  an  annual  pay- 
'  ment  of  Sol.  receive  fuch  conftruciion.  And  this  is  ftill  ftrbnger 
in  regard  it  appears  on  the  proofs  that  the  teftator  had  made  leafed 
of  part  of  his  IriJh  eftate,  referving  juft  fo  much  rent  to  be  paid 
•in  London  free  from  taxes,  as  would  be  fufEcient  tb  pay  all  the 
annuities  given  by  the  will."     Decree  the  annuity  to  be  paid 
in  Englijh  money,  without  any  charge  of  remittance, 

{b)  B.  at  the  time  of  making  his  will,  and  forfeveral  years 
before,  being  refident  zt  Jamaica^  bequeathed  legacies  to  be 
paid  mjierling  money  in  the  firft  place,  and  the  two  legacies 

{a)  Wallis  «iA.  Brightwell,  a  P.  Will.^  88,    (b)  Saunders  v.  Drake, 
%  Atk.  465.    '  ' 
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immediately  following  thcfe  Cone  of  which  of  300I.  was  the 
plaintifiPs)  he  gave  generally,    without    faying  to  be  paid  in 
Jlerling  money :  then  he  devifed  his  rtal  eftates,  and  gave  fomc 
fpecific  legacies,  and  laftly,  feveral  more  legacies  to  be  paid  in 
Jierling  money.     The  plaintiff  filed  his  bill  for  the  legacy  of 
3061.  in  Jferling  money :  and  by  Lord  Hardwlikcy  C,  **  It  is 
impoffible  for  me  to  tell  what  was  the  teftatorVintention^  but 
I  muft  make  a  conftru£tion  from  the  words.    The  general  rule 
that  has  been  laid  down  on  the  part  of  the  defendant  is  true : 
for  if  a  bond  be  given  at  Dublin^  or  a  note  at  "JamaUay  it  muft 
be  paid  in  the  current  money.     Sq  if  in  either  place  there  is  a 
fum  of  money  left  by  will,  it  fhall  be  paid  to  the  legatee  in 
current  money.     Then   the  queftion  will  be,  if  there  is  any 
thing  in  the  prefent  cafe  to  take  it  out  of  the  general  rule,     if 
th^  teftator  had  given  all  his  legacies  generally,  they  muft  have 
been  paid  in  Jamaica  money,  nor  would  the  legatees  living  in 
England^  have  made  any  diftinftion,  for  the  refidence  of  the  fer^ 
fon  ievijing  muft  decide  jt.     Every  thing  in  this  will  (hews  it 
muft  mean  Jamaica  money,  for  if  all  the  legacies  given  gene-  / 
rally  would  confine  it  to  Jamaica  money,  a  fortiori y  if  the 
teftator  gives  fome  Jlerling^  and  others  generally,  the  latter 
muft  be  paid  opt  of /^;n^/r/7  money,  for  his  exprelHng  himfelf 
diiFerently  fliews  a  different  intention.    'It  is  faid  on  the-part 
of  the  plaintiff,  that  his  legacy  immediately  following  the^^^r- 
ling  legacies,  it  muft  be  taken  as  a  continuation  of  the  fame 
intention.      Thet-e  might  have  been  fomething  in  this  argu* 
ment,  if  there  had  not  been  in  the  latter  end  of  the  will^  other 
flerling  legacies,  which  takes  away  the  force  of  this  argument 
intirely.     There  has  been  an  endeavour  lik6wife  to  raif©  an  ar- 
gument for  the  plaintiff  from  the  teftator's  effedls  being  partly 
in  Jamaica,  and  partly  in  England  \  and  to  be  fure  if  thp  tes- 
tator had  feparated  his  funds  in  Jamaica  and  England^  and  had 
cKarged  his    legacies  which  he  has' given  generally  upon  the 
^  Engtijh  money,  it  would  have  been  an  argument  of  confiderable 
weight:  but  as  it  is  a  devife  of  a  compounded  refidue,  and  he 
directs  his  debts  to  be  paid  generally  out  of  the  whole  perfonal 
eftate,  without  feparating  the  funds,  this  argument  falls  to  the 
ground  ;  and  therefore  upon  the  whole,  the  plaintiff  muft  take 
his  legacy  in  Jamaica  money."     The  mafter  w^s  direfted  to 
compute  intereft,  from  the  end  of  a  year  after  the  teftator^s 
death,  accoHing  to  the  rate  of  inter ejl  in  the  ifland  of  Jamaica  (c). 
[d)  C  late  Biihop  of  Cloghery  in  Ireland^  bequeathed  feveral 
legacies  exprefsly  to  be  paid  in  flerling  or  Eriglijb  money,  and 
others  indeterminate  as  to  the  fund.     The  will  being  made  in 

I 

(cj  As  to  the  rate  of  intereft,  fee  Milcolm  <r.  Mart'm,  tnfri,  chap. 
"  01  intereft  upon  legacies.**    {d)  Pierfoni;.  Garnet,  2  Bro.  CC.  39. 
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Ireland^  the  queftion  was,  whether  the  latter  legacies  fhould 
be  paid  in  Jierltng  money,  or  Irijh  Currency?  And  by  the 
Mafterofthe  Rolls y  "  the  cafe  cited  (^)  is  conclufive  \  wherever 
Che  will  is  made,  the  legacies  muft  be  paid  in  the  currency  of 
that  country,  unlefs  the  teftator  has  made  a  feparate  diftribution 
of  his  Englijh  and  IriJh  property.  I  therefore  declare,  that 
tlie  unascertained  legacies  muft  be  paid  according  to  IriJh  cur-> 
rency." 

(f)  Z).  late  of  the  Ifland  of  Antigua^  bequeathed  to  his  After 
the  intereft  of  loool.  fterling  for  life,  and  at  her  death,  that 
fum  to  be  equally  divided  between  the  plaintifFs  the  Malcolms  \ 
lie  alfo  gave*^  to  the  children  of  Mr.  J.  G.  deceafed,  and  the 
children  of  Mrs.  L.  the  intereft  of  1500I.  for  life  to  be  equally 
divided  between  them,  and  at  their  deceafe,  the  fame  to  be  di- 
vided between  the  grand  children  of  each  Mr.  G.  and  Mrs.  Lr, 
and  appointed  the  defendant  and  others  executors ;  queftion^ 
whether  the  legacy  of  1500I.  was  to  be  paid  in  the  currifncy  of 
the  ifland  of  Antigua^  or  in  Jierling  ?  And  the  Majier  of  the 
Rolls  **  The  teftator  has  given  by  his  will,  fome  legacies  de- 
fcribed  asjlerling^  and  others,  among  which  this  is,  without 
that  defcription.  I  am  fatisfied  by  the  cafe  of  Saunders  v. 
Drake  (g)^  that  I  muft  declare  the  ferltng  legacies  to  be  paid 
in  Jierling  money y  and  the  others  in  Antigua  currency.'* 

When  a  legacy  is  given  to  an  infent,  generally,  the  execu- 
tor cannot  with  fafety  to  himfelf,  pay  it  to  the  infant  or  to 
another  perfon  for  his  benefit,  before  he  fhall  attain  the  age  of 
21.    This  was  carried  to  a  great,!ength  in  the  cafe  next  flated. — 

(h)  A.  having  a  fifter  who  had  four  infant  children,  be- 
queathed ioqI.-  a-piece  to  thefe  children,  mentioning  no  time 
of  payment,  and  appointed  the  defendant  executor  and  died. 
It  was  in  proof,  that  the  teftator  on  his  death-bed  gave  dirrec- 
tions,  that  the  executor  fhould  pay  thefe  legacies  to  the  father 
of  the  kifants,  that  he  might  improve  the  money  for  their  bene- 
fit. The  ^ecutor,  therefore,  paid  the  four  legacies  to  the 
father.  Several  years  afterwards,  the  youngeft  child  coming 
of  age,  there  was  an  account  between  him  and  his  father,  ana 
it  appeared  that  the  father  was  indebted  to  this  fon  in  iool.  in- 
cluding the  I60I.  legacy,  and  that  t1ic  fon  pafled  the  accounts, 
and  accepted  his  father  debtor  for  the  fame,  which  was  urged  as 
an  agreement  to  the  antecedent  payment  that  had  been  made  of 
this  legacy  to  the  father.  After  the  fon  can?e  of  ag^,  he  never 
made  any  demand  againft  the.  executor,  fo  ^hat  there  was  an 
acqulelcence  for  nearly  fifteen  years*  It  happened  after  wards  j  that 

{e)  Lad  cafe,  (f)  Malcolm  v.  Martin,  3  Biv>.  CC.  50.  (giStiprs* 
|i^j  .Dagley  a/.  Tolferry,  x  P,  Wil).  a^s-  See  the  Mapr  of  %be  R^ls^ 
comuients  upon  this  cafe,  in  Cooper  v,  Thorntofl,  in/rit^ 
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the  fon  became  a  bankrupt,  upon  which  the  Commiffioners  made 
an  affignment  of  the  bankrupt's  efFefts  to  the  plaintiff,  in  truft 
for  himfelf  and  the  reft  of  the  creditors,  and  the  p^aintifF  infti- 
tuted  this  fuit  againft  the  executor  for  the  lool.  legacy,  and 
obtained  a  decree  at  the  Rolls  for  payment  of  it,  on  the  groi^nd 
that  pajrment  of  the  legacy  to  the  father  and  guardian  was 
illegal.  An  appeal  being  brought  beforeXord  Cowper^  C.  he 
affirmed  the  decree,  faying,  **  that  i^'the  decree  was  reverfed, 
it  might  encourage  payments  to  parents  and  guardians,  in 
wrong  of  infant  children,"  but  it  was  thought  a  hard  cafe,  and 
the  depofit  ordered  to  be  divided. 

(i)  jB.  bequeathed  lool.  to  each  of  the  three  children  of  Mr;  ' 
Philips^  and   made  the  defendant  executor,  leaving  him  -the 
bulk  of  her  eftate,  provided  he  paid  the  three  legacies  of  lOOl. 
within  a  year  after  her  death,  purfu^nt  to  her  will.     The  de- 
fendant within  thft  time,  paid  into  the  hands  of  the  children, 
their  legacies  j  the  eldeft  was  then  fixteen  years  old,  the  next 
fourteen,  .and  the  youngeft  nine.     The  executor  denied  in  hi$ 
anfwer,  that-  he   knew  the  money  ever  came  to  the  father's 
hands,  and  yet  the  children  filed  a  bill  againft  the  defendant,  to 
be  repaid  their  legacies,  fuggefting  that  their  father  had  im- 
Kezzled  the  money  paid  them  by  the  defendant  during  their  in- 
fancy, and  was  infolvent,  and  that  it  was  a  fraudulent  payment 
to  the  father,  and  therefore  the  legacies  ought  to  be  paid  ov.er 
again.    The  Lord  Chancellor  afked  the  executor's  counfel  if  they 
knew  any   inftance   where  an  executor  paying  fo  large  a  fum 
as  iodI.  into  the  hands  of  minors,  had  been  al levied  fuch  pay- 
ments ?  He  faid,  that  in  inftances   where  the   legacies   were 
very  fmall,  the   payment  had  been  allowed  by  the  court,  and 
then  added,  **  but  "in   this  cafe,  notwithftanding  the  fum"  is 
above  looL  yet  as  the  payment,  by  the  exiecutor  to  the  chil- 
dren themfelves  isfo  fully  proved,  and  not  at  all  controverted 
'*      by  the  plaintiffs,  and  their  lofing  the  benefit  of  it  is  owing  to 
the  negligence  and  infolvency  of  the  father,  I  will  not-ftrain 
the  rules  of  this  court  to  make  aa  e«ecutor  pay  it  over  again, 
efpecially  as  he  made  this  payment  to  favea  forfeiture,  it  being 
an  exprefs  condition  of  his  own  taking  under  the  will,  that 
he  fliould  difcharge  their  legacies  within  a  year  after   £.'s 
death."     But  the  next  day,  his  lordftiip  faid,  that  upon  look- 
,    ing  into  the  cafes,  he  found  this   a  very  doubtful  point,  and 
unlefs   the  defendant  would  agree  to  give  the  plaintiffs  fome- 
thing  he  would  not  determine  it,  without  taking  time  to  con- 
fider  of  it.    The  defendant  upon  ^this  recommendation  of  the 
court,  agreed  to  pay  in  50!.  to  be  divided- between  the  three 
plain^iffs^  and  each  iide  were  to  abide  by  their  cofts  5  and  it; 

•  (i)  Philips  *v,  P^get,  a  Atk.  %o. 
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was  made  part  of  the  decree,  that  the  50I.  tvxis  paid  by  thecon- 
fent  of  all  parties,  and  each  of  the  plaintiffs  were  direSed  to  re- 
leafe  the  legacies  under  the  will  upon  receipt  of  their  refpeftive 
ihares.  His  lordftxip  faid,  that  the  cafe  oi Dagley  v.  Tolferry  (i), 
muft  have  ^  fome  other  circumftances,  for  the  rule  was  laid 
down  too  ftri£lly,  that  in  all  cafes  where  executors  pay  infants, 
legacies  to  Fathers,  in  order  to  deter  executors  from  fuch  pay- 
ments, they  Ihall  be  paid  over  again :  and  that  although  Lord 
Cawper  confirmed  the  Mafi-er  of  the  Rolls'  decree,  he  feefned 
even  by  the  report  of  the  cafe  to  have  had  a  rcmorfe  of  judg- 
ment at  the  time,  for  on  looking  into  the  regifter's  office  it  ap- 
peared, that  his  lordlhip  ordered  the  depofit  to  be  divided  be- 
tween the  parties. 

By  the  late  legacy  aft-  (/),  it  is  declared  that  the  executor 
may  pay  the  legacy  of  an  infant  into  the  court  of  chancery, 
without  fuit,  and  when  the  legatee  arrives  at  twenty- one,  he 
may  petition  for  it.  If,  therefore,  a  bill  be  now  filed  for  fe- 
curing  fuch  a  legacy,  the  cojisy  as  heretofore,  will  not  be  al- 
lowed out  of  the  teftator's  general  affets. 

(m)  J,  a  legatee  of  200I.  with  her  hufband,'  filed  a  bill 
againft  the  executor  to  have  the  legacy  fecured.  The  legatee 
was  then  an  infant,  but  wanted  only  a  few  months  of  twenty- 
one.  .  The  executor  having  admitted  aflcts,  the  ufual  decree 
was  made,  that  the  legacy  fhould  be  paid  into  court,  with  cofts 
out  of  the  tellator's  eftate.  ^  The  refiduary  legatee  complained, 
that  it  was  a  hardfh'ip  upon  him  to  give  cofts  out  of  the  eftate  in 
fuch  a  cafe,  wher^  if  the  plaintiffs  had  waited  for  a  few  months, 
they  might  have  received  the  legacy  without  the  neceiffty  of  a 
bill.  But  by  the  Majler  of  the  Kollsy  "  I  muft  give  the  cofts 
out  of  the  teftator's  eftate.  If  a  teftator  wifties  to  prevent  the 
cofts  of  fuch  a  bill  from  falling  upon  his  eftate,  he  ought  to 
give  the  legacy  to  a  truftee  for  the  infant.  For  the  future, 
however,  L(hall  not  give  the  cofts  in  fuch  a  cafe,  for  fince  the 
late  legacy  a£l,  the  executor  has  nothing  to  do  but  under  th^t 
^aS  to  pay  the  legacy  into  court,  and  then  he  has  done,  and 
the  infant  when  of  age,  may  petition  for  it.  That  ought  tp 
be  known,  as  it  will  fave  great  expence,  and  prevent  the  hardy 
Ihip  to  refiduary  legatees.  Before  that  a£t,  an  infant-legatee 
was  obliged  to  file  a  bill  againft  the  executor,  and  he  could  not 
fafely  pay  the  legacy  without  a  decree.  I  (hall  therefore  direfl:^ 
the  cofts  to  be  paid  out  of  the  eftate  in  this  inftance,  but  I  de- 
fire  ittobeobferved,  that  I  fliall  not  do  fo  in  future." 
*    An  executor  will  not  be  allowed  any  payments  made  for 

the  ufe  or  benefit  of  infant  legatees,,  except  for  exprefs  necef 

* 

^*  -  . 

(i)  Supra,    ft)  ^6  Geo.  3.  cap.  53.  feet.  32.     {mj  Whopham  .*v, 

Wingfield,  4Vef.  Jun.  CC.  630. 
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fflriesy  and  not  even  far  thefe»  if  he  apply  part  of  the  principal 
or  capital. 

(n)  A,  bequeathed  all  bis  perfooal  eftate  to  truftees,  in  trujO: 
among  other  legacies,  to  pay  to  W*  H,  Gr^^n  (then  an  infant) 
500I.  and  dire&ed  that  fuch  of  his  legatees  as  were  infants  at 
his  death)  fhould  receive  intercft  at  S^per  cent,  till  their  re* 
fpecStive  legacies  (hould  be  paid,  which  he  defired  might  be  tQ 
boys  at  tw^ty^one,.&.c.  and  appointed  the  defendant  and  others 
executors.  After  the  teftator's  death,  and  in  the  year  1780^ 
the  legatee,  while  an  infant,  vfent  to  the  Eq^- Indies ^  andfboii 
after  attaining  twenty-one,  (old  and  affigned  the  legacy  to  tho 
plaintiff,  but  the  executors  refuiing  to  pay  jt,  for  the  ^-eafon^ 
ftated  in  their  anfwer,  the  bill  was  filed  to  compel  payment* 
The  executors  fet  forth  in  their  anfwer,  that  the  fatlier  of  tjiet  . 
legatee  having  died  inteftate,  and  his  mother  having  given  Mpt 
her  jointure  and  provifipn  for  the  benefit  of  her  hufband's  cr^^ 
ditors,  the  legatee  had  no  other  provifion  than  the  legacy  o^ 
500I.  and  an  cqu^l  fliare  with  a  brother  and  fifter  in  670L  3-per 
cent,  annuities,  upon  the  death  of  his  mother,  who  having 
married  the  Rev.  T,  Jonesj  he  had  before  the  year  1780  ex- 
pended in  clothes,  fchooling,  &c.  for  the- legatee  150!.  and  h^ 
afterwards,  with  the  approbation  of  the  executrix,  placed  thq 
legatee  with  the  captain  of  an  Englijh  veflel  trading  to  America^ 
but  the  legatee  difliking  that  way  of  life,  Mt.  Jones  gzvQ  th^ 
captain  about  lool.  to  releafe  the  engagement.  •  That  the  le- 
gatee having  ihewnan  inclination  to  a  milit^rylifc,  Mr.  Jonesi 
with  the  approbation  of  the  executrix,  placed  him  at  Mr.  Lo€bee*% 
military  academy,  and.  paid  forexpences  there  lool.  and  an  opf 
portunity  having  offered  offending  the  legatee  with  advantage 
in  the  fervice  of  the  comply  to  India j  he  fitted  hini  out  fof 
that  country,  and  laid  out. aool,,  in  the  expepces  of  fending  an4 
paying  ifor  his  paflage,  and  providing  him  with  money,  fiirhis  • 
immediate  expences  there.  Th^  whole  of  the  mpney  advancc4; 
for  the  legatee  amounted  to  650).  which  the  executors  coa-» 
ceived  were  neceffarily  and  prdperly  laid  out  for  hi^  mainte-f 
nance  and  advancement;  and  in  confequence  thereof,  he  gave 
a  receipt  to  Mr.  Jones  for  500I.  and  before  he  failed  for  India^ 
made  ^  will,  leaving  the  5Q0I.  to  him.  They  further  ftated 
that  the  intereft  had  been  paid  to  the  legatee's  mother  whil« 
.flie  continued  unmarried,  for  his  maintenance,  and  afterward^ 
tp  her  huftand  Mr.  Jones.  It  was  infifted  for  the  plaintiff  tha^ 
no  payments  ot advancements  {hould  be  allowed  the  defendants, 
except  fo  much  of  the  intereft  as  had  been  apPlied  for  the  maiiiteq* 
anqe  or  provifion  of  the  legatee,  andmore  particularly  againft  an 
innocent  affignee  for  valuable  confideration.  And  the  Lord  CA^^- 
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iellifr  faid)  every  one  who  takes  an  affigntlient  of  a  choje  In  anient 
gives  credit  to  the  affignor,  that  there  is  no  lien  upon  it.  But 
in  this  cafe,  his  Lordfliip  was  not  fatisfied  that  the  advance- 
ments were  for  neceffaries  j  in  particular  he  thought  the  lOoU  ^ 
to  the  Amerienn  trader  was  too  much.  He  therefore  decreed 
tbe  legacy  to  be  paid  with  intereft  from  the  time  when  the  le- 
gatee attained  twenty-one. 

{o)B.  bequeathed  lool.  to  her  brothers  and  executors  Wiliiam 
and  Edward  Brown^  in  truft  to  place  at  intereft  during  the 
minority  of  her  great-nephew  J^hn  La,  and  to  apply  fuch  in- 
tereft for  his  maintenance  and  education,  and  w^n  he  ihould 
$ttain  twenty-one,  then  to  pay  or  transfer  the  lOoL  to  him, 
but  if  he  died  before  his  legacy  became  payable,  fhe  then  gave 
k  among  liis  brothers  and  lifters  equally.  After  the  teftatrix's 
death  in  1774,  both  the  executors  proved  the  will,  and  IVilUant 
Brsnt^n  expended  much  more  than  the  intereft  of  John  Lti^% 
legacy  in  maintaining  and  educating  him  at  fchool.  In  f  781^ 
William  Brown  put  john  Lee  apprentice  to  adruggift  at  Briftol^ 
%tA  gave  with  him  a  fee  of  lOO  guineas.  William  Brewn 
died  in  1782  without  iffue,  having  given  by  his  will  to  yohn 
Lee  a  legacy  in  the  following  words.  *'  I  give  to  my  great-k 
ftephew  Jahn  Lee  200I.  which  I  direS  fliall  be  paid  to  him 
l^hen  he  attains  the  age  of  twenty-two  years,"  and  he  appoint^ 
his  brother  Edward  Brawn  executor,  yohn  Lei  attained 
twenty^ne  in  1786,  and  having  attained  twenty-two  in  1787, 
ke  gave  a  power  of  attorney  to—Orchardy  reciting  the  legacy 
/Of  200L  and  empowering  Orchard  to  demand  and  receive  for 
him  all  legacies  left  or  to  be  left  to  him,  as  well  as  all  other 
monies  and  effefts  due  to  him.  .  Under  this  authority  Orchard  , 
Applied  to  Edward  Brown  as  executor  of  his  brother,  for  the 
legacy  of  200I.  which  MdvOard  paid  on  the  gth  of  March, 
1787,  for  the  ufe  of  John  Lee^  and  for  Which  Orchard  gavfe  a 
receipt.  No  notite  was  taken  upon  the  occaiion  of  the  legacy 
of  Jckrf.  nor  was  any  demand  of  it  made,  until  the  bill  was 
filed  in  1797>  by  John  Lee^  then  in  the  fituation  of  a  ftage- 
coachman,  ag^inft  his  uncle  Edward  Brtnvn^  for  payment  of 
that  legacy  with  intereft.  Edward  infifted  that  the  legacy  of 
lool.  was  fatisfied,  and  ftated,,  that  during  the  apprenticeibip 
Ijf  the  plaintiff,  William  Browm^zxA  faim  eighteen  guineas,  be- 
fides  declaring,  that  he  would  afterwards  give  him  K)ol.  to  fet 
him  up  in  bufinefs.  There  was  evidence  of  declarations" b« 
William  Brown^  that  what  he  had  advanced  for  the  plaihtifl^ 

^  ^as  fo  done,  as  the  legacy  due  to  him,  and  the  defendant  ad-» 
mitted  affets.     And  by  the  Mafter  ofthe^Rolls^  "  1  have  looked 

.  irrto  the  cafes.    I  obfcrve  in  Cosfer  v.  Thorntm  (/^),  in  whicdi 
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my  decree  was  affirmed. by  Lord  Thurhw^  I  took  notice,  tfaal 
in  DagUy  v.  Tolfmry^  the  Mafier  pfthe  Rolls  gave  no  intereft^ 
but  he  gave  cofts ;  and  in  Philips  v.  Pegit^  Lord  Hardwickt 
fomuch  difcQuntenanced  the  bill>that  he  in  fome  degree  forced 
the  parties  into  a  compromife*  This  cafe  is  very  different  from 
Dttgkj  V.  Tolferry  (q)  in  this  circuraftance ;  that  thefe  pay<« 
ments  were  not  made  to  the  father  of  the  legatee,  but  were 
made  abfolutely  for  his  own  benefit., .  «Confequently,  any  thing 
affirming  it,  after  he  was  of  age,  would  be  fufficient.  There 
is  nothing  to  fix  him  here  but  his  own  confcioufnefs,  tha^  it 
ought  to  be  affirmed.  This  is  a  very  ungracious  demajnd ;  and 
it  will  be  with  great  relud^ce  that  I  &aU  give  the  plaiotiff 
any  thing :  but  I  think,  I  cannot  difmiis  his  bill.  I  do  not  feel, 
that  fince  he  came  of  age,  he  has  done  any  thing  to  affirm  this. 
If  I  am  to  give  judgment,  I  have  no  difficulty  in  giving  the 
looh  with  interefl,  from  the  time  of  filing. the  bill:  but  I 
will  give  no  cofts  on  either  fide.  ,  These  was  no^power  in  the 
executors  of  B»  to  apply  more,  than  the  intereft  of  this  legacy 
fer  the  maintcflance  of  the  legatee,  ^  They  were  not  at  liberty 
under  the  truft  repofed  in  them,  to  advance  any  part  of  the 
capital;  though  it  would  have  been  everib  much  for  his  beoe« 
fit.  la  1786,  when  the  plaintiff  attained  the  age,  of  21,  if  with 
bis  eyic$  open,  upon  full  confideration  of  all  that  had  beeft 
done  far  him  during  his  minority,  he  had  by  any  a^  admitted, 
that  the  advancement  had  been  for  his  benent,  and  he  was  wilU 
iiig  to  accept  it  as  a  fatisfadion,  it  was  unqueftionably  compc^ 
teat  to  him  to  do  fd  i  but  the  buR  is,  that  coming  of  age  after 
the  deadi  of  his  uncle,  he  never  made  any  demand :  but  in 
1787,  being  in  ibme  diftrefs,  I  fuppofe  fi>r  fome  reafeo  (whe* 
ther  it  was  nect&Lvy  for  him  to  keep  out  of  the  way,  fo  that 
he  could  not  perfonally  demand  it,  does  not  appear)  he  .eace« 
etited  a  letter  of  attofney  to  enable  another  perfon  to  receive 
all  legacies  and  other  monies  due  to  bim.  Under  this  letter 
of  attorney  that  perfon  received  the  legacy  of  200I.  bequeathe<£ 
to  the  plaintiff  by  his  uncle,  and  no  more,  and  he  gave  a  re^ 
oeipt  for  that  fiim  and  fi>r  nothing  elfe^  and  no  notice  wsia 
taken  of  the  legacy  of  lool.  due  under  the-  will  of  B.  The: 
plaintiff  has  now  refted  for  ten  )rears ;  and,  whether  from  f^e 
increafing  diftrefs  of  his  circumftances^  or  for  what  other 
reafon,  I  do  not  know ;  he  now  brings  forward  this  claim, 
infifting  that  this  legacy  of  lOoL  was  never  fatisfied.  It 
eertaioly  -was  not  fatisfied  by  the  legacy  of  2oaL  That  was. 
never  accepted  as  a  fattsfac^ion.  The  queftion  then  is,  >whe^ 
ther  this  court  ought  to  declare  the  plaintiff  ftill  Lntjtled  tqi 
this  legacy  &>  negleded  to  be  called  for  by  him^  whei>  hss 
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ought  to  have  called  for  it  Dagley  v.  Tolfirry  wsis  much  re- 
lied on  in  CMper  v.  Thornton^  which  went  off  upon  a  different 
grounti;  Lord  Thurlow  being  of  the  fame  opinion  with-  me, 
that  under  the  will,  the  payment  to  the  father  was  good. 
Upon  that  occafion  I  looked  much  into  Dagley  v.  Tolferry^ 
which  was  determined  by  Sir  yohn  Trevor^  whole  decree  was 
upon  an  appeal,  affirmed  by  Lord  Gnoper^  upon  this  ground;* 
that  payments  to  infants  during  their  minoiity  ought  to  be 
difcountenanced  by  this  court;  that  an  executor  at  his  own 
peril  makes  advances,  of  which  the  infant,  may  complain  wheb 
he  comes  of  age.  It  certain  J  y-  was  not  competent  under  this 
truft  CO  the  executor,  nor  could  he,  if  he  had  applied,  have. ob- 
tained permiffion  from  this  court,  to  advance  any^part:  of  the 
capital  of  the  leg^y  in  putting  the  child  out  in  the  world  ; 
for  if  it  had  been  fuch  a  cafe,  that  the  court  would  have  autho- 
fifed  the  a£t  t^at  was  done,  I  deiire  to,  be  underftood,  that  it 
would  be  coiifidered  as.  properly  done ;  for  that  principle  has 
been  eftabliljbed  i\\\c^  Andrews  v.  Partington^  (3  Bro.  CC,  6b. 
401.)  that  if  an  executor  does  without  application,  wfiat  the 
court  would  have  approved,  be  fhall  hdt  be  called  to  .account, 
and  forcefi  to  undo  that,  merely,  becaufeit  was  done  without 
application.  The  uncle,  who  died,  put  himfelf  fo  far,  in  loca 
pi^rentisy  that  theintant  has  a  right,  to  fay  he  does  not  know, 
bis  uncle  did  not  mean  to  make  him  a  prefent  of  that  money. 
Thequeftion  is,  whether  He  meant  to  take  it  as  a*  fatisfa&ion, 
to  affirm  the  a£ls  of  the  uncle ;  and  I  am  of  opinion  that  what 
the  plaintiff  has  done^  is  not  complete  evidence  of  his  having 
to  affehted,  and,  therefore,  though  I  am  diflatisfied  with  the 
demand^  and  think  that^  if  motives  of  honour  and  confcience 
bad  weighed  with  the  plaintiff,  he  would  not  have  made  it, 
'  I  cannot  hold  it  fatisfied.  As  to  the  coils,  in  Dagky  v.  !/>/- 
firryt  the  infant  loft  the  benefit  of -his  legacy  :  in  this  cafe,  he 
gets  the  benefit  of  it.  Under  the  circumftsmces  I  cannot  give: 
intereft'.ov  cofts.  Decree  that  the  defendant  ihall  pay 
tJie  legacy  of  lOoL  with  intereft  from  the  time  of  filing  the 
bill  at  the  rate  of  4-per  cent:  but  1  give  no  cofts  on  either 
fidd." 

(r)  The  decree  in  this  caufe,  upon  a  bill  for  an  account 
againft  executors,  diredied  the  ufual  reference  to  the  mafter 
to  enquire  w:hat  was  proper  to  be  allowed,  for  the  infants 
during  their  minority,  and  who  had  maintained  them.  It 
appeared  upon  the  mafter's  report,  that  the  fortunes  of  the 
children  did  not  amount  to  more. than  300I.  each. — Their 
mothery  after. their  father's  death,  maTried  one  of  the  execu<* 
t^Si  who  claimed  before  the  mafter^  fums  greatly  exceeding 
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the  ixrtetTeft  of  their  refj)e£tivfe  fortunes,  for  their  msrinieftaftte, 
education,  aftd  advancement.  The  matter  having  allowed  tlife 
clahn,  eritceptioils  were  taken  to  the  report  by  the  plalfrtiffs, 
the  furviving  children,  and  the  queftion  was,  whether  the  de- 
fendants fhould  be  allowed  payments  beyond  the  interett  of 
the  legacies  ?*  And  by  the  Majfer  dfthe  Rolls^  **  This  abjec- 
tion on  the  part  of  the  plaintiffs  is  rather  ungracious  5  for . 
frofti  the  futos  ftated  by  the  matter,  there  is  no  reafoh  to  ap* 
prehend  great  watte  or  negligence,  and  there  would  be  m6t6 
fblkt  reafon  for  complaint,  if  he  had  kept  them  in  that  fituation, 
hi  which  they  mutt  have  becir,  if  maintained  upon  the  intereif 
of  theif  fortune  only.  But  my  impreiBon  is,  that  the  rule  has 
been  never  to  permit  truftees,  of  their  own  authority,  to  break 
in  upon  the  capital.  I  am  not  aware  that  the  court  has  ever 
fim^rotied  that  Condu£t  in  a  truftee.  It  very  rarely  has  oc- 
curred, that  the  court  itfelf  has  broke  in  upon  the  capital  fot 
the  mere  purpofe  of  maintenance  5  though  frequently  for  thii 
purpofe  of  putting  the  child  out  in  life :  but  as  to  mere  mairt-, 
tenance,  I  doubt  it  even  upon  a  petition  pfefented.  It  Is 
a  great  misfortune,  if  the  capital  is  fo  fmall,  ^s  not  to  feave  i, , 
corfifortable  maintenance  and  education:  but  What  can  th6 
court  do  ?  Whatever  might  be  done  under  particu'lar  circtim-* 
ftances,  it  is  impoffible  to  fan<3ion  a  truftee  in  breaking  iii 
upon  the  capitkl.  There  are  no  particular  circumftartces  in  thi^  - 
inftance  upon  the  one  fide  or  the  other.  It  is  not  fhe wn,  that  tberd  ^ 
were  expedations  of  fortune,  which  made  it  neceffary  to  pro-  . 
Vide  a  fuitable  education :  the  capital  might  be  exhaufled  in  a 
few  years.  On  the  other  hand  no  particular  extravagance  upon 
the  part  of  the  executor  appears.  On  the  contrary,  applica- 
tions were  'made  to  him  by  fome  of  the  executors,  ftating  that 
the  children  could^not  live  upon  the  intereft.  This  claim  is, 
therefore,  ungracious :  but  itis  better  that  an  individual  fliouid 
filler  ^  h^dfhip,  than  that  a  general  rule  of  the  court  fhould 
be  broken  through  in  a  pointy  which  would  endanger  the  in- 
lerefts  of  all*  children.  The  report,  therefore,  mutt  be  re- 
viewed in  that  part,  which  allows  the  defendant  thefe  fums," 

It  feems  that  if  the  tnfant-legatee,  when  the  legacy,  or  adi- 
vancementis  in  refpedl  of  it,  are  paid  into  his  own  hands,  upoii  A 
Arriving  at  2t,  on  full  confideration  and  fui  juris ^  affent  to  the  ^ 
payment  or  advanceitients,  fuch  affent  will  amount  to  a  con- 
firmation, and  the  payments  during  minority  will  be  cojjfidereA 
a  fatisfaftion  of  the  whole,  or  fo  much  of  the  legapj''  ^s  the 
Cafe  may  happen  (i):  but  the  onus  of  making  out  fuc^i  fsJti?> 
feilory.proof  of  the  affent,  lies  upon  the  executor. 

/  {sj  Lee  nf.  Brown,  fufra* 
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If  a  legacjr  were  given  to  ^.  to  be  divided  between  A.  and 
his  family ;  payment  of  the  whole  legacy  to  A.  by  the  execu- 
tor would'  be  good,  although  many  of  J*s  children  or  fan^ily 
might  be  infants.  % 

(/)  A»  bequeathed  to  Thomas  Cooper  lool.  ^^  to  be  equally 
divided  between  himfelf  and  his  family,"  and  appointed  fVin-- 
JlanUy  and  the  defendant  executors,  and  died  in  1768.  In 
1769,  WinJianUy  paid  the  legacy  to  Thomas  Cioper^  whoy  stt 
that  tim&  had  a  wife  and  feven  children,  Ax  of  whom  were 
adults,  and  the  feventh  an  infant.  The  father  lived  till  1775^ 
when  he  died,  no  demand  having  been  made  by  any  of  hfs 
children,  of  this  legacy.  Henrietta f  the  youngeft  child,  came 
of  age  in  1777.  I^  ^7^4*  ^^>  ^^^  ^1^^  other  children,  made  a 
demand  of  this  legacy;  and  in  17^9,  they  filed  this  bill  after 
the  death  of  Win/ianUy  againft  the  defendant,  as  executrix,  for 
this  legacy,  infifting  that  the  payment  to  Thomas  Cooper  was 
not  a  good  payment  i  and,  therjefore^  that  the  defendant  was 
liable  to  pay  it  over  again.  And  by  the  Majier  of  the  Rolls^ 
^*  To  this  demand,  it  is  contended  in  anfwer,  upon  the  com- 
mon rule  of  prefumption  with  refpe£):  tp  bonds,  that  it  muft 
be  prefumed,  from  the  length  of  time,  that  the  legacy  has  been 
paid ;  but  I  ihall  take  no  notice  of  this  prefumption,  becaufe 
it  being  in  proof  that  it  was  paid  to  the  father ;  the  cafe  does 
not  admit  a  prefumption  that  it  has  been  again  fatisfied.  All 
the  cafes  where  that  prefumption  has  been  admitted,  have 
contained  circumftances  from  which  the  prefumption  might  arife; 
which  not  being  the  cafe  here,  there  can  be  no  fuch  prefump* 
tion,  the  only  queftion  then  is,  whether  the  payment  to  the 
father  is  a  fufEcieat  bar  to  the  demand  made  by  the  plaintiffs. 
It  is  argued  on  the  part  of  the  plaiutifFs,  that  the  payment  to 
the  father  of  legacies  given  to  his  children  who  are  not  of  age, 
is  a  bad  payment.  In  early  times,  it  appears  from  ^he  cafe 
of  Holloway  v,  QilUns^  in  the  26th  and  27th  Car.  2.  i  Eq*  Ca^ 
Ahr.  300,  that  the  pavment  to  the  father  of  a  legacy  to  the 
child  was  held  good  ;  out  fince  the  cafe  of  Dagiey  v*  Tolferry 
{h)^  the  idea  of  the  court  has  been,  that  it  is  not  a  good^pay^ 
ment,.and  that  even  in  the  cafe  of  an  adult  child,  it  is  not  good, 
unlefs  done  by  the.  confent  of  the  child,  or  made  (o  by  a  fub* 
fequent  ratifieation.  In  that  cafe  the  rule  was  laid  down,  and 
very .harfbly,  as  the  teflator  on  his  death-bed  had  given  direc- 
tions, that  the  legacy  (hould  be  paid  to  the  father,  and  there 
had  been  mutual  accounts  between  the  fathe/  and  the  child, 
and  an  acqulefcence  for  nearly  fifteen  years.  It  appears  from 
the  Regifler*s  Book,  that  evidence  yvas  read,  that  the  legacy 
was  ordered  by  the  teflator  to  be  paid  to  the«father,  but  that 

(/)  Cooper  V.  Thornton,  3  Bro.  CC.  9^.    («)  Supri^ 
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ctrcui^ftance  can  make  no  difference,  as  I  doubt  much  whether 
focfa  evidence  ought  to  be  read*  It  would  be  a  dangerous 
thing  to  admit  evidence,  that  a  legacy  given  to  one  perfon 
was  ordered  to  be  paid  to  another.  From  the  Rigifief^%  book 
of  the  jeu-  tjl4^  folio  414,  it  appears  that  the  defendant  was 
decreed  to  pay  the  plaintiff  his  legacy  with  cofts,  but  no  in« 
tereft;  and  from  the  book  J*  of  the  year  17  iSj  folio  40,  that 
an  appeal  being  brought  before  Lord  ConOperf  the  decree  was 
affirmed,  but  as  it  was  thought  a  hard  cafe,  the  depofit  wat 
divided.  I  lay  the  matter  out  of  the  cafe  that  it  was  dire<3ed 
to  be  paid  to  the  father,  and  although  it  was  fo  direded  ahil 
the  money  paid,  and  although  the  fon  acquiefced  a  great  length 
of  time,  it  ihould  be  ftill  competent  to  him  or  his  repreienta* 
tives  to  demand  it ;  becaufe  a  contrary  determination  would 
encourage  fuch  payments,  and  becaufe  the  fon  niuft  acquiefce, 
or.  purfue  his  father  :  or  which  is  the  fame  thing,  by  bringing 
bis  fuit  againft  the  executor,  occafion  his  purfuins  the  fatneri 
and  that  I  take  to  be  the  ground  on  wliich  Sir  jobn  Tnvor 
and  Lord  Cowper'vftvX:  and  if  the  legatee  did  not  fbind  in 
that  relation  to  the  perfon  to  whom  the  legacy  was  paid,  the  bill 
would  be  difmiffed.  The  only  other  cafe  is  Philips  v«  Paget 
{xji  it  went  off  upon  a  compromife,  fo  that  we  have  no  ac« 
count  of  it  but  from  Mr.  Atkyn*^  book.  There  the  executor 
was  miffed  by  the  teftator's  diredions,  to  pay  the  legacies 
within  a  given  time,  which  circumltance  ought  to  have  weight 
in  the  judgment.  Then  let  us  coniider  the  circumftanoes  of 
the  prefent  cafe,  for  I  do  not  mean  to  interfere  with  the  doc- 
trine  of  Dagley  v.  Tolferry^  that  a  payment  to  the  father  is 
bad.  The  prefent  is  a  uronger  cafe  for  the  executors,  than  that 
of  Philips  V.  Paget.  .  Here,  after  feveral  other  legacies,  all 
^  with  the  words,  I  give  to,  &c.  is  the  following,  ^  to  Thomas 
Cowper^  to  be  divided  between  himfelf  and  his  family.'  It  is 
contended,  that  notwitbftanding  the  cafe  of  Dagley  v.  Tolferry^ 
here  Thomas  Cowper*s  was  to  be  the  hand  to  receive.  I  ihould 
do  the  hariheft  thing  imaginable  to  make  the  executor  pay  it 
over  agarn.  It  is  true  the  teftator  has  not  inferted  the  words, 
<^  by  him  to  be  divided."  If  he  had,  there  could  not  have 
been  a  doubt :  but  if  he  meant  the  executors  to  divide,  why 
did  he  mention  Thomas  Cowper?  what  did  he  mean  by  the 
word  ^  himfelf?'  That  can  only  be  applicable,  if  Thomas 
Cowper  is  to  divide.  Then  it  is  not  to  him  and  his  ehildrenf 
but  to  his  family^  which  is  much  more  extend ve.  It  is  to 
be  paid  tQ  him,  and  he  as  a  truilee  is  to  divide  it.  If  any  of 
the  children  had  called  upon  him  to  have  it  fecured,  it  muft 
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have  beet4  fo.  Therefore,  if  in  Philips  v.  Pagit^  the  executor 
was  difcharged,  a  multo  magis  he  muft  be  fo  here-  Then  it 
was  paid  by  fUn/ianUym  a  manner  that  was  wrong,  for  I  muft 
Slllow  it  to  be  wrong,  if  it  was  not  meant  to  be  paid  to  Thomas 
Cowp^r.  Cowper  died  in  1775.  From  that  time,  the  plaintiffs 
might  have  called  i^n  the  executor,  without  his  being  able 
to  purfue  the  father.  In  1777  the  youngeft  cameof  iige:  why 
did  not  they  thea  file  their  bill  againft  JVinflanUyy  who  did  not 
die  till  after  this  bill  was  filed?  For  iix  years  they  took  no 
ft«p.  If  they  had  brought  their  bill,  they  might  have  re* 
covered  againft  fVinftanUy^r  but  under  the  circumftances  of 
tbe  cafe,  1  believe  it  was  well  paid,  and  that  It  was  intended 
that  he  ihould  receive  it.  If  one  was  to  give  a  legacy  to  the 
fenior  Six  CFerks,  to  be  divided  among  himfelf  and  the  other 
Six  Clerks,  I  think  it  ihould  be^paid  to  the  fenior,  and  the 
executor  not  to  be  put  to  enquire  who  the  other  Six  Clerks  ^ 
were.  And  that  if  it  had  been  the  cafe  of  a  bequeft  of  goods 
fo  A^  td  be  divided  between  himfelf  and  family,  A.  with  the 
aflent  of  the  executor,  might  bring  trover  for  the  goods." 
Bill  difmifled.  Upon  an  appeal  to  Lord  ThurloWy  C.  from 
this  decree,  it  was  affirmed  (y). 

(»)  B.  bequeathed  2000I.  reduced  annuities  to  C;  C  to 
have  the  intereft  for  life,  with  remainder  to  Cs.  daughter,, 
the  teftatrix^s  niece  M.  Rj^hinforiyfor  her  and  her  children's  ufe^ 
which  fhe  either  then  had,  or  might  have  afterwards.  After 
the  date  of  the  will  Mrs.  Robinfon  had  three  children.  C  died 
in  1801,  at  which  time  one  child  was  only  living,  the  others 
having  died  foon  after  their  birth..  .The  bill  was  filed  by  Mr. 
and  Mrs.  Robinforiy  for  payment  of  the  dividends  accrued  and 
to  accrue,  and  for  a  transfer  of  the  annuities  as  fhould  appear 
to  the  court  tp  be  according  to  the  will.  The  Mafier  of 
ihe  R-ollsy  **  I  think  this  is  like  Cooper  v.  Thornton,  The 
b^ueft  is  to  Mrs,  Robinfon  in  the  firft  place,  and  if  it  ftopped 
there  it  would  be  abfolute  to  her.  But  the  will  goes  on  to 
declare  an  ufe,  which  is  for  her  own  benefit,  and  that  of  the 
children.  I  think  the  plaintiffs  muft  have  a  decree  for  a  trans- 
fer arid  payment  of  the  dividends  accrued.** 

Legacies  bequeathed,  to  married  \vomen,  ought  in  general 
to  be  paid  to  their  hufbands  ;  but  in  cafes  where  the  hiifband 
has  made  no  provifion  fot  his  wife,  the  executors  may  with- 
kold  paynient  of  tf/e  legacy  until  he  confent  to  make  a  fuitable 
provifion,  as  the  Court  of  Chancery  upon'  a  bill  filed  by  the 
hufl^and  for  the  legacy, '  would  refafe  to  make  fuch  an  order, 
unlefs  tJie  hufband  confented  to  a  reafonable  fettlement  on  t4ie 
wife»     Thus  in  the  following  inftance  among  many  others ; — 

OJ  3  Bro.  CC.  i86.  /zj  Robinfon  v,  TickcH,  S  Vef.  Jun,  CC.  14a. 
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{a)  A.  married  a  young  gentlewoman  who  had  a  legacy  df 
400I.  left  her,  payable  at  her  marriage.  A.  deniaitded  the 
legacy,  but  the  executor  refufed  to  pay  it,  unleft  fome  fettlcf- 
ment  or  provifion  were  made  for  the  lady,  but  on  thofe  teto^ 
he  offered  to  pay  the  legacy.  A,  refufed  to  make  any  fettle- 
flient,  and  with  his  wife  brought  a  bill  for  recovery  of  thfe 
legacy.  The  caufe  being  heard  at  the  Rolls^  it  was  deci^ced 
that  the  plaintiff  (hould  make  his  propaf»ls  to  the  mafter,  and 
alfo  pay  the  <:ofls  df  the  fuit,  as  it  appeared  that  theexectitor 
as  well  before  the  bill  filed,  as  alfo  by  his  anfwer,  offered  to 
pay  the  legacy,  upon  A,  confenting  to  make^  the  fettlement  on 
his  wife.  Upon  an  appeal  from  this  decree  to  Lord  Kirig^  C. 
his  lordlhip  thus  expreffed  himfelf,  "  I  found  it  to  be  the  prac-« 
tiee  at  my  coming  into  this  court,  to  inforce  thehufbind  before 
he  recovers  by  the  aid  of  equity  his  wife's  portion,  to  make 
a  fettlement  \  and  as  fuch  practice  h^s  fo  long  obtained,  I  (hafl 
not  at  th?s  time  take  upon  me  to  alter  it,  though  it  feems  to 
break  in  upon  the  legal  title,  which  the  huil^nd  has  to  his 
wife's  perfonal  fiftate;  and  this  method,  however,  intended 
originally  as  a  cautionary  provifion  in  ftivckir  of  the  wife,  ha* 
fometimes  proved  inconvenient,  but  yet  cuftom  and  long  ufage 
have  fufficiently  eftablilhed  it ;  neverthelefs  I  will  rcverfe  that 
part!  of  the  decree  Which  orders  the  plaintiff  A,  to  pay  cofts 
to  the  defendant,  for  I  will  not  condemn  a  oi^n  to  pay  cofts 
for  iniiftrngupona  right  which  the  lav^  givts  him  ;  fo  let  there 
be  no  cofts  on  either  fide,  but  as  th^  plaintiff  A,  now  offers  to 
make  a  fettlemen^  upon  his  wife,  that  fettlement  mufl  be  niade 
at  his  own  charge/' 

It  feems,  that  though  the  wife  elope  from  her  hufbantf,  and  ^ 
cc^abit  with  another  man,  if  Are  be  unprovided  for,  the  court  5 
will  not  allow  her  hufbahd  to  take  her  property,  without  n^ak- 
iag  a  provifion  for  her,     Thus,^- 

(^  A,  under  the  will  of  her  father,  was  intitled  to  the  irt- 
terere  of  5000!.  3-p^r  cent,  annuities,  for  her  fupporf  ancf 
maintenance  until  21,  at  which  peribd  flie  was  to  hav^  the^ 
capital  transferred  to  her.  While  an  infent,  on  the  occafioh' 
of  her  marriage  with  the  plairttiff,  her  fortune  was  the  fub- 
je<9;  of  fettlement,  but  no  provifion  was  made  for  the  payment 
of  the  dividends  to  the  plaintiff,  during  the  coverture,  but 
only  in  c:^fe  he  furvived  his  wife  5  to  correft  this  part  of  the 
fettlement  under  the  head  of  omiffion,  and  to  have  the  divi- 
dend$  declared  to  belong  to  the  plaintiff  during  the  n^arriage, 
was  the  principal  view  of  the  bill.  It  appeared  that  the  wife 
had  eloped  from  heir  hufband,  and  lived  in  adukery ;  but  fiie 

fif)  3rown  *t;.^Elton,  3  P,  Will.  «Qa.    {bj  Ball  v.  Montgomery, 
4  Bro.  CC.  339. 
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fworci  and  was  fupported  by  her  mother,  that  b^  the  agreement 
prior  to  the  fettlement^  the  whole  of  the  dividends  were  to 
be  paid  to  her  for  her  feparate  ufe.  Lord  Tburlow,  C«  was 
of  opinion  that  there  was  no  ground  to  corrcd:  the  fettlement, 
which  was  intelligible,  as  without  exprefs  provifion,  the  divi- 
dend^  during  the  coverture  mrere  payable  to  the  hufband,  and 
faid,  ^<  I  can  make  no  diftindion  between  this  cafe  and  that 
of  a  fum  of  money  fo  given,  that  the  huiband  could  not  obtain 
it  but  by  coming  to  this  court,  which  is  the  cafe  wherever 
a  woman  is  intitled  without  an  appropriation.  The  delin- 
quency of  the  woman  is,  in  this  cafe,  a  reafon ior  not  giving  it 
to  her,  and  I  cannot  give  the  whole  to  htm  on  account  of  her 
intereft.  I  mufb  /ecu  re  a  part  for  her,  or  reduce  her  to  beg« 
gary.  This  will  lead  to  an  agreement  to  make  a  provifioa 
lor  her."  The  cofts  muft  be  deduced  out  of  the  accumulated 
dividends. 

If  the  wife  confent  in  court,  or  if  abroad,  before  proper 
commiffionei.s,  for  the  hufband  to  receive  her  legacy,  the  ccurt 
will  decree  it  accordingly  without  requiring  any  fettlement,' 
as  appears  from  the  following  cafes  among  many  others  ;-— 

(cy  The  fum  of  1300!.  was  charged  in  truft  as  a  proviiion 
for  a  daughter ;  ibe  married  without  the  confqnt  of  her  rela* 
tions,  and  it  was  infifted  by  the  truftee»  that  the  huiband  who 
appealed  to  be  infolvent,  jQiould  fi^d  fome  method  of  fecuring 
the  wife's  money  as  a  provifion  for  her,  but  as  he  had  neither 
real  nor  perfonal  eftate,  he  was  incapable  of  doing  it :  it  lyas 
therefore  propofed,  that  it  fhould  be  referred  to  a  mafter,  \o 
confider  of  a  fcheme  for  fecuring  fome  proviHon  for  the  wife, 
as  had  been  done  in  cafes  of  this  nature.  The  wife,  however, 
appearing  in  court,  and  being  examined,  deitred  that  the  whole 
1300I.  ihpuld  be  paid  to  her  hu{band,  without  expe£lin&;  any 
proviiion  for  herfelf,  iipon  which  the  Mafierofthe  Rous  re* 
fufed  to  refer  it  to  a  mafter,  which  he  faid  was  never  done 
unlefs  circumftances  of  fraud  appeared,  or  compulfion  on  the 
part  of  the  huiband,  and  faid  that  a  wife  might  as  well  difpofe 
of  perfonal  eftate,  over  which  (he  had  an  abfolute  controul^ 
as  of  real  eftate  by  joining  in  a  fine  with  her  huft)and. 

{d)  A  petition  was  preferred,  by  Pearfon  and  wife,  that 
860L  left  under  a  will  to  perfons  in  truft  for  the  wife  and  her 
heirs,  to  be  laid  out  in  the  purchafe  of  lands,  might  be  paid 
to  the  hufl>and 'inftead  of  being  invefted  in  land,  and  Lord 
Hardwichy  C.  doubted  whether  be  could  direct  the  money  ^o 

-      \ 

» 

fc)  Willats  'v.  Cay,  %  Atk.  67.  Seeaifo  Miiner  «v.  Colmer,  a  P, 
Will.  638.  Parfons  tf,  Dunne,  2  Vef.  60.  Ellis  <v.  Atkinfon,  3  Bro. 
CC.  sH'  Campbell  v.  French,  3  Vef,  Jun.  CC,  321,  SP.  fdj  Pcar« 
jfon  or.  Srereton,  3  Atk.  7i» 
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be  paid  to  the  huiband,  notv^ithftanding  the  wife's  confent^ 
becaufe  the  heir  would  have  a  chance,  if  the  wife  died  before 
the  money  was^  invefted  in  land  ;  but  upon  the  authority  of  a 
cafe  at  the  Rallsy  his  Lordfliip  direded  (the  wife  consenting 
in  court)  that  the  money  ihould  be  paid  to  the  huiband.  ^ 

{e)  B,  bequeathed  a  fum  of  money  to  be  divided  among  the 
children  of  Elizabeth  du  Bqhs.  Charlotte^  one  of  the  daughters 
being  married  to  Hardy^  and  living  abroad  2i'Breda%  an  appli- 
cation  had  been  made  that  88 il.  6s.  8d.  her  (bare,  together 
with  132I.  5s.  id.  intereft  {hould  be  paid  to  her  hufband ;  and 
it  was  ordered  that  (he  ihould  appear  before  feme  of  the  plains 
tiffs,  and  a  magiftrate  of  Bredoy  jto  be  privately  examined  in 
the  Fnncb  or  German  languages,  as  to  her  cbnfent,  and  the 
examination  attefted  by  nouries  public,  and  tranflated  upon 
oath.  This  being  now  done,  and  a  petition  prefented  by  her 
and  her  hufband,  that  after  dedu£lion  of  cofts  to  be  paid  to  the 
folicitor,  the  remainder  of  the  fum  fhould  be  paid  to  the  hu/I- 
band ;  Lord  ThurloWy  C.  faid,  that  for  the  ftiture  he  (hould 
ipcped  an  affidavit^  upon  fuch  applications,  that  there  was 
no  fettlement  on  the  marriage ;  and  it  being  fuggefted  in  the 
prefent  cafe,  that  the  fettlement  was  before  marriage,  affecting 
only  the  huib^nd^s  fortune,  and  not  this  money  -which  had 
come  to  the  wife,  and  that  they  had  an  affidavit  to  that  effect,. 
the  payment  was  ordered. 

(/)  This  was  a  petition  by  .the  hufband  to  have  part  of  his 
wiie^s  fortune,  which  was  in  court,  paid  to  him,  it  appeared 
that  the  hu(band  was  a  glover  by  trade,  and  had  fix  children 
by  his  wife;  the  wife  was  in  court  and  confented:  and  al- 
though this  application  was  ftrongly  oppofed  by  the  truftees 
ifi  the  marriage  fettlement,  yet  the.  wife  pei-fifting,  after  a 
-  long  examination,  in  her  confent,  Lord  Thurlnv^  sifter  taking 
till  the  next  morning  to  confider  of  it,  made  the  order. 

Thofe  cafes,  however,  muft  be  excepted,  where  it  appears  , 
Aom  the  manner  in  which  the  legacy  or  money  is  givefn,  that 
k  was  not  intended  that  the  wife  fhould  have^  the  power  to  JQ 
make  an  imm^diate^  abfolute,  and  -irrevocable  difpofition  of  it. 
Thus,  if  a  legacy  were  given  to  a  married  woman  for  her 
feparate  ufe  for  life,  with  a  general  power  of  appointment  by 
willy  and  in  default  of  appointment  to  her  executors,  it  feems, 
that  according  to. the  prefent  law  of  the  court,  they  would 
not  order  payment  of  the  principal  to  the  huiband,  although 
the  wife  confented,  becaufe  the  teftator's  intention  would  be 
clear,  that  flie  ibould  not  enjoy  an  abfolute  irrevocable  power 

fe)  Minet  a^.  Hyde,  a  Bro.  CC;  663.     ffj  Dimmoch  v.  Atkjivfcm, 
3Br0.eC,  195.  ' 
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Qf  4i(l^oflti'on»  but  a  pqwer  of  ^irpf>ruiQn  by  st  revacc^U  a^ 
p^ly  vi%,  by  will. 

(i^).By  fet*kment  macte  upon  the  marrUg^  of  t^o  plaintiffs, 
to  which  they  were  parties^,  reciting  that  the  d^fendaint  Tf^r^y 
had^inveiied  10OOI.  in  the  names  of  himfelf  and  M<tirgan  in  tM 
purchafe  of  1234I.  as.  id.  3-per  cent  confols,  it  wa^  witneffed 
$hat  irj  order  to  declare  the  trufts  thereof,  lVr<iy  and  MorgOin, 
with  the  cxprefs  privity,  confent,  and  dire^on*  CMf  appoint* 
inent  of  the  plaintiff  So^i^ttj  covenanted  to  fta»id  pofffeffed  of 
(be  ftock  and  intereft  upon  t/uft,  that  they  flxQuld  froqi  i%m/9 
IP  time  during  the  life  of  the  plaintiff  G^^^m^^  Socketty  f2y 
pveF  the  dividends  into,  the  proper  hands  of  the  plaintiff,  C!?-» 
therinc^  and  for  her  fole,  abfolute,'pecuKar  and  feparate  uf<i 
i?ind  benefit,  or  to  fu.ch  perfoa  or  ^perfohs  as  &e  by  any  noto 
Qr  nptes,  inftrwm^nt  or  inftruments,  writing  or  writings,  to 
tie  by  h^r  figncd,  notwithftanding  her  prefini  coverture  ;  ihould 
dire6|  or  appoint;  and  it  was  agreed  and  declared  that  tb<i 
fdaiiitiff  H<nry  Soeiett  fbould  not  intermeddle  there  wit  b,  nof 
Should  tht;  fame  be  fUb]e<Sl  or  liable  to  his  coixtroul,  debts, 
or  engagements;,  and  that  the  receipt  and  rece.ip.ts  of  Cath^rim 
figned  by  her  proper  hand,  or  of  fuch  perfon  or  pcjribns  as  fliQ 
ftc>uld  in  manner  aforcfaid  appoint  to  receive  the  lame,  ihould 
from  time  to  tSine^  notwithftanding  her  coverture,  be  2k  good 
a  id  fufEcient  difcharge  for  the  faid  dividends>  &c,  ;  and  afte« 
$hc  de^ealie  of  Catherine^  upon  truft,  that  th«  truftees,,  &c, 
ift^puld  transfer  the  1234I.  as.  id',  unto  fuch  perfon  or  perfohs, 
J|t  fuch.  time  and  times,  in  fuch  parts,  ihares,  and  proportion;;, 
an,d/  infi^cb  fort,  manAcr  and  form,  and  fubng^  to,  with;  aacj 
vncbj  focb  powers,  pro vi foes,  conditions^  refeii^ions  and  liiaai^ 
tiatioBS  a^  C^/feriw^  by  herfelf  alone, .  whether  fole  or  covert^ 
and  notwithftanding  heir  prefent  coverture,  fliould  at  any  time 
€r  times  dutiiyg  the  term  of  her  natural  life  by- her  kit  wiH 
a»n4  teflanaeat  in  writiug,  or  any  writing  purporting. to  be  her 
hfi  will  and  teftament,  to  be  by  her  ugned  ^nd  publifhed  io, 
the  prefence  of,  and  attefted  byitwo  or  more  credible  witn^fles, 
QiQiiid  givey  bequeathy'^dire^l  or  appoint  i  and  for  want  of,  aijdi 
in.  cafe  \io  fuch  gift,  &c.  (hould  be  mad«  thereof,  or  not  ex- 
finding  to.  the  whole  of  Catherine's  eftat«  or  intereft  therein,. ' 
then  as  to.  fa  much  thereof  as  ihould  not  befo  giv^n,  &c.  in, 
t^uftj  to  transfer  the  fao^e  to  th.e  executors  or  adminijirittors  qi 
Qat^rine^  for  their  ozvn.  ufe  and  benefit.  Since  the  e^i^ecutipa 
of  th(C  fettlement,  the  intereft  wa3  reguJarly  paid  to  the  plain-? 
tiff  Cafherine^  accof ding  to.  tb^  t^rm^,  tb^^^reof  j.  and  the  plain^tiife. 
having  occafion  for  a  fum  of  money,  and  Catherine  being 
d^iif 01^  of  having  the  Bank  Annuities  fold,  and  the  money 

(g)  Bockett  1;.  Wcay,»4  Bro.  CC,  4I3. 
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paid  to  the  plaintiffs,  applied  to^  the  truftees  to^fell  the  &tne, 
being  ready  to  ^quit  and  difcharge  them  firom  ail  future  claims, 
ibut  the  defendant  refufed  without  an  indemoity,  on  wfaidi 
account  the  bill  was  filed,  infifting  that  the  plaintiff  Catherine 
being  intitled  to  the  dividends  for  life,  to  her  fole  and  feparate 
ufe,  and  to  difpofe  of  the  capital  in  fuch  manner  as  (he  ihould 
think  fit,  the  truftees  could  not  be  prejudiced  by  transferring 
the  fame;  and  praying  that  the  defendants,  the  truftees,. might 
be  decreed  to  fell  the  funds,  and  to  p?iy  the  money  to  Henry 
^o(ketU  the  plaintiff  Catherine  being  willing  to  appear  in  court 
and  confent  to  the  (ame.  And  by  the  Mafier  9f  the  Halls^ 
*'  The  eiFecSl  of  the  deed  is  this,  in  confequence  of  an  agree- 
ment before  marriage,,  the  money  Is  put  into  the  hands  of 
truftees,,  to  pay  the  dividends  to  the  wife,  or  as  ihe  (hall  ap* 
point)  for  life,  and  after  her  deceafe  according  to  her  appoint- 
TO^^j^  by  wili^  and  the  queftion  is,  whether  under  fuch  a  truft 
it  is  consrpetent  to  the  wife  to  waive  the  benefit  of  the  deed, 
and  to  give  the  whole  capital^  away  at  once,  during  her  life. 
At  the  opening,  it  ftruck  mcthat  it  was  impoffible  to  be  done;  a' 
cafe  in  point  was  then  cited.  But  notwithftanding  that  cafe  and 
the  refped  I  have  for  the  noble  Lord  who  decided  lU  1  cannot 
conform  to  it.  The  cafe  is  Newman  v.  Cartoneyy  which  came 
^n  24th  Aprils  I77i,andis  in  the  Regiftcr/s  book  for  1770, 
B,  275.  It;  came  on.  by  confent,  and  therefore  is  likely  to 
have. been  acquiefced  in,  but  it  is  my  duty  to  exercife  my  own 
judgmeiit  on  the  fubj?«ft.  '  The  other  cafes  that  were  cited 
M(ere  Hulme  v.  Tenant^  (i  Bro.  CC.  i6.)  Pybus  v.  Smithy 
(3  Bro.  CC,  340)  and  Ellis  v.  Atkinfon  (ibid^  56s),  In  the 
cafe  of  Hulme  v.  Tenant  it  appears  that  Lord  Bathiirji  was  of 
a  different  opinion  from  Lord  Tburlow*  From  that  cafe- 1  ex- 
tract this  principle,  that  a  married  woman  in  this  court  may  be 
confiidered,  as  to  all  her  property y/as  a  feme  fole,  I  fay  as  to  her 
property,  becaufe  no  contraft  can  be  entered  into  by  her  to 
affe(9:  her  per/on^  the  remedy  muft  be  againft  her  property ^  with 
refpe£t  to  her  perfon  fbe  is  protected.  Lord  Thurlow  'fays 
there,  that  the  court  cannot  exercife  any  poweras  to /her  per- 
fon,  but  if  Ibe  affe6Ls  to  enter  into  any  contract,  which^  would 
make  her  perfon  liable,  if  fbe  were  a  feme-fole,  it  ftiall  operate 
tipon  her  property  in  the  hands  of  her  truliees :  Lord  Bathurjl 
in  that  cafevuifa^ified  the  bill,  but  Lord  Hhtirlcw  thought  the 
plaintifi^  rnight  make  the  contraft  available  againlt  the  property 
of  the  wife,  and  I  am  very  much  inclined  to  hold,  that  where 
^  powec  is  J  given  to  a  married  woman,  to  a<S  on  her  property, 
&e  is  fo  far  to  be  confidered  as  ^.feme-jole,  Norton  v.  Turvill^ 
2  P.  Will.  144,  bears  much  more  analogy  to  the  prefent  cafe 
than  Hulme  v.  Tenant.  Ellis  v.  Atkinfin  was  prior,  in  time 
m  Pybus  V,  Smith,     In  Ellis  v.  Atkinfon   Lord.  Thurlow  had 
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^fftaX  difficulty  in  getting  over  the  maris  frem^  time  to  time. 
in  Pyhus  v*  &miUh\orA  Thurlow  exprefely  laid  it  down  that 
if:  it  was  the  intention  of  a  parent  to  give  a  provifion  to  a 
child  in  iiich  a  way^  that  (he  could  not  alienate  it^  he  might 
do  fo,  but  he  thought  the  intention  muft  be  in  exprefs  terms. 
If  of  a  parent,  it  muft  be  fo  of  any  other  perfon  giving  pro* 
perty.  But  if  the  pacenfc  or  other  pecfinrfaBS  giveit  a  power 
imbaur  reftfaimng  it,  the  court  will  z3t  upon  the  property. 
Xhen  what  is  the  meaning  "of  the  power  under  this  deed  ? 
The  meaning  is  this,  that  the  wife  Ihould  have  the  whole  rn- 
tereft  for  life,  with  a  power  to  difpofe  of  the  whole,  fo  as  ihe 
did  that  by  a  revocable  a6t  \  but  ihe  muft  refel've  a  power  to 
M&  upon  the  property  in  future,  if  (bef  thought  fit  fo  to  do.  A 
married  wcknan  is  in  a  different  ftate  from  an  infant^  an  infant 
bas  nodifpoftng  mind:  with  refpe6t  to  a  married  woman,  the 
law  fays,  ihe  has  a  difpofing  mind  but  not  a  difpofing  power. 
This  court  gives  her  a  difpoftng  power,  if  the  power  in  the 
fettlement  limits  it  fo.  In  this  cafe  fee  is  to  do  it  **  by  any 
note  or  notes,  inftrument  or  inftruments,  writing  or  writings,** 
this  omif&on  of  the  words  ^  deed  or  deeds,'  which  are  ufually 
inferted  in  fuch  powers  is  a  ftrong  guard,  and  (hews  ihe  was 
only  to  do  it  by  a  revocable  a£k,  and  has  no  right  to  give  but 
under  the  power.  It  is  admitted,  that  if  the  gift  in  default 
of  appointment,  was  to  perfons  exprefsly  named,  ihe  could 
not  difpofe  of  the  whole  at  once,  but  it  is  argued  to  be  different 
when  it  is  given  to  her  executors  or  adminiftrators.  In  Norton 
T.  Turvill  the  difpofing  power  was  not  confined  to  being 
executed  by  a  will.  The  queftion  there  was,  as  to  the  execu* 
tion  by  bond.  The  Mafler  of  the  Rdls  was  of  opinion,  that 
though  as  a  bond  it  was  void,  i't  was  a  good  difpoiition  againft 
perfons  claiming  under  her  will,  and  that  where  a  perfon 
having  a  difpofing  power,  gives  a  bond,  it  is  binding  on  her 
pe'rfonal  property.  It  is  argued  that  fuppofing  her  a  feme-fole, 
Ihe  could  do  the  a£): ;  there  the  Angle  woman  can  a6i,  becaufe 
file  can  bind  herfelf  perfonally,  but  is  there  any  contrad  that 
thjis  married  woman  could  enter  into,  that  would  .bind  her 
after  the  termination  of  the  coverture  ?  If  ihe 'gave  a  bond 
could  ihe  be  fuea  upon  it  after  the  coverture^  Certainly  hot. 
A  man,  or  a  fmgle  woman,  as  they  can  bind  themfelve^  per^ 
fonali}*,  m:?y  bind  their  executors  and  adminiftrators,  but  it 
is  not  fo  or  a  married  woman.  As  to  the  intereft,'  ihe  was 
to  have  it  for  life,  but  as  to  the  principal  Ihe  could  only  dif- 
pofe of  it  frofn  time  to  time  by  a  revocable  aS.  I  ihould  go 
too  far  in  this  cafe,  if  I  held  it  to  be  difpofable  any  way  but 
by  will.  I  fubfcribe  to  Norton  v.  Turviilj  but  this  is  a  dif- 
ferent cafe,  therefore  notwithftanding  the  cafes  of  Newman  v. 
Cartoney^  Ellis  v.  Atkinforiy  and    Pyhus  v.  Smithy  I  think  ihe 
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could  not  clir|X>ie  of  it  by  deed.  There  is  fomething  remark- 
able  in  this  cafe,  that  the  reftraint  is  only  during  her  prefent 
coverture.  If  (he  furvived  her  prefent  hufband,  the  reftridion 
was  thought  unneceflary,  therefore  during  the  life  of  he.  ^tt^ 
fent  hufband,  (he  can  only  difpofe  oi  it  by  wilii"  Bill  di£» 
mifled. 

When  the  feme-legatee  is  the  fub)e£l  of  z  foreign  ftate^  by 
the  law  of  which  the  hu(band  wocrld  be  intitled  to  receive  tiie 
whole  of  his  wife's  property,  without  making  any  provifion 
for  her,  the  Court  of  Chancery  wiHdifpeiife  with  the  wife's 
confent  in  fuch  cafes,  and  decree  the  legacy  to  her  hufband. 
Lord  Loughboriugh  in  Campbell  v.  French  {h)y  alluding  to  the 
wife's  confent,  thus  exprefled  himfelf  $  ^*  No  doubt  I  could 
^nd  a  commiffion  abroad :  but  it  depends  a  little  upon  the 
Jaw  of  the  country  where  the  party  refides,  whether  it  might 
not  be  paid  to  the  huiband ;  I  think  there  was  before  Lord 
TburloWf  a  cafe  of  a  legacy  to  a  married  woman  in  the 
Pruffian  dominions,  and  being  a  PruJJian  fubjetSt ;  and  it  being 
ftated,  that  by  the  law  of  Prtiffia^  when  the  money  got  there, 
it  would  belong  to  the  hufband,  the  money  was  paid  to  him." 
.  The  Equity  of  the  wife  to  oblige  her  huiband  to  make  a 
fuitable  provifion  for  herfelf  and  children,  in  coniideration  of 
her  fortune,  in  cafes  where  he  cannot  obtain  the  whole,  or  part 
of  it  without  the  affiftance  of  a  court  of  equity,  is  obligatory 
upon  all  perfons  claiming  generally  from  or  under  him,  as 
executors^  affignees  of  bankrupts,  or  general  af&gnees  by  deed, 
in  truft-to  pay  debts,  (b  that  if  the  huiband  become  a  bankrupt, 
or  affign  his  property  to  truftees  for  the  benefit  Of  his  creditors, 
including  in  it  th«  intereft  of  the  wife,  and  the  affignees  or 
truftees  apply  to  the  court,  for  the  wife's  eftate,  they  will  be 
obliged  to  make  provifion  for  her  and  family,  before  they  be 
permitted  to  receive  it,  becaufe  the  ailignees  and  truflees  are 
tol>e  confidered  as  (landing  in  the  huiband's  place,  and  fubje^ 
to  all  fuch  equitable  demands  as  he  was  liable. — Accordingly, 

(1)  Sarah  and  Elizabeth  TFalker^  the  only  children  of  IV, 
and  M.  Walker^  were  intitled  under  a  trufl  in  the  marriage- 
fettlement  of  their  father,  to  pay  out  of  the  rents  and  profits 
of  certain  premifes  40I.  a  year,  or  to  c6nvey  two  third  parts  of 
the  premifes  to  the  children  of  the  marriage  as  tenants  in  conv- 
mon.  W,  Walker  by  his  will  gave  loool.  in  truft  for  the 
fnarriage  portion  of  Sarah^  if  fhe  married  with  the  approbation 
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fbj  3  Vef,  Jim.  CC.  sa-j.  YiJ  Burdon  a;.  Dean,  i  VtL  Jun.  CC* 
^7.  See  alfo  Worral  i;.  Marlar,  and  Buftinan  i;.  Pells,  i  P.  Will, 
459.  ES.  by  Gox,'in  nwes.  Ofwell  i;.  ProWrt,  2  Vef.  Jun,  CC.  680. 
Brown  If,  Clark,  «ind  Freeman  *v,  Parfley,  3  Vef.  Jun.  CC.  j66— 42U 
^P.  alfpjewfon 41;.  Mouiroo,. i«/r4.  . 
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,qf  the  trufteesJ     He  alfo  gave,  after  the  death  or  marriage  of 
his  widow,  ^11  his'freehold  eftates  in  moieties,  to  theufe  of  his 
daughters  for.  lifp,  renoainder  to  truftees  to  preferve  contin- 
gent remainders,  remainder  to  their  children  equally  in  tail, 
with  crofs  remainders,  remainder  to  his  own  right  heirs  ;  and 
all  |;iis  leafehold  with  the  reiidue  of  his  perfonal  eftate,  be  gave 
to  truftees  in  tru(l  as  to  one  moiety  to  pay  the  rents  and  in- 
'  tcreft  to  Sarah  for  life,  and  after  her  death,  in  truft  for  her  chil- 
dren equally;  and  as  to  the  other  moiety  in  truft  for  Elizabeth 
and  her  children  in  the  fame  manner ;  and  in  cafe  either  of 
them  (hould  leave  no  children,  in  truft  for  the  other  and  her 
children  in  the  fame  manner,  with  remainder  to  the  furvivor 
of  his  two  daughters,  her  executors  and  adminiftrators.     In 
1771  Stirah  married   ff^,   Blajiacky  and  by  the  fettlement  pre- 
vious to  the  marriage,  to  which  the  truftees  of  the   ioool. 
were  parties,  it  was  agreed  that  in  confideration  of  the  marriage, 
and  of  500I.  part  of  that  fum  paid  to  fF,  Blaftocky  the  remain- 
ing 5001.  ihould  remain  in  the  hands  of  the  truftees,  to  be 
placed  out  upon  fecurities  with  the  approbation  of  the  hufband 
and  wife,  upon  truft  to  permit  the  intereft  to  be  received  by 
the  wife  for  her  feparate  ufe,   not  fubjedk  to  the  debt?,  power, 
controul,  or  engagements  of  her  hu&and  ^  and  after  her  death 
upon  truft  for,  and  as  the  portiotis  of  the  children  equally,  if 
more  tha»  one.     No  notice  was  taken  of  the  other  property 
of  &arah.     The  teftator's  widow  died  in  1772;.  from  which 
time   W.  Blajlock^  and  R,  Eaton^  the  bufband  of  Elizabeth, 
received   the  rents,  dividends,  and  intereft  of  all  the  eftates 
and  property  under  the  will  and  fettlement  x)f  W.  Walker^ 
amounting  to  500I.  a  year.     In  1794,   W.  Blafiock  was  de* 
clared  a  bankrupt,,  and  his  aftrgnees  filed  the  bill,  praying  to 
be  declared  inti tied  dud ng  tht&  joint  lives  of  the  bankrupt  and 
bis  wife,  to  the  income'  of  a  moiety  of  the  teftator's  freehold, 
leafehold  and  perfonal  eftate,.  and  to  fuch  eflate  and  intereft  as 
the  bankrupt  was  intitled  to  in    right* of  his    wife,  as   ten- 
ant by  the  curtfey,  or  otherwife  under  her  father's  fettlen^ient, 
and  the  income  thereof,  and  an  account  of  the  arrears.     The 
bankrupt  and  his  wife  ftated  by  their  anfwer,.  that  they  had 
nine  children,  four  of  whom  were  living,  and  claimed  fom6 
further  provifion  for  the  wife.    And  by  the  Majier  of  the  Rollsj 
**  It  is.  impoflible  to  give  the  wife  the  whole,  for  that  would 
be  to  admit,  that  a  married  woman  is  intitled  to  the  whole  of 
her  property  to  her  feparaie  ufe.     Courts  of  equity  have  gone 
thus  far;  as  to  all  the  perfonal  property  of  the  wife,  which 
'the  huftJand  is  not  autBorifed  by  law  to  reduce  into  pofleffion, 
but  muft  come   here  for,  he  muft  either  (hew  hi mfclfa'^ur- 
chafer  or  make  fome  provifion  for  her  out  of  it, ,  0(itherwife  the 
court  will  not  give  it  to  liim:  .1  do  not  know  ahat  they   will 
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give  it  to  the  wife«  I  doubt  whether  that  hits  been  extended  to 
a  truft  of  real  eftatc  to  which  the  wife  is  intitled  for  life.  The 
next  queftion  is,  whether  the  wife  having,  when  fui  juris^  alnd 
before  marriage,  made  a  ftipulation  to  fecure  what  (he  thought 
fit  for  a  certain  portion,  has  evfer'been  permitted  to  come  here 
and  require  more.  I  admit  a  new  equity  arifes  upon  property 
newly  acquired.*'  His  Honour  having  declined  pronounc- 
ing his  final  opinion  at  that  time,  afterwards  proceeded  to* 
this  efFeft,  "I  am  of  opinion  the  fettlement  has  not  barred 
the  wife.  The  next  queftion  is,  whether  the  plaintiffs  can .  •  ■ 
get  anything,  without  the  intervention  of  this  coui;t.     All  the  ^#\ 

queftions  have  been  as  to  fpecific  affignees  for  valuable  confi- 
deration:  the  plaintifFs  are  not  in  that  cafe.  I  have  no  ob- 
jeftioh  to  what  they  can  get  at  law :  but  if  they  come  rnto 
this  court,  I  will  not  extend  its  arm  to  give  them  any  other 
part  of  her  property  without  a  confideration  for  it.  Th^re- 
fo^e  let  it  be  referred  to  the  matter,  that  they  may  lay  pro- 
pofals  before  him/* 

(i)  -B.  beqi^eatihed  to  his  w\k  Mary  Barber  ly SoL  in  truft 
to  place  at  intercft,  and  to  pay  the  fame  to  his  niece  Sarah, 
Tayhr  for  life,  and  after  her  death  he^^ave  the  principal  to  her 
children  equally,  but  if  fbe  died  without  leaving  any  child  Or 
children,  then  he  gave  the  intereft  to  the  defendant  Catherine 
Afafcn  for  life,  and  after  her  death  the  principal  to  her  chil- 
dren in  equal  (hares.  The  teftator  alfo  gave  tp  his  wife  ano- 
ther fum  of  1750I.  in  truft  to  place  at  intereft,  and  pay  the 
lame  to  Catherine  Mafon  for  life,  and  after  her  death » the  prin- 
cipal to  her  children  equally,  and  appointed  his  wife  executrix. 
The  teftator's  widow  inverted  th^  two  fums  of  1750L  in  the 
.purchafe  of.3-per  cent,  confols.  Sarah  Taylor  died  in  the 
life  of  the  teftator  without  ifllie.  The  widow  intermarried 
with  the  defendant  HilL  The  defendant  Mafon^  the  hu(band 
of  Catherine y  being  indebted  to  the  plaintiffs  and  other  per-  < 

fonSy  made  a  general  affignment  to  the  plaintiffs  of  his  ftock 
in  trade,  debts,  and  other  effefts  whatfoever,  in  truft  for  them- 
felyes  and  the  reft  of  his ,  creditors.  The  plaintiffs  filed  the 
biiragainft  Hill  and  wife,  and  IVilliah  and  Catherine  Mafon^ 
praying  payment  of  the  dividends  upon  thefe  two  fums,  until 
they  (hould  have  received  their  full  demands.  Queftion,  whe- 
ther the  affignees  were  intitled  to  the  dividends  without  mak- 
ing a  prjDvifion  for  Catherine  for  life,  (he  having  children  by  . 
frilHam^  who  after  her  death  would  be  intitled  to  the  principal.. 
And  the  Majier  of  the  Rolls ^  **  This  is  a  general  affignment 
by  fF.  Mafin  of  all  his  effeds  to  the  plaintiffs  in  truft  for  his 
creditors,  ^hd  it  comes  to  this,  whether  the  affignees  are  in- 
titled  to  the  intercft  of  the  funds  for  the  life  of  the  wife*  The 
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affignment  ia  this  cafe  being  equivalent  to  an  affigninent  in 
law  by  bankruptcy,  I  cannot  lee  why  the  court  (hould  not 
admit  the  fame  equity  of  calling  on  the  affignees  to  make  a 
provifion  for  her.  The  affignees  are  not  intitled  to  the  annuity 
without  making  fuch  provifu)n»  i  Atk,  192.  If  the  parties  can- 
not agree,  I  can  only  fay  I  cannot  affift  the^affignees  to  get  ity 

[  without  their  making  a  provifion.''  *  H»  Honour  therefore 
referred  it  to  the  mafter,  in  order  that  the  affignees  might  make 
an  offer. 

Whether  affigniisfir  a  valuabU  conjidiratton  from  the  huf« 
band,  are  liable  to  this  equity  of  the  wife,  has  been  a  queftioii 
'  of  confiderable  doubt,  and  great  men  have  entertained  contrary 
q;>inions  upon  the  fubjedl :  it  feems  however  to  be  the  better  <^i  • 
nion,  that  fuch  affignees  or  affi^nee  will  not  be  allowed  to  takethe 
wife*s  equitable  property,  without  making  a  provifion  for  her, 

'  as  a  contrary  adjudication  would  enable  the  hufband  at  all  times 
to  defeat  the  care  and  caution- of  the  court,  by  taking  up  money 
of  a  third  pexfon,  and  affigning  the  portion  of  the  wife  in  pay- 
ment. 

'  (l)  J.  having  five  children,  by  will  direded  two  freehold 
faoufes  to  be  fold,  and  his  whole  eftate  to  be  turned  intp  money, 
and  after  his  debts  and  legacies  paid,  he  gave  the  refidue  of 
the  money  to  the  plaintiff  and  others,  his  executors  in  truft  for 
the  benefit  of  his  four  fbns,  and  his  daughter  Jenny^  to  be  di- 
vided equally  between  them,  and  if  any  or  either  of  them  died 
before  21,  their  (bares  were  to  go  to  the  furvivor.  .  One  of 
the  fons  died  after  the  father  and  under  21,  fo  that  his  (hare 
went  over  to  the  furvivors.  In  1739,  Mr.  Fobe^  who  kept  a 
tavern,  marrled^  the  daughter,  but  made  no  provifion  for  her 
by  fettlement.  In  1740,  Mr.  Fobe  being  indebted  to  the  de- 
fendant Moulfon  gave  a  bond  for  the  payment  of 'it,  and  about 
three  weeks  after  made  an  affignment  to  Moulfon  of  all  the 
fliare  which  in  right  of  his  wife  he  was  intitled  to  in  her 
father's  perfonal  eftate.  He  after^v^rds  made  a  fecond  affign- 
ment of  his  wife's  {hare  to  truftees  for  the  benefit  of  all 
^is  creditors.  During  thefe  tranfadiions  the  wife  of  Fobe^ 
and  daughter  of  the  teftator  was  under  age.  The  executors 
bad  done  no  2&  to  fettle  or  make  any  divifion  of  the  teftator's. 
perfonal  eftate.  Mrs.  Fobe  had  two  children  to  maintain  as  her 
huft)and  was  a  bankrupt.  Her  fliare  under  the  will  amounted 
to  about  600I.  and  MouIjqtC%  debt  to  above  500I.  The  queftion 
was,  whether  the  wife,  who  was  totally  unprovided  fo^,  ihould 
have  a  maintenance  fecured  to  her,  out  of  her  fliare  of  her 
jEEither's  perfonal  eftate,  before  it  was  applied  in  payment  of 
Moulfon^  and  the  other  creditors  of  the  hufband  \  And  by  Lord 

(I)  Jewfono;.  Moulfon,  %  Atk.  ax  7.  See  alfo  the  Earl  of  Salifburf 
n>*  Newton,  ftated  by  the  Matter  mx  the  Rolls,  in  Franco  «•  Franco^ 
4  Vef.  Jua.  CC«5a9.  alfo  Davies  ^.  Auden,  fuft*^ 
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Hardwickiy  C.  ^^  Here  are  two  bills  brought,  the  firft  bjr  the 

executors  to  be  difcharged  of  their  truft  upon  payifig  and  ad 
figning  over  yetmy  Fobe*$  fliare  of  her  father's  perfonal  eftaCe, 
and  that  they  may  be  indemnified  in  fo  doing.  The  iecond 
bill  is  ,  brought  by  Mr.  M^ulfon  who  claims  a  right  to  Jeiu^ 
Vobe*%  (hare  in  the  ftove  eftate^  under  the  ^ffignment  from 
ber  hu(band.  As  againft  the  hu{band  the  equity  is.extremeiljr 
plain,  and  likewife  againft  the  afligneesy  who  claim  under  the 
iecond  ailignment.  Therefore  the  principal  queftioa  in  the> 
caufe  arifes  out  of  the  defence  made  by  the  wife  oi  f^ohe.  Two 
points  have  been  iniifted  on  for  her,  that  the  huiband  cannoC 
come  into  this  court,  for  the  fortune  of  the  wife,  without  making 
a  provifion  for  her  in  the  firft  place*  Secon(jllyy  that  there  is 
an  equity  attached  to  the  thing  itfelf«  and  therefore  the  a^gnec 
of  the  huiband  takes  it  fubjed  to  the  fame  equity,  and  from 
hence  arifes  the  greateft  doubt«  As  to  the  firji ; — It  is  aa 
equity  grounded  upon  natural  juftice,  and  is  that  kind  of  pa- 
rental care  which  this  court  exercifes  for  the  benefit  of  or- 
phans, and  as  the  father  would  not  have  married  his  daughter  ' 
without  infifting  upon  fome  provifion,  fo  this  court  who  (lands 
m  loco  parentis  will  not  do  it.  This  court  will  not  fuffer  the 
hufband  to  take  the  wife's  portion  (though  the  ecclefiaftical 
court  who  have  a  concurrent  jurifdi£lion  with  this,  in  regard 
to  portions  arifing  out  of  perfonal  eftate,  have  given  their 
confent  that  the  huft)and  ihould  have  it,)  until  he  has  agreed 
to  make  a  reafonable  provifion  for  the  wife,  and  in  inany  in- 
ftances  have,  granted  injunctions  to  ftay  the  proceedings  in  the 
ecclefiaftical  court.  In  TothilPs  tranfactions  in  the  High 
Court  of  Chancery,  in  the  cafe  of  Tanfield  v.  Davenport^  14 
^  Car.  I.  Lord  Keeper  Coventry  takes  notice  of  this  rule,  which 
Ihews  it  is  not  a  do£lrine  newly  taken  up,  as  has  been  fup- 
pofed.  '  But  though  this  is  fo,  yet  if  the  hufl>and  can  come 
at  the  chattels  of  the  wife  witliout  the  aid  of  this  court,  or  of 
a  court  having  a  concurrent  jurifdi<Stion,  J  do  not  know  any 
inftance  where  this  court  has  interfered  ^  as  if  the  wife's  debtor 
will  pay  her  debt  to  the  hufl>and ;  fo  likewife  where  there 
is  a  bond  debt  to  the  wife  dumfola  and  the  huft)and  recovers  it 
at  la^^,  I  do  not  know  that  this  court  has  ever  granted  an 
tnJun£lion,  for  his  fuing  at  law  was  very  proper,  and  therefore 
this  court  leaves  it  to  its  natural  courfe,  without  meddling  with 
a  legal  queftion ;  though  if  a  bill  was  brought  in  favour  of  a 
wife,  for  an  ihjun(3ion  to  ftay  execution  upon  the  judgment 
at  law,  I  do  not  know  whether  this  court  would  not  grant  it; 
but  as  that  point  is  not  now  before  me^  I  will  not  determine 
*  it.  If  one  looks  into  the  cafes  upon  this  head,  it  is  difficult  to 
reconcile  them,  though  indeed  one  thing  is  clcAr  through  them 
ail,  that  if  the  hufband  make  a  voluntary  affigiiment  of  the 
wife's  portion,  the  volunteer  muft  i^aad  in  the  place  of  the 
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huibancl ;  there  is  the  fame  equity  too  in  regard  to  executors 
and  adminiftrators,  and  the  fame  as  to  ajjignees  of  bankrupts^  for 
it  is  the  law  that  cafts  it  upon  them,  2  Vern.  401,  564,  Taylor  Vy 
K^heekfy  and  JacMn  v.  IVilUams^  1  .P.  Will.  382.  There  is  a 
particular  train  in  the  report  of  this  laft  cafe,  and  it  looks  as  if  Lord 
C'3'ivper  refted  hi$  opinion  chiefly  upon  the  commiiSoners  of  bank- 
rupts affigning  a  poflibility,  which  he  thought  they  could  not  do, 
but  he  was  certainly  wrong  in  point  of  law,  for  that  not  only 
the  latter  ffcatutes  relating  to  bankrupts,  mention  the^  word 
foffibility^  but  alfo  becaufe  the  13  Eliz.  cap,  7.  fefl,  2,  empowers 
the  commiflioners  to  affign  all  that  the  bankrupt  might  depart 
with  \  and  befides  the  21  Jac.  I.  c.  19.  ena£):s  that  the  ftatute 
relating  to  bankrupts  fliall.  be  conftrued  in  the  moft  beneficial 
manner  for  creditors.  Vide  Higden  v.  IViUiamfon  at  the 
Rolls y  Mich.  1731.  and  affirmed  by  Lord  Chancellor  King^ 
in  Mich,  1732  :  and  in  equity  it  is  very  well  known  that  a 
poflibility  may  be  both  releafed  and  affigned.  The  next  cafe^ 
is  Watjon  v.  Mafchaly  March  <9,  1732,  before  Sir  Jofeph 
yekylly  who  decreed  exaftly  upon  the  fame  reafoning  as  In 
jacobfori'  v.  Williams.  Yet,  where  the  wife's  trujl  of  a  term 
las  been  affigned  by  the  hufband  for  a  valuable  confederation, 
there  the  determination  has  been  contrary,  and  the  rule  has 
been,  that  the  affignee  fhould  not  make  a  prpvifion  for  the  wife 
before  he  could  be  intitled.  Tudor  v.  Smayne^  2  Vern.  270. 
There  was  fome  difpute  at  the  bar,  how  non  allocatur  at  the 
eni  of  this  cafe  is  to  be  applied,  whether  ta  the,  whole  cafe,  or 
to  the  words  immediately  preceding  ;  but  from  what  I  have 
mentioned  before  out  of  Tothill^  it  is  applicable  only  to  the 
bft  preceding  >vords.  The  next  cafes  are,  Walters  v,  Sanders, 
Eq.  Ca.  Ab.  58.  Bofvil  v.  Brander^  i  P.  Will.  458,  and  Bates 
V.  Dandy^  2  Atk.  207.  In  thefe  cafes  you  obierve  the  par- 
ticular contrail  of  the  hufband  for  a  valuable  confideration; 
has  got  the  better  of  the  wife's  equity  to  have  a  provifion> 
The  ground  of  Sir  Edward  Turner's  cafe,  i  Vern.  7.  was 
this,  that  as  the  hufband  at  law  copld  difppfe  of  a  term  for 
years,  fo  may  he  difpofe  of  the  tridji  of  a  term,  hecaufe  the  fame 
rule  of  property  muft  prevail  in  equity  as  at  law  :  but  fee  the 
cafe  of  Piit  v.  Hunt^  i  Vern.  18.  where  Lord  Nottingham 
exprefled  great  furprife  at  this  refolution.  Now  I  apply  the 
reafon  of  thefe  cafes  to  the  prefent.  As  to  the  laft  of  the 
affignments,'it  does  not  differ  from  the  cafe  of  affignments  of 
bankrupts,  for  it  is  the  cafe  of  a  failing  man,  arid  exaftly^undcr 
the  fame  reafoning,  as  an  affignment  of  a  bankrupt's  efFefls 
for  his'  creditors  in  ^etieral  ^  for  here  he  affigns  all  his  right, 
title,  &c.  and  therefore  is  exaftly  upon  the  fame  footing.  As 
to  the  firfl:  affignment  to  the  defendant  Mouljony  to  be  fuce 
thatJs  different  fVom  the  other,  and  like  wife  differs  in  feveral 
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circumftances  from  all  the  ^afes  ii'it^*     In  the  fit&-  place  bef§ 
is  a  mixed  fund  arifing  out  6f  ^esfl  as  well  as  perfonal  eftat^J 
for  though  the  fscther,  indeed,' by  hi«  will  dire£l6  the  eftate  td 
be  fold  and  turned  into  money,'  yet  all  the  children  together^ 
when  of  age,  might  have  faid  to  the  truftees  of  the  will,  let  ufe 
take  the  real  eftate  as  it  is,  nothwithftanding  the  teftator  h^k 
direiSied  it  to  be  fold:  befidcs  the  wife  was  an  infant* when 
jlhe  married,    and  likewife'  during  all  thefe  tranfa<£):ions,  and 
confequently  a  particular  ck)t6t  of  the  care  of  this  court.     Be« 
Ades  too,  this  is  not  an  affignment  of  a  term  for  years,  or  a 
fpecific*  thing,  but  an  affignment  at  once  of  all  her  fortune y 
and  which  the  hufband  could  not  reduce  into  pofTeffion  without 
the  affiflance  of  this  court,  neither  has  there  been  any  divifioil 
made,  or  evisn  an  account  taken  of  the  teftator's  eftate  which 
.could  bind  the  parties.  The  truftees  themfelves,  though  willing 
to  have  joined  with  the  hufband,  could  not  have  bound  the  wife 
as  fhe  was  an  infant, '  and  as  there  is  likewife  a  clasfe  of  fur- 
vivorfiiip  in  the  will,  and  therefore  .there  is  no  poffibility  of 
coming  at  the  fortune  without  the  aid  of  this  court.     For  this 
reafon  Mr.  Moulfon^  muft  be  predimed  to  have  known  all  the 
circumftances  of  this  fecurity,  and  what  the  rule  of  equity  is 
in  regard  to  provifions  to  be  made  for  a  wife  out  of  her  for- 
tune*    In  the  prefent  cafe  I  lay  very  great  weight  upon  its 
l>efng  an  affignment  of  the  whole  portion,  and  if  I  (Eould  allow 
this  pradtce  to  prevail,  it  would  trip  up  all  the  care  and  cau« 
lion  of  this  court  with  regard  to  infants ;  for  a  hufband  then 
would  have  nothing  to  do  but  to  take  up  money  of  a  third 
perfon ;  and  though  neither  he  nor  the  lender  know  exaflly 
^t  the  time  what  the  fortune  is,  yet  he  may  affign  it  oyer,  and 
fo  defeat  the  care  of  the  court  entirely.     Confider  too  the  par- 
ticular circumftances  of  this  cafe ;  the  hufband  was  in  debt  be- 
fore he  married  i  runs  away  with  this  young  woman  clandef^ 
tihely,  without  the  confent  of  any  of  her  relations,  with  a 
view,   very  poffibly,  to  prevent  his  being  arrefted<     To  this 
it  may  be  objefted,  that  if  I  decree  a  provifion  for  the  wifej 
people  will  not  venture  to  lend  their  money,  which  would  be 
a  great  detriment  to  the  public  in  general,  and  to  trade  in  par- 
ticular.    To  which  I  anfwcr,  that  though  this  court  fhould 
not  ratify  and  legitimate  fuch  affignments,   yet  thfere  will  be 
perfons  enough  found  to  rifque  their  money  upon  fuch  ftctf- 
rities.     Therefore,  I  am  of  opinion  not  to  allptv  the  creditor 
to  receive  the  whole  fortune  of  the  wife,  without  nfiakin^ 
fome  provifion  for  her ;  and  I  would  recommend  this  method 
to  the  defendant  Msulfony  that  he  fhould  cotile  into  terms  to 
give  the  wife  arid  children  fome  part  of  the  principal  of  her 
fortune,  and  then  he  will  have  an  immediate  benefit  from  the 
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refidue"*  Lord  Hardtvscki  ordered  it  to  ftand  till  the  firft  day 
of  caufes  after  the  term ;  and  faid,  perhaps,  before  that  time, 
the  parties,  when  they  faw  the  inclinations  of  the  court,  would 
acquiefces  iF  they  did  not,  they  could  have  no  benefit  for  a 
long  time,  as  the  intereft  of  her  fortune  could  be  applied  only 
to  the  feveral  demands.  When  the  cafe  ftood  again  in ^  the 
paper^  it  appeared  that  it  was  agreed  between  the  parties,  that 
the  neat  fum,  which  remained  after  the  dedu£lion  of  the  cofts, 
jhould.  be  divided  into  equal  moieties;  and  one  moiety 
paid  by  Jewfon  to  Moulfon^  towards  fatis&£lion  of  his  debt ; 
and  the  remaining  moiety  retained  by  Jewfon^  to  be  difpofed 
of  for  the  feparate  ufe  and  provifion  of  jenny  Fobe^  and  the 
children'  (be  then  had  or  n^ight  have,  in  fuch  manner  as  the 
court  fhould  direA:  upon  which  Lord  Hariwicke  decreed 
^the  agreement  to  be  performed,  and  gave  directions  for  placing 
out  and  fecuring  Jetiny  Fobe*s  moiety  for  her  feparate  pfe  for 
life,  and  after  her  death,  for  the  pa}inent  of  it- to  her  children, 
in  equal  (bares. 

In  Liifv.  Bensfcrd  {m)  the  huAand  having  eloped  with 
and  married  a  v^ard  of  the  Court  of  Chancery,  both  the  pa*in- 
cipal  and  incereft  of  the  wife^s  fortune  were  directed  to  be 
Jettled  upon  her  for  her  fole  and  feparate  ufe,  during  the  joint 
lives  of  herfelf  and  huiband,  ,with  a  contingent  intereft  in  hit 
favour  upon  the  event  of  the  wife's  death  during  his  life  and 
without  iflue,  and  without  making  any  appointment  of  her 
property:  this  fettlement  was  dire£led  and  ihforced  againft 
the  ailignees  of  the  wife's  fortune,  though  for  valuable  confi-^ 
cleration.  With  relation  to  the  general  equity  of  the  wife, 
the  Mafter  of  the, Rolls  exprefled  himfelf  to  the  following  eiFed, 
•*  What  is  the  equity  of  which  we  have  heard  fo  much.  It  is 
not  to  be  denied  that  great, 'judges.  Lords  Hardwich  and 
ThurloWy  have  intimated  difficulties,  whether  an  affignment 
for  valuable  confideration  plight  not  fupport  the  right  of  the 
affignee,  or  at  leaft  evade  this  equity.  I  have  looked  into  aU 
moft  every  cafe ;  and  have  never  feen  it  determined,jthat  any 
fuch  equity  does  exift  in  favour  of  the  afUgnee.  It  is  certain, 
that  the  court  has  avoided  deciding  the  contrary;  and  in 
Worral  v.  Marlar^  and  Bujhnan  v.  Pell^  in  the  note  l  P.* 
Wms.  45^9,  by  Mr.  Co^^  Lord  Tburlow  does  hold  that  do«9rine; 
but  daes  not  fay,  that  it  was  ever  fo  decided.  Mr.  Coxy  has 
alfo  fubjoined  mafin  y.  fVenman^  before  Lord  Northingtonj  in 
1765 }  who  follows  Lord  Hardwicke  in  Jewfon  v.  Sjloulfin^  in 
holding,  that  an  affignment  even  for  valuable  confideration  of 
the  property  of  the. wife  fhall  not  be  available  in  equity  to 
defraud  the  wife  and  children  of  the  fettlement  to  be  made 
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by  the  huibaod,  before  he  can  have  any  part  of  it.  The  words 
in  Atiins  give  a  reafon^  that  is  convincing ;  that  it  would  put 
an  end  to  the  equity  of  the  wife.  Lord  itdrdwicke  and  Lord 
Northington  have  therefore  given  decided  opinions,  that  ati 
affignment  of  all  the  fortune  even  for  valuabU  cotifideiration 
will  not  avail  againft  the  wife^s  equity.*'    And-«» 

In  Macaulay  v.  Philips  («),  The  Majiir  of  the  Jtolls  tx* 
prefled  his  opinion  in  dire£i  terms  in  favour  6f  the  Wife*s 
equity  as  againft  an  affignee  of  her  legacy  or  portion  for  a  valu- 
able confide^ration,— ^*  Many  cafes  upon  this  point  have  been 
before  me,  which  have  put  me  under  the  necefficy  of  confi« 
dering  very  much  the  right  of  the  wife,  and  I  am  clearly  of 
opinion,  the  doubt  refpeding  the  affignment  of  the  hufband  for 
valuable  coniideration  of  the  wife's  equitable  inteteft  was  not 
well  founded,  wjth  the  Angle  exception  perhaps  of  a  tru^  of 
a  tirm  for  jiarsoi  land  (^),  itpon  which  perhaps  thare  may 
be  fome  doubt :  but  fubje£l  to  that,  t  am  clearly  of  opinion, 
an  affignment  for  valuable  Confideration,  will  hot  bar  the 
equity  of  the  wife,  and  it  would  be  ftrange  if  it  did,  Cnce  the 
determinations  In  the  courts  of  law  with  regard  to  an  afbion 
brought  againft  executors  by  the  hufband  for  a  legacy  due  to 
his  wife.  It  is  determined  that  the  a£tion  do^s  not  lie,  and 
the  reafon  given  is,  that  it  would  totally  deftot  the  wife^s 
equity:  it  would  be  whiihiical  then^  that  thdaffignmeht  by  the 
hufband  for  valuable  coniideration,  fhould  put  the  affignee  Itl 
^equity  in  a  better  fituation  than  the  hufband  himfelf  is  in 
at  law.  The  suard  of'  this  court  upon  the  wife's  intereft 
would  be  very  iuigular,  if  the  hufband  not  being  intitled  ^t  laW 
might  affign  it  for  valuable  coniideration  to  anothet  perfon^ 
who  would  be  intitled  in  equity.  I  am  cl^rly  of  opinion,  it 
was  only  a  doubt^  and  it  never  was  decided,  that  the  huft)and 
could  by  fuch  affignment  or  any  other  means  deprive  her  of 
her  equity.*' 

It  has  oeen  decided,  that  the  equity  of  the  wi£s  to  compel 
the  hufband  to  make  a  fettlement  is  merely  perfotuiL  Actord^  /A 
ingly  if  the  wife  be*  intitled  to  an  equitable  intereft,  and  dies,  T 
leaving  a  hufband  and  children,  the  latter  being  unprovided 
for  by  fettlement,  and  the  hufband  files  a  bill  1&  recover  fuch 
intereft,  the  children  cannot  oblige  him  to  mslke  a  provifioii 
for  them  out  of  it. 

[py  The  wife  was  intitled  to  a  funi  of  money,  4^4<li<id  in 
the  life  of  her  hufband,  leaving  children.  Upon  an  appejU^I  from 
a  decree  at  the  Rolls^  the  queftion  was,  whether  the  hlifband 
was  intitled  to  the  money  without  making  i.  fettlei^iea^  iipojl . 

(»)  4  Vef.  Jua.  CC.  19*    (0)  Jewfon  n;»  Mottlfon,/«/f/«    {pj  ScrU 
vent^.  Taplty,  Ambl«  509. 
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the  children  ?  And  by  the  Lord  Chancellor ^  <*  The  compelling 
fettlements  at  firft  arofe  from  the  huiband  coming  here  for 
affiftance.  It  is  perfonal  to  the  woman.  If  carried  further 
it  would  be  attended  with  ill  confequences'to  creditors.  There 
is  no  cafe  where  this  court  refufed  af&ilance  to  the  huiband 
after  the  death  of  the  wife,  without  obliging  hjm  to  make 
provifion  for  children.     Reverfe  the  decree  as  to  that  part." 

It  has  been  the  language  of  feveral  cafes  that  a  court  of 
equity  will  not  interfere  at  the  inftance  of  the  wife,  and  direA 
the  hufband  to  make  provifion  for  her  and  her  children,  as  if  this 
-A  •quitable  jurifdiflion  were  confined  to  inftances  merely,  where 
A/  the  huft>and  was  under  the  neceffity  of  applying  to  the  court 
for  aiSftance  to  enable  him  to  recover  the  chofes  in  aifi^n  of 
bis  wife.  It  has  been  decided  however  that  a  court  of  eqaitv' 
yifiW  entertain  a  fuit  by  a  niarried  woman  and  her  next  ftiend, 
for  the  purpofe  of  obliging  the  huiband  to  make  a  reafbnable 
fettlement  out  of  fuch  property  upon  herfelf  and  children^  when 
the  fubje£t  is  hot  of  legal  but  of  equitable  cognizance  only. 

(q)  Lady  Elibank  being  inti tied  to  confiderable  perfonal  pFo>- 
perty  as  one  of  the  next  of  kin  of  Lady  C.  filed  a  bill  againil  her 
bufband  and  L.  Montolieu^  the  adminiftrator  of  Lady  C.  who 
was  alfo  a  brother  and  one  of  the  next  of  kin  of  Lady  C 
praying  an  account  of  the  plaintifF^s  fhare,  and  that  it  might 
be'  fettled  upon  herfelf  and  children.  L.  Montolieu  by  his 
anfwer  infifted  upon  retaining  the  plaintifi^'s  fliare  toward* 
fatisfa<Stion  of  a  debt  owing  him  from  her  hufband,  upon  the 
ground  of  a  provifion  made  for  her  by  a  prior  fettlement,  but 
which  was  not  adequate  to. her  fortune,  and  appeared  to  have 
been  made  upon  the  expe<5tation,  that  by  circumftances  to 
occur  in  the  family  there  would  be  an  opportunity  to  do  better 
for  her  at'  a  future  period.  The  queftion  was,  whether  the 
plaintiff  was  intitled  to  the  relief  prayed  by  her  bill  as  againft 
L.  Montolieu  under  the  circumAances  ftated?'  And  the  court 
'decreed  in  the  affirmative.  Lord  Loughboroughy  C.  having 
delivered  his  oprnion  to  the  following  effed ;  "  The  only 
difficulty  which  I  had  in  thi's  caufe,  was  upon  the  form  of  the 
iuit,  whether  a  married  woman  by  her  next  friend,  could  be 
the  plaintiff  in  this  court.  With  refpe£l  to  the  point  made 
by  the  anfwer  of  Montolieu^  that  be .  had  a  right  to  retain 
^gainft  fhe  debt  of  the  hufband,  being  poffeffed  of  the  fund  as 
|ldt7i|niilrator,  and  the  wife  being  one  of  the  next  of  kin ;  I 
Itm  ytry  dearly  of  opinion  that  the  defendant  had  no  fuch 
right  to  retain.  Theaidminiftrator  istrufteeforthenextofkin^ 
iihe  plaintiff  being  one  of  them,  if  (be  has  iny  equity  againil 
ber  huiband  with  r^gaid  to  this  nioney,  that  equity  wiU  clekrly 

(qj  Lady  Elibank  <i7.  Montolieu,  5  v ef.  Jan.  CC  7^7*  ^ 
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bar  any  right  of  retainer  he  can  fet  up  to  the  property  of  which 
he  became  adoiiniftrator.  With  refpefl  to  the  only  difficulty 
1  had  upon  the  point  of  form,  if  (he  be  intitled,  and  there  is  no 
way  of  afferting  her  right  againft  her  huiband  except  by  bill^ 
that  objeSion  I  think  does  not  weigh  much.  If  the  defendant 
JMontolieu  had  done  what  would  have  been  the  natural  thing, 
and  the  right  thing,  and  what  he  cetainly  would  have  done, 
but  for  his  own  intereft,  he  would  have  been  the  plaintiflT, 
defiring  the  court  to  difpofe  of  the  fund,  and  for  her  be* 
nefit,  to  prote(St  her  intercft  in  it.  Then  upon  all  the  circum- 
fiances  it  is  v^vy  clear,  if  it  had  come  before  the  court,  it 
would  have  been  matter  of  courfe  to  have  pronounced  upon 
her  equity  on  the  bill  of  the  adminiftrator,  praying  that  the 
money  in  his  hands  might  be  properly  difpofed  of,  and  I  would 
not  have  fuSered  thi&  money  to  be  paid  to  Lord  Elibank  with- 
out making  a  provifion  for  her ;  for  the  provifion  upon  her 
marriage  was  clearly  not  adequate  to  her  fortune,  and  it  ijt 
clear,  that  provifion  was  made  upon  the  expedation,  that  by 
circumftances  to  occur  in  his  family  there  would  be  an  oppor-*. 
tunity  to  do  better  for  her  at  a  future  period.  The  difficulty  was, 
that  it  is  very  unufual  in  point  ofform^  thehjU  being  nled  by 
the  wife  inftead  of  the  hufband.** 

Courts  of  equity  have  eftablifhed  the  following  diftinflion 
between  legatees  and  their  reprefcntatives  in  relation  to  the 
time  of  paying  the  legacies,  viz.  that  if  a  legacy  be  given 
to  A.  payable  at  21,  and  A.  dies  before  that  period,  his  re* 
prefentative  muft  wait  for  the  legacy,  until  A.  if  living,  woul4 
have  attained  21 :  but  if  the  legacy  be  limited  over  to  B»  upou 
the  event  o{  A.  dying  under  21,  and  A.  dies  before  that  timi;, 
B.  immediately  upon  A,\  death  will  be  jotitled  to  call  for 
payment  of  the  legacy:  the  reafons  are  thefe;  the  reprefcnta- 
tive  of  A.  can  claini  no  otherwife  than  A*  himfelf  coujd  have 
done,  if  living,  therefore  as  A.  had  no  power  to  call  for  his 
legacy  before  he  atjtained  21,  neither  can  his  reprefentative 
iniift  upon  payment  of  it  fooner :  but  in  the  other  cafe,  S.  the 
legatee  over  does  not  dei  ive  his  title  through  A.  but  ui>der  the 
teftator's  will,  by  a  diftindi  and  fubftantive  gift,  upon  the  con- 
tingency of  ^.  dying  under  ;z I,  fo  that  whenever  that  eveht 
happens,  the  time  of  payment  not  being  otherwife  poftponod, 
B.  becomes  immediately  intitled  to  receive  the  legacy.  To 
iiluflxate  thefe  obfervations  \ 

{r)  A.  bequeathed  to  J,  S.  a  fum  of  money  payable  at  21, 
and  in  the  mean  time  he  gave  him  the  yearly  (uv^  of  — *-r— 
which  did  not  amount  to  the  intereft  of  the  legacy,     y,  S, 

.  /"rj  Chefter  <v.  Painter,   2  P.  Will.  336.  Alfo  Cricket  ^.  Dolby, 
Z  Vcjf.  J  un .  CC  •  X  5 .  ftated  in/ri. 
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died  under  2|,  sind  his  executors  demanded  immediate  payment 
of  the  legacv;  but  it  was  decreed  that  the  executors  of  the 
legatee  fhouid  wait  iox  the  legacy,  uptil  fuch  time  as  their  t^f- 
tator,  in  cafe  he  had  lived,  would  have  attained  twenty-one, 
it  being  unrqafonable  that  the  executors  of  y.  S.  ftanaing  in 
his  pl^ce,  flbould  be  in  a  better  cafe  than  y.  S.  himfelf  would 
have  been,  Had  he  been  living:  and  it  was  to  be  prefumed 
th^t  the  firft  teftator  had  made  a  computation  of  his  eftate,  and 
confidered  when  the  fi^me  would  beft  bear  and  allow  of  the 
payment  of  this  legacj,  and  there  could  be  no  reafon  given 
why  an  uncertain  accident  fhould  accelerate  payment  of  this 
^  legaqy  before  the  tin^  which  was  at  firft  intended  for  that 
purpofe. 

(f)  B.  having  feveral  children,  bec|ueathed  to  his  fon  Samuel 
■  JLaundy^  230I.  to  be  paid  at  bis  age  of  twenty -one}  to  his  fon 
fK  LaunJjif   ZioL  at  his  age  of  twenty-^ne;  to  his  fon  E^ 
•JLaunJjf  an  infant,  2ibU  at  his  age  of  twenty-one ;    to  his 
daughter  the  plaintiff  >fiiif  Laundj^  1501,  at  her  age  of  twenty- 
pne,  and  made  his  wife  the  defendant  Rebecca^  executrix  and 
reilduary  legatee.     There  was  a  claufe  in  the  will,  that  if 
any  of  his  fons  and  daughters  (hould  die  before  his,  her^  or 
their  refpeSive  ages  of  twenty-one,  then  the  legacy  or  legacies 
of  him,  her,  or  them  fo  dying,  fhould  be  paid  to  the  furvivors 
pr  furviyor  of  fuch  children.     The  daughter  and  the  plaintiff 
Samuil  having  attained  twenty^ooe,  received  their  legacies, 
jy.  Laundj  died  ^t  .^he  ase  of  eleven,  gnd  the  plaintiff  Samuel^ 
and  the  daughter  filed  the  bill  againfl  the  executrix  Rehecca^ 
to  have  their  two  thirds  of  fV.  Laundfs  legacy  paid  to  them, 
£.  l,aundy^  the  other  fon  being  an  infant.     For  the  defendant 
jt  was  infifled,  that  the  plaintiffs  came  befpre  their  time,  as 
they  ought  to  ftav  for  their  fhar«  of  the  deceafed   infantas 
legacy^  until  he,   if  living,  would  have  attained  zi.    For  ifl, 
the  word  [then^  ifaiiy  of  the  children  ihould  die  before  twenty- 
one,  then  the  legacy  of  him,  or  them  fo  dyings  (hould  go  to 
the  (Urviyors  or  furvivor,  muft  be  intended,  m  fuch  ca^,  or 
if  fuch  &6t  happened,  and  was  not  to  be  conflrued  in  relation 
to  any  time,  or  to  fignify,  that  on  the  death  of  any  of  the 
children,  then  at  that  time  the  legacy  was  to  be  paid. — 2dlj^ 
]Liegatees  over,  in  cafe  any  of  the  firft  legatees  (hould  die  before 
twenty-one,   were  only  fubftituted,  and  could  not  be-in  a 
better  condition  than  the  original  legatees  were }  confequently, 
'  as  th^fe  could  not   take  till  their  ages  of  twenty-one,   for 
the  fame  reafon  they  that  eame  in  their  places^  could  not 
take  until  the  original  legatees  might,  had  they  lived,  have 
attained  that  age.     3^/^,  It  was  to  be  prefumed  the  teflator  had 
confidered  witn  himfelf  at  what  %m^  his  eflate  would  beaf 

V 

fj)  Laundy  v,  Williams,  %  P,  Will.  47*. 
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the  j^ymttkt  of  thefe  fevcral  legacies,  and  that  he  had  deter- 
mined the  legacies  to  his  children,  fliouid  be  paid  at  21,  and 
in  tt^e  mean  time  th^  refiduary  legatee  Ihould  have  them  ;  and 
that  it  was  unreafonable  that  the  death  of  one  of  the  legatees 
under  21,  ihould  accelerate  the  payment,  or  prejudice  the 
refiduary  legatee,  who  otherwife  would  certainly  have  had 
the  benefit  of  the  intereft,  until  the  deceafed  infant  (hould  have 
attained  2f  •— And  of  this  opinion  was  the  Lord  Chancelbrf.. 
who  pronounced  his  decree  accordingly.  But  on  the  follow- 
«  ing  day  the.  Solicitor  General  having  mentioned  the  matter 
,  again,  and  infifted  that  it  had  been  determined  otherwife^  and 
that  the  difference  was  betwixt  the  executor  or  adminiftrator 
of  the  firft  legatee,  and  the  devifecNover,  iaid»  if  I  give  a  legacy 
to  J.  payable  at  21,  and  he  dies  before  that  time,  his  executors 
or  adminiilrators  claiming  under  fuch  legatee,  and  ftanding 
in  his  place,  ihall  not  be  intitled  to  this  legacy  until  fuch  tim^ 
as  the  in&nt  legatee  would  have  attained  his  age  of  twenty-one, 
if  he  had  lived ;  and  that  this  had  been  folemnly  determined 
as  well  on  an  appeal  to  the  Houfe  of  Lords,  2  Vern.  199,  as 
alfo  by  the  two  Chief  Juflices  and  the  Majier  of  the  Rolls^ 
upon  an  appeal  to  the  King  in  council  fi^om  a  decree  in  Ah'* 
ttguom  But  where  I  devife  a  legacy  of  tool,  to  an  infant  at 
21,  and  if  the  infiint  dies  before  that  age,  then  to  ^.  S. ;  here 

2^  S.  does  not  claim  under  the  infant,  but  the  devife  over  to 
im,  is  as  a  new  fubftamive  beqiieft,  and  is  to  be  paid  on>^the 
death  of  the  infant  under  the  age  of  twenty-one,  i  Anderfon 
33j  alfo  2  Vern.  283.  Papworth  v.  Moor  cxprefs  in  point. 
Upon  thefe  authorities  the  Lord  Chancellor  varied  the  decree 
which  he  had  before  pronounced,  and  ordered  two  thirds  of 
the  210L  to  be  pai(l  to  the  two  plaintiffs,  the  brother  and 
Mer  of  the  dead  legatee  fV.  Laundy^  and  gave  jntereft  for 
their  two  thirds  from  the  death  of  the  infant;  for  though  it 
was  objected  that  this  being  a  new  legacy,  the  executrix  ought 
fe  have  a  yoar's  time  for  the  payment  of  it,  yet  the  court  held 
that  muft  be  intended  to  be  from  the  death  of  the  teftator,  but 
in  this  cafe  the  teftator  had  been  dead  feveral  years.. 

(t)  C  gave  a  legacy  of  500I.  to  his  f^rand  child,  payable- 
at  21,  and  to  be  allowed  ill.  a  year  for  maintenance  till  fouc 
years  old,  and  16I.  a  year  afterwards  till  21.  The  grand-chil4 
died  before  21.  Queftion,  whether  the  adminiftrator  ihould 
be  paid  the  money  immediately,  and  fo  be  intitled  to  the  iiu 
tereft  of  it  from  the  death  of  tne  infant,  or  wait  till  fuch  time 
as  the  infant  would  have  attained  21.— Held,  That  the  admi« 
niftrator  claiming  under  the  infant,  could  not  be  in  abetter 
condition  than  the  infant,  and  therefore  not  intitled  to  re« 

(/)  Rodca 'V.Smith,  Aq[ibl.  5JS«  .^ 
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ceive  the  kgacy  till  fuch  ttike  as  the  infant  wouH  have  zU 
tained  21. 

If  intereji  be  given  to  the  legatees  during  minority,  as  in- 
tereft  is  coniidered  a  recompenfe  for  delay  in  payment  of  the 
principal,  their  reprefentatives  will  not  be  obliged  to  wait,  for 
the  legacies,  until  the  legatees,  if  living,  would  have  attained 
21,  the  time  appointed  for  payment  of  the  principal  to  them, 
but  the  reprefentatives  will  be  intitled  to  receive  the  legacies 
immediately ;  Thus,— ^ 

In  Gnenv*  •PfS'^^(«)>  Lord  Thurlow  lays  down  the  rule, 
that  ^^  if  a  legacy  be  p;iyable  at  21,  and  the  child  dies,  his 
executor  cannot  claim,  till  the  time  when  the  child  would 
have  arrived  at  2j,  if  the  legacy  does  not  bear  inteieft,  but 
if  it  be  with.intereft,  he  may  claim  immediately.  If  it  bears 
a  lefs  intereft,  than  the  utmoft  ufe,  the  executor  has  a  right 
to  the  ufe  of  the  money  paying  the  modified  intereji »*  And  in— ^ 

Cricket  V.  Dolby  (;r).  The  Mafter  of  the  Rollf  thus  ex- 
prefled  hlmfelf,  "  Another  cafe  is,  where  a  legacy  is  ordered 
to  be  p2Lid  at  the  age  of  21,  and  the  legatee  dies  before  the 
time;  (hall  tht  executor  wait  till  the  legatee  would  have  been 
21,  or  have  it  immediately?  It  depends  upon  the  queftion^ 
whether  intereft  was  payable  or  not :  if  it  was,  the  executor 
ihall  have  it  immediately  :  otherwife  he  muft  wait.  Ic  is  ad^ 
mitted  that  if  the  legatee  had  died,  her  executor  could  not 
have  the  legacy  till  the  legatee  would,^if  ibehad  lived,  have  at- 
tained the  age  of  twenty-one  j  there  never  could  have  been  fuch 
an  abfurdity  as  the  notion,  that  you  muft  wait  till  that  time, 
and  then  have  the  fubjeft  with  the  intereft."  ^ 

I  am  not  aware  that  it  is  finally  fettled,  whether  any  fuch 
diftin<^ions  as  above,  are  applicable  to  legacies  charged  upon, 
or  eventually  payable  out  of  r^^/^eftate;  there  is  one  cafe 
indeed  which  I  have  met  with  where  the  decifion  is  againfl 
the* application,  and  that  cafe  was  as  follows  i — 

(y)  Jl,  having  feveral  daughters,  and  being  feized  in  fefe  of 
lands,  by  his  will  charged  the  premifes  with  the  payment  of 
his  daughters  portions,  viz.  loool.  to  each  daughter  at  her 
i»'ge  of  22,  or  marriagfe,  but  if  any  of  his  daughters  died  before 
her  portion  became  payable,  the  (hare  of  her  fo  dying  was  to 
go  to  the  furvivors.  One  of  the  daughters  having  died  before 
21,  or  marriage,  and  another  having  attained  that  age,  it  was 
infifted,  that  as  no  time  was  appointed  for  the  payment  of  the 
portion  or  legacy  ^hich  accrued  by  furviv>or(hip,  it  ought  to 
be  paid  immediately;  but  it  was  determined  by  Lords  Com- 
mfffitaers  Jekyll  and  Giibert^  that  the  accruing  or  additional 
piDTtion  was  hot  payable  before  fuch  time  as  the  daughter  to 

(uj  iBro.  CC.  i6si  infra,    {x)  3  Vef.  J«n  CG,  13.    0^)  Fdtham 
'V  FcUharti,  2  P.  WilK  271.  -  .  , 
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whom  it  was  originally  given  would  have  attained  22,  if  flie 
had  lived,  on  the  grounds  that  a  contrary  deciiion  might  be 
injurious  to  the  heir,  as  alfo  againft  the  intention  of  theteftator, 
who  might  have  computed  within  what  period  the  portions 
comld  be  raifed  and  paid  with  the  leaft  inconvenience  to  bis 
fucceflbr.  ,  * 

'  It  feems  that  when  legacies  are  given  to  two  or  more 
perfons  payable  at  the  fame  period,  or  upon  the  fame  contin- 
gency, with  furviyorfbip  apiong  them  on  the  event  of  the 
death  of  any,  before  the  time  of  payment,  the  furviving  lega* 
tees  cannbt  demand  payment  of  the  f hares  accruing  to  them  by* 
furvivorfhip,  fooner  then  they  would  be  intitled  to  call  for 
paynient  of  their  own  original  {hares  j — To  iliuftrate  |:his, 

(z)  J,  bequeathed  1500I.  to  his  three co-heireiI*es,  to  be  paid 
?it  their  refpetlive  marriages,  as  well  principal  as  intereft,  and 
if  any  of  them  died  unmarried,  her  legacy  was  to  go  to  the 
furvivor  or  furvivors.  The  plaintiff,  one  of  the  daughters^ 
married  and  received  her  ihare  ;  the  fecond  died  unmarried. 
The  queftion  was,  whether  the  500!.  which  accrued  to  the 
plaintiff  and  defendant,  by  the  death  of  the  unmarried  fifter, 
was  fubjed  to  the  condition  of  marrying,  the  condition  not 
being  repeated?  And  by  the  Lord  Chancellor ^^^  the  condition 
fhall  go  to  the  whole,  as  well  to  what  accrued  oy  furvivorfhip, 
as  to  the  original  devife/' 

In  Nevill  v.  Nevill{a)  it  was  contended,  that  a  legacy  given 
to  B,  to  place  him  out  an  apprentice,  fhould  not  be  paid  before 
B.  arrived  at  an  age  proper  for  fuch  a  fituation,  but  the  court 
was  of  a  different  opinion, -and  ordered  the  legacy  to  be  paid. 

In  cafes  where  there  is  a  fubftitution  or  addition  of  legacies, 
and  there  is  no  time  appointed  by  the  will  or  codicil  for  pay- 
ment of  theni,  nor  any  fund  afligned,  out  of  which  they  are 
to  be  paid,  it  feems  that  fuch  fubftituted  and  additional  legacies 
will  be  payable  out  of  the  fame  funds,  and  fubjeft  to  the  like 
conditions,  &c.  as  the  legacies  in  lieu  of,  or  in  addition  to 
which  they '  were  given  :  accordingly  if  j4.  bequeath  to  Bg 
loool.  charged  upon  real  eftate,  and  payable  at  21,  or  mar- 
riage, and  afterwards  by  codicij  gives  to  B.  the  further  fum  of 
200I.  in  addition  to  what  he  gave  5.  by  will;  or  if  he  revoke 
the  prior  legacy,  and  fubftitute  a  lefs,  without  dire<3:ing  the 
time  when,  or  out  of  what  fund  the  additional  or  fubftituted 
legacies  (hould  be  paid,  fuch  added  or  fubftituted  legacies  will 
be  payable  at  the  fame  periods,  and  out  of  the  fame  property, 
^s  the  legacy  of  lOOol.  firft  given. 

{b)  J,  gave  feveral  legacies  by  his  will,  which  he  directed 

f^zj  Moore  «z;.  Godfrey,  2Vern.620.  faj  %  Vern,  431.  Seethe 
other  cafes,  infra  cap.  **on  the  conftrutlion  of  bequefts,**  fe^l.  7. 
{h}  Leacroft  «v.  Maynard,  3  Bro.  CC.  233.  i  Vef.,  Jun.  CC.  279.  SC» 
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to  be  raifed  out  of  his  real  eftate, :  and  among  others  a  legacy 
of  loool.  to  the  hofpital  in  the  county  of  L.  and  bequeathed 
fpecifically  his  perfonal  eftate.  The  legacy  was  of  courfe 
void  by  the  ftatute,  of  Mortmain :  but  the  teftator  by  a  codicil 
revoked  that  le^y,  and  *^  inftead  thereof"  gave  the  fum  of  , 
500I.  to  the  hofpital  of  the  county  of  N.  without  mentioning 
any  particular  fund  out  of  which  the  fame  was  to  be  paid*  By 
die  fame  codicil  he  revoked  fe^'^eral  other  legacies,  and  <^  in* 
^Aead  thereof  ^ve  fmaller  legacies  to  the  fame  legatees, 
without  mentionmg  any  fund  out  of  which  they  were  to  be. 
paid.  It  was  contended  for  the  hofpital  of  the  county  of  M 
that  the  legacy  being  given  generally  by  the  codicil,  rouft  be  - 
payable  out  of  the  perfonal  eftate,  and  tbiat  it  might  be  reafon- 
aibly  fuppofed  that  after  making  his  will,  the  teftator  was  ap- 
prifed  of  the  invalidity  of  the  charitable  bequefts  charged  on 
his  real  eftate^  and  therefore  revoked  them,  and  b^ueathed 
other  legacies  generally  out  of  his  perfonal  eftate.  But  Lord 
Thurhwj  C.  uid,  he  Uiought  that  the  codicil  only  meant  to 
alter  the  quantum  of  the  legacies  in  (bme  cafes^  and  the  objeds 
of  them  in  others,  biit  n6t  the  fund  out  of  which  they  were 
to  be  paid,  and  that  therefore  the  legacy  to  the  hofpital  in  the  * 
county  of  N,  was  void,  ,      * 

(c)  B.  having  created  a  term  of  years  for  the  payment  of 
deots  and  legacies,  bequeathed  to  his  niece  loobl.  to  be  pai4 
immediately  after  his  de^ith,  in  cafe  ftie  happened  to  be  then 
married,  but  if  not,  he  then  gave  the  intereft  of  the  Jegac^  to 
her  for  life,  or  until  ihe  fhould  be  married,  but  if  fne  died 
unmarried,  he  directed  the  legacy  t6  lapfe  for  the  benefit'  of 
the  perfon  intitied  to  his  real  eftate.  By  a  codicil  he  gave  to  his 
Biece  200}.  in  addition  to  what  he  had  given  her  by  his  will : 
As  to  what  fund  was  applicable  to  difcharge  the  additional 
legacy,  the  Mafiir  of  the  Rolls  determined  upon  the  authority 
of  the  laft  cafe,  that  it  ftiould  be  p^id  out  of  the  fame  property, 
and  be  liable  to  the  fame  conditions  as  the  original  legacy 
fkfioool.  * 


fcj  Crowder  v.  Clowes,  2  Vcf.  Jun.  CC.  449* 
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SECT.    II. 

V  I 

ft 

Of  Pre/umptive  Payment  of  Legacies. 

V^pURTS  of  Equity  are  never  aftive  in  extending  relief  to 
Jiale  demands,  except  upon  very  fpecial  grounds.  Although^ 
the  ftatute  of  limitations  does  not  bind  thofe  courts  by  expreis 
terms,  fo  as  to  enable  a  defendant  to  plead  it  in  bar  to  a  fuit  for 
^  legacy  (^ ),^yet  for  the  fake  of  convenience,  they  have  adopt- 
ed its  proviftons  by  analogy  in  many  inftances  in  which  fraud 
made  no  ingredient.  Upon  this  principle  it  has  been  determine 
ed,  that  a  legacy  not  demanded  for  fortj^  yean^  fhould  be  con- 
iidered  prima  facie  fatisfied :  but  this  prefumption  is  not  fo 
abfolute  as  tofupporta  demurrer  to  a  bill  for  fuch  a  legacy;  for 
the  point  of  fatisfadion  is  an  inference  only  arlfing  from  the 
length  of  time  which  has  elapfed  from  the  period  the  legacy ' 
oecame  payable,  and  which  may  be  repelled  by  clea;*,  Arong, 
and  relevaht  evidence ;  if  then  the  merits  of  the  queftion  were 
allowed  to  be  decided  in  a  fummary  way  upon  a  demurrer, 
the  legatee  would  be  precluded  from  the  opportunity  of  pYo« 
ducing  fuch  teftimony  {h\ 

(r)  A.hy  his  will  charged  all  his  eftate  generally  with  the 
payment  of  debts  and  legacies.  The  bill  was  brought  by  the 
fecond  hufband  of  a  legatee  after  her  death,  againft  thofe  in 
poflefiion  of  the  eftate.  The  bill  was  refifted  on  the  ground  of 
prefumed  payment,  arifing  from  the  leagth  of  time  which  had 
elapfed  without  any  demand,  which  was  above  forty  years,  and 
becaufe  the  r^prefentatives  both  real  and  perfonal,  and  all  the 
perfons  who  could  throw  any  light  upon  the  queflion,  were 
dead.  The  plaintiff  to  rej^l  the  prefumption,  proved,  that 
one  legacy  of  ten  guineas,  was  not  paid.  He  alfo  proved  an 
application  to  C  Williams^  one  of  the  defendants,  about  thir« 
teen  years  ago,  upon  which  ihe  acknowledged  that  (he  knew 
the  legacy  had  not  been  paid,  and  wondered  they  did  not  prP'* 
ceed  againft  her  huft)and  for  it ;  but  doubted  only,  whether  ihe 
or  the  other  defendants  were  liable  to  pay  the  legacies,  which 
Ihe  and  her  attorney  thought  a  proper  fubjed  for  the  opinion  of 
counfel.  C.  Wilhams  by  her  aniwer,  faid,  that  when  called 
upon,  ihe  arlfwered  that  (he  would  have  nothing  to  do  with  it, 
and  if  they  troubled  her  they  muft  take  the  confequences.     The 

\    {a)  %  Vcf.  Jun.  CC  571.    {h)  3  Bro.  CC.  ^zy  64^«     (0  Jones  v. 
'Jurbervillc,  1  Vcf,  Jam  CC.  1 1. 
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felicf  prayed  againft  h^r  was  given  up  at  the  hearing,  as  it 
turned  out  that  fome  leafehold  property  in  refpeS  of  which  (he 
wai  made  a  party,  and  which  was  confidered  part  of  the  teftator's 
pergonal  eftate,  was  not  fo,  but  was  bound  by  a  fettlement,  fo 
•  that  he  had  not  power  to  charge  it.— The  plaintiff  alfo  c^ered 
to  r^d  the  evidence  of  fome  i)ond-creditors,  that  the  debts  due 
to  them  were  not  paid.  All  the  other  evidence  was  hearlay. 
They  excufed  the  length  of  time,  by  alledging  feveral  infancies 

^in   thofe  who  had  poffeffion  of  the  eftate.     The  defendants 
©bjefted  to  the  evidence  of  the  creditors  as  in«crefted  in  the  event 
of  the  fuit,  becaufe  their  teftimony  would  go  to  obtain  a^  decree, 
in  confequence  of  which  they  would  have  a  right  to.be  paid, 
as  the  debts  muft  be  paid  before  the  legacies,  and  the  court  was 
of  opinion  that  the  evidence  could  not  be  received.     The  quef- 
tion  was,  whether  after  a  lapfe  of  fo  many  years,  the  plaintifPs 
demand  could  be  fupported?    And   Lord  CommifSoner  Eyrsy 
**  It  is  a  prefumption  of  fadl  in  lega,l  proceedings  before  juries, 
that  claims  the  moflr  folemnly  eftablifhed  upon  the  face  of  thein 
will  be  prefumed  to  be  fatisfied  after  a  certain  length  of  timel 
Courts  of  Equity  would  do  very  ill  by  not  adopting  that  rule. 
So  effential  is  it  to  general  juftice,  that  though  the  prefumption 
has  often  happened  to  be  againft  the  truth  of  the  faft,  yet  it  is  better 

.  for  the  ends  of  general  juftice  that  the  prefumption  fbould  he 
made  and  favoured,  and  not  be  eafily  rebutted,  than  to  let  in 
flight  evidence  of  demands  of  this  nature,  from  .which  infinite 
^  s  mifchief  and  iniuftice  might  arife.  There  can.  now  be  no 
^account  with  effect  of  the  perfonal  eftate,  which  is  the  fund 
£rft  liable.  It  is  now  fought  to  make  this  eftate  liable* with 
intereft,  to  which  it  ought  not  to  have  been  liable  in  the  hands  of 
a  perfon  who  ought  not  to  have  been  charged,  and  above  forty 
years  after  this  demand  ought  to  have  been  put  in  a  courfe  of 
payment*     If  I  could  indulge  conjediure,  1  doubt  about  the  pay- 

yinent  o^  thefe'  legacies.  1  know  in  IVales^  there  is  a  pious 
reverence .  for  the  reprefentatives  of  the  family,  and  that  the 
otiier  relations  are  unwilling  to  prefs  them  j  and  will  take 
their  demands  upon  them  by  a  little  at  a  time  :  but  the  interefts 
of  general  juftice  require,  that  demands  fliould  not  be  after- 
wards enforced  in  this  way.  The  evidence  is  not  fufficient  to 
repel  the  prefumption.  As  to  the  application  to  C  fVtlliamSy 
evidence  of  an  application  to  fomebody  has  a  degree  of  weight, 
but  what  file  faid  could  be  evidence  only  againft  herfelf.  She 
faid  nothing  and  could  fay  nothing  that  could  aff'edi:  thofe  againft 

*  whom  the  decree  is  prayed,  and  fee  has  manifeftcd  that  her 
eftate  is   not  liable.     So   it  only  comes  to  this,  that  thirteen 

.  years  ago  there  was  an  application.     But  what  happened  during 
the  previous  period  ?  As  to  the  other  witnefs,  tl^re  is  nothipg 


in  his  evideifCCy  that  can  be  confidered  as  evidence :  for  it  is  all 
hearfay  frdm  Mrs.  Jones ^  and  perfons  of  the  family,  againft 
thefe  parties.  We  are  reminded,  that  he  faid  as  to  one  legacjr 
riiat  it  was  not  paid.  With  regard  to  the  other  legacies  or 
bond-debts  not  being  paid,  I  fhould  hav«  hefitated  in  confidering 
that  as  evidence,  that  this  was  not  paid.  That  one  has  forborn, 
is  nb  proof  that  another  has  forborn.  Therefore  I  doubt  of  the 
relevancy  of  that  evidence.  It  is  a  cafe  in  which  the  prefump- 
tion  remains  not  rebutted  ;  and  the  court  is  glad  to  difcourage 
fiiits  under  fuch  circumftances  as  this,  commenced  by  the 
fecond  hulband  of  this  lady  after  her  death,  and  after  the  death 
of  all  people  who  could  give  any  account  of  the  affair.  I  am  of 
opinion  therefore,  that  the  bill  ought  to  be  difmifledand  with 
cofts  as  againft  C  TVtllwms,  I  am  even  inclined  to  difmifs  it 
with  cofts  generally :  but  perhaps  there  may  be  room  to  paufe 
upon  that,  therefore,  I  will  fay  nothing  upon  it,  till  I  hear  tfat 
opinion  of  Lord  Comiiiiffioner  AJhhurft*' — AJbhurft^  Lord 
Commiflioner  :  **  I  entirely  concur  in  thinking,  that  the'Court 
ought  not  to  entertain  this  fuit,  which  is  brought  above  forty:  v 
years  after  the  right  accrued^.  All  ftatutes  of  limitation  and 
prefumptions  analagous  to  them  are  beneficial  to  the  fubjed. 
If  a  man  Is  liable  after  fuch  a  length,  of  time,  he  is  liable  for 
intereft  alfo ;  and  that  trebles  the  amount  of  the  original 
demand*  The  length  of  time  in  this  cafe,  ■  is  fufBcient  frlmir 
facie  to  produce  the  prefumption.  The  only  queftion  is,  whe-* 
ther  any  thing  appears  to  ouft  it,  and  there  is  no  reafon  for  that, 
Firft^  it  is  faid,  there  were  many  infancies  on  the  fide  of  thofe 
in  poffeffion.  If  there  was  infancy  on  the  part  of  the  plaintifl^  ^ 
that  is  an  anfwer,  but  he  might  have  preferred  a  bill  againft 
the  infant ;  therefore,  that  is  no  reafon.  As  to  the  evidence  of 
the  application  to  C  IVilliams^  as  (be  turns  out  not  to  have 
been  interefted-,  fhe  could  not  bind  thofe  who  have  an  intercftw 
Then  there  is  no  evidence  at  all  to  ouft  the  prefumption.  The 
bill  ought  to  be  difmified  as  againft  C  WiUiams^  with  ^ofts. 
As  to  the  other  perfons,  I  cannot  fay  I  am  inclined  to  give 
cofts  againft  them.  The  original  demand  is  plain ;  there  is 
no  pofitive  evidence  that  it  was  paid  ;  and  though  the  prefump- 
tion is  that  way,  yet  there  is  fuch  a  foundation  for  the  bill  as 
to  make  it  r>ot  a^  cafe^ for  cofts/' 

In  the  cafe  oi  Pickering  v.  Lord  Stamford  (J),  decided  by  the 
Majier  of  the  Rolls^  upon  a  claim  made  by  the  reprefentative  of 
.one  of  the  teftatoi's  next  of  kin  after  a  lapfe  of  35  years,  to  fuch 
parts  of  the  teftator'§  refiduary  eftate  as  were  fecured  upon  real 
property,  upon  the  ground  that  the  difppfition  was  void  by  the 

{d)  %  Vcf.  Jan.  CC  272.— 2I9. 
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ftatute  of  Mortmain  ;  his  Honour  acknowledged  the  proprk-^ 
ty  of  the  decifion  of  the  Lords  Commijponers  in  the  cafe  laft 
fiated,  and  faid,  if  the  cafe  before  him  had  been  that  of  a  legacy^ 
he  (hould  have  been  of  opinion  that  a  bar  had  incurred  from  the 
length  of  time  which  had  elapfed|  upon  the  ground  of  prefump- 
live  fatisfadion*  « 
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SECT.  III. 
Of  the  Appropriation  of  Legacies. 

Although  legatees  are  not  intitled  to  receive  their 
legacies  before  the  time  appointed  for  payment,  yet  they  are 
intitled  to  have  them  divided  from  the  bulk  of  the  teftator's 
eftate,  and  fecur^,  an?  appropriated  for  their  benefit  whenever 
the  event  (hall  take  place  upon  which  fuch  legacies  are  pay- 
able.   Thusj — 

(tf)  A.  in  1775  devifed  to  the  defendants  all  his  real  eftates, 
upon  truft,  to  fell,  and  to  ftand  poflelTed  of  the  money  to  arife 
by  fuch  fale,  and  of  the  rents  and  profits  in  the  mean  time,  and 
he  alfo  gave  to  them  his  perfonal  eftate  upon  truft,  to  pay  his 
debts  and  funeral  expences,  and,  fubjed:  thereto,  to  pay  legacies,^ 
amounting  together  to  40,000!.  and  famong  them)  .to  the 
plaintifF  a  legacy  of  5>oooi.  He  diredled  the  legacies  to  be 
paid  to  the  refpe^tive  legatees  being  males,  at  21,  and  being 
females  at  their  ages  of  21,  or  days  of  marriage,  which  fhould 
firft  happen,  with  inierefi:  in  the  mean  time  not  exceeding  4I.  per 
cent,  per  ann.  and  directed  the  intereft  tp  be  paid  by  half  yearly 
payments,  or  in  fuch  other  manner  as  the  defendant^  (bould 
think  proper.  And  he  further  dire£ted,  that  if  the  legatees 
being  females,  ihould  die  under  the  age  of  21,  not  having  been 
married,  or  being  males,  (hould  die  under  the  age  of  2^,  thcfl 
the  legacies  to  the  perfons  fo  dying  under  that  age  (hould^not  be 
paid,  but  ihould  be  qonfidered  as  part  of  the  refidue  of  his  per-! 
fonal  eftate,  and  he  gave  the  refidue  .to  the  defendants,  and  his 
fifter  M.  Fijber^  equally,  and  appointed,  the  defendants  execu- 
tors.— The  teftator  died  in  J777,  leaving  the  defendant  Sir  R. 
Pigottf  his  eldeft  brother  and  heir,  and  the  defendants  proved 
the  will.  In  1780,  the  plaintiff,  hyfFiiliam  Grem^  herfiither, 
and  next  friend,  filed  her  bill  againft  the  defendants,  to  have  the 
legacy  of  3,000l.  paid  into  the  Bank  of  England,  in  the  nanie 
of  the  Accountant  General,  with  intereft  at  4l.  per  cent,  per 
ann.  from  the  death  of  the  teftator,  till  fuch  payment  (bould  be 
nia(|e,  to  be  pla9ed  out  in  proper  fun^s,  or  to  have  the  (fime 
fecured  for  her  benefit,  and  that  the  intereft  of  the  legacy  might 
^accumulate  for  her  benefit,  till  (he  married  or  attained  21,  and ' 
in  the  mean  time  for  a  propei*  allowance  out  of  fuch  intereft 
for  her  maintenance  and  education.  The  defendants  by  their 
%sSw^9  admitted  aiTets,  and  the  caufe  coming  on  to  be  heard 

ifi)  Green  <p,  Pigot,  i  Bro.  CC.  f  03^, 
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before  the  Mafter  of  the  Rollsy  he  referred  it  to  the  Mafter  to 
compute  intereft  on  the  legacy  at  4I.  per  cent,  per  ann.  from 
the  end' of  one  year  after  the  teftator's  death,  and  ordered  that  the 
produce  (hould  be  laid  out  in  the  purchafe  of  Bank  3  per  cent.  con« 
Jblidated  annuities  in  the  name  of  the  Accountant- General,  upon 
the  trufts,  and  fubje£l  to  the  contingencies;  in  the  teftator's  wilL 
From  this  decree  there  -was  an  appeal  to  Lord  ThurloWy  Chan- 
cellor, who  gave  judgement  as  follows: — **  The  rulefeemsto 
have   varied,   different   opinions   having  obtained  at  different 
times.     Lord  Hardwicke  feems  fometimes  to  have  thciught  that 
money  toberaifed  fliould  not  be  raifed  till  the  time  of  payment. 
Palmer  v.  Mafon^  i  Atk.  S^S-^Heath  v.  Perry,  3  Atk.  lor. 
ire  both  ftrong  cafes  to  fhew  his  opinion  to  be  fo.     The  latter 
cafes  have  been,  that  the  fund  fljould  be  appropriated.     Ferrand 
•V.   Prentice^   loth'  July,  1750,  before  Sir  Thomas  Clark,  E. 
Prentice  gzvt  to  the  plaintiff  200I.  to  be  paid  ten  years  after  her 
death.     Upon  bill  filed  to  admit  affets  and  give  fecurity,  or  to 
pay  the  money  into  the  bank,  it  was  decreed  that  the  executor 
ihould  do  fo,  and  that  he  (hould  have  the  interefl  in  the  mean 
time,  and,  at  the  end  of  the  ten  years,  the  principal  (hould  be  paid 
to    the  plaintiff. — Walker  v,    Cook^   15th    Febtuary,    i7iJl; 
Legacy  left  to  one  to  be  paid  at  24,  the  plaintiff  being  12,  the 
iather  filed  a  bill  that  the  legacy  might  be  inyefted  in  the  funds, 
and  decreed  fo,  though  it  w^s  declared,  tnat  the  plaintiflF  was 
\not  entitled  to  themoney  till  24. — Johnfon^y.  De  la  Cruzcy 
17th  July,  1749  ;    2000L  left  to  the  teltator's  daughter  at  21, 
in  default,  to  her  child  ;  if  no  child,  to  Mills  j  bill  to  fecure  the 
fund ;  the  court  faid  a  party  fo  circumftanced  might  come  here 
to  have  part  of  the  perfonal  eftate  fecured  for  the  legacy. '  In 
Pierce  v.   Taylor^  22d  May,  1778,  the  fame  was  (aid  to  be 
the  courfe  of  the  court.     Thefe  cafes  go  to  prove,  that  where 
a  legacy  is  to  t)Q  paid,  it  muft  be  fecured;     I  do  not  fee  a  dif- 
tinflioA  as  to  its  being  contingent  or  merely  future.     If  a 
legacy  be  payable  at  21,  and  the  child  dies,  his  executor  cannot 
claim  till  the-  time  when  the  child  would  have  arrived  at  21,  if 
the  legacy  does  not  bear  intereft,  but,  if  it  be  with  intereft,  he 
may  claim  immediately.     If  it  bears  a  lefs  intereft  than  the 
utmoft  ufe,  the  executor  hath  a  right  to  the  ufe  of  the  mpney, 
paying  the  modified  intereft,  Chejler  v.  Painter  {h).     Here,  I 
do  not  incline  to  alter  the  decree  at  the  P.olls,     The  legacy  is 
;to  the  child,  payable  at  21,  with  four  per  cent,  intereft,  which 
is  the  ordinary  intereft  given  by  the  court.     If  the  intereft  were 
fevered  from  the  principal,  I  muft  order  that  to  be  fecured. 
Giving  intereft  even  at  2  per  cent,  vefts  the  principal.    Whe- 
ther the  legacy  be  payable  at  a  fixed  or  a  cofktingent  iyiXMi^  daj} 

ib)Supri. 
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the  efFed  is  the  fame.  I  muft  fecure  the  intereft  of  the  fund. 
If  the  intereft  was  fevered  as  an  allovyrance,  I  muft  fecure  a 
fund  equal  to  it.  The  Mafler  of  the  Rolls  has  done  right  in 
ordering  it  to  be  laid  out  in  the  funds,  but  if  it  Ihould  produce 
more  than  4I.  per  cent,  who  is  to  have  the  furplus?  I  may 
order  it  to  be  paid  to  the  executor.  But  (hould  it  produce  lefs^ 
can  I  order  the  executor  to  make  it  up  ?  No,  I  think  therefore, 
the  produce  muft  be  to  the  ufe  of  the  infant.*' — Decree 
affirmed. 

(r)  B.  bequeathed  to  the  plaintiiF  15,000!.  to  be  paid  at  21 
or  marriage,  with  intereft  in  the  mean  time,  but  if  (he  died 
before,  to  fink.  Queftion,  whether  the  legacy  (hould  be  appro- 
priated, and  intereft  paid,  or  no  intereft  (hould  be  raifed,  until  the 
legacy  was  payable  ?  and  by  the  Majler  of  the  Rolls^  **  The  firft 
point  IS,  as  to  the  legacy  of  15,0001.  If  there  were  no  direc- 
tion as  to  intereft,  the  law  is,  that  where  a  parent  'gives  a 
legacy  to  a  child  unprovided  for,  the  child  (hall  have  intereft 
from  the  day  of  the  parent's  death,  but  here  the  intereft  muft 
pais  by  the  very  words  of  the  will.  I  think  the  money  muft 
be  immediately  raifed,  although  the  child  may  not  live  to  attain 
the  age  of  21  or  be  married,"  and  his  Honour  referred  to  the 
laft  cafe. 

When  the  appropriation  is  made  in  paisy  by  the  executors  or 
truftees,  the  whole  fum  muft  be  properly  invefted,  and  they 
muft  proceed  in  the  fame  mariher  as  the  Court  of  Chancery 
would  do,  if  a  fuit  had  been  inftituted  to  have  the  legacy  fecur- 
ed,  in  which  cafe,  the  appropriation  will  be  good ;  but  if  they 
z&  otherwife,  they  will  not  be  indemnified  in  making  the  ap- 
propriation, although  they  may  have  didtA  pona  fide,  1 

(d)  A,  bequeathed  4000I.  to  his  coufin  5.  Cooper ^  a  co-plain- 
tiJfF  with  her  hu(band,  to  be  paid  within  three  months  after  her 
marriage,  provided  (he  married  with  the  confent  of  her  father ; 
but  if  (he  did  not,  then  it  was  to  go  over,  &c.  The  teftator 
alfo  dire<5led  that  until  fuch  marriage,  intereft  at  3  per  cent. 
(hould  be  paid  to  the  legatee,  and  appointed  E,  JVine^  execu- 
trix. In  1767,  the  executrix  being  about  to  marry  the  defend- 
ant GtbbortSy  invefted  the  4000I.  inthe  purchafe  of444ol.  ftock, 
and  conveyed  the  fame  to  trufteesj  in  truft,  to  pay  5.  Cooper 
4000I.  wichsintereft  at  3  per  cent,  and  the  furplus-intereft  to 
her  the  executrix.  The  legatee  afterwards  intermarrying  with 
the  co-plaintifF  Cooper^  and  the  ftock  turning  out  not  equal  in 
v^lue  to  the  4000I.  they  filed  the  hill  ftating  the  marriage,  and 
a  fettlement  previous  to  it,  and  that  the  Jlock  purchajed  was  not 
equal  in  value  to  the  legacy,  and  .praying  that  Gibbons^  the 

(e)  Carey  v.  Alkew,  %  Bro.  CC.  59.     (</)  Cooper  o^,  Douglas,  2 
Bro.  CC.  ikZ%*  • 
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hgftand  of  the  exe,cutrix,  who  was  thend<*ad,  might  pay  to  the 
truftees  in  the  fettlement,  the  difference  between  the  value  of 
the  ftock  purchafed  and  the  4000I.  legacy.  And  Lord  Thur^ 
lowy  C.  "  The  queftion  is,  whether  the  legacy  was  taken  out 
of  the  teftator's  property.  The  ufes  declared  bv  the  deed  are 
exprefsly  to  pay  the  legatee  4000I.  with  intereft  at  three  per 
cent,  and  to  pay  the  refidue  of  the  intereft  to  the  executrix. 
J(  a  legatee  has  the  legacy  anticipated,  |he  ihuft  (land  or  fall  by 
It,  but  then  he  mutt  have  the  whole  fum.  When  the  court 
appropriates  a  legacy,  it  orders  a  fum  equal  to  the  legacy  to  be 
laid  out ;  but  I  do  not  remember  any  cafe  in  which  the  court 
has'done  fo,  and  given  any  part  of  the  intermediate  intereft  to 
another  pcrfon :  the  executrix  could  not  take  the  furplus-inte^ 
yeflr.  The  money  muft  remain  in  court,  fubjefl:  to  the  applica- 
tion of  the  parties,  and  it  muft  be  referred  to  the  mafter  to 
enquire  into  the  fettlement,  and  to  whom  it  fhall  be  paid." 

{e)  Prior  to  the  rfiarriage  of  the  plaintiff  ff^,  Hutchefon  and- 
Frances  his  wife,  certain  eftates  which  defcended  to  Frances^ 
0x  parte  maiernay  were  conveyed  to  the  ufe  of  Frances  until 
the  marriage,  and  afterwards  in  truft  for  her  during  life,  to  her 
fble  and  feparate  ufe,  remainder  to  fuch  perfons,  as  £he  notwith- 
ftandirig  coverture  fliould  appoint. — Frances  by  will  in  purfu* 
^ncc  of  her  power,  appointed  that  the  truftees  in  the  fettlement 
ihould  after  hei*  death  fell  the  eftates,  and  after  deducing  lool, 
each  for  themfelves,  lay  out  the  refidue  of  the  nioney  to  arife 
by  the  fale  in  the  funds,  and  permit  the  4ntereft  to  be  received 
by  the  plaintiff  W.  Hutchefon^  her  huft)and,  for  life,  and  after 
his  death  to  pav  to  the  plaintiff  yinn  Jones^  therein  called  Jfin 
Hutchefon^  and  Walter  Hutchefony  the  two  youngeft  children  of 
W.  Hutchefon^  1500I.  a-piece,  but  if  either  of  them  happened  to 
die  before  his  or  her  legacy  became  payable,  then  to  pay  theJeg^cy 
of  him  or  her  fo  dying  to  the  furvivor ;  and  to  pay  500I.  other  part 
of  the  faid  principal  money  to  her  coufm  E,  Parker^  if  living  at 
'  the  death  of  the  teftatrix's  huftjand,  but  if  not,  then  to  pay  the 
*50ol.  to  Ann  Jones^     She  alfo  direded  her  truftees  to  pay  loool. 
other  part  of  the  faid  principal  money  to  G.  Parker^  her  exe- 
cutor's, &c.  and  all  the  refidue  of  the  faid  principal  nioney, 
with  the  intereft  or  dividends  which  might  be  due  thereon,  unto 
the  three  youngeftfonsof  JV.  Hammondy  to  be  equally  divided  be. 
twcen  them,  but  if  any  or  either  of  them  happened  to  die,  then 
to  the  furvivors  or  furvivor,  and  if  all  died  before  the  fame  became 
payable,  then  to  P.  Hammond  \  and  file  appointed  her  hufljand~ 
tV*  Ifutcheforty  executor  and  refiduary  legatee  of  her  perfonal 
eftate,  over  which  flie  had  any  difpofmg  pov/Qr.-^ff^alter  Hut* 
ihefon  died  in  the  life  of  the  teftatrix  j  and  after  his  death,  ihe, 

(f)  Hutch^foift  v»  Hwnmond,  3  Bro,  CC.  I2S,  144^ 


Sedl.  III.]  •      of  Legacies.  403 

under  her  power,  added  a  codicil  to  her  will,  and  after  reciting 
the  death  of  Walter y  by  which  the  plaintiff  Ann  Jones  would 
be  entitled  to  the  two  fums  of  1500I.  and  alfo  to  5D0I.  if  E^ 
Parker  died  before  the  plaintiff  IV.  Hutcheforiy  and  which  after- 
wards happened,  the  tefl^atrix  willed  that  \i  Ann  Jones  ihould  in 
the  life  of  IV.  Hutchefon^  marry  without  his  conient  in  writing, 
her  trudees  (hould  pay  the  two  fums  of  i^ool.  and  alfo  the 
fum  of  500I.  in  cafe  of  the  death  of  E.  Parker^  unto  fuch  perr 
fons,  &c.  as  W.  Hutchefon  fliould  by  will  appoint. — The  plaintiffs 
W.  Hutchefon  and  Ann  Jones  furvived  the  teftatrix ;  E.  Parker 
^ied  in  the  life  of  IV  Hutchefon ;  and  Walter  Hutchefon  and  E. 
•Parker  being  both  dead,  Ann  Jones  became  entitled  to  the  fums 
of  1500I.  1500I.  and  50ol.fubje6t  to  the  life-intereft:  of  her  father 
W.  Hutchefon. — After  the  teftat fix's  death,  the  truftees  fold 
the  eftate  for  6,50ol.  and  having  paid  all  coils,  &c.  and  retained 
the  lool.  bequeathed  to  each  of  them,  there  remained  in  their 
hands  6,2521.  6s.  2d.  as  arefidue  of  the  money  arifmg  from  the 
fale.  They  invefted  2695I.  in  the  purchafe  of  4900I.  3  per 
cents,  but  kept  back  3,50ol.  to  be  invefted,  to  anfwer  the 
amount  of  the  legacies  given  tp  Ann  Jones^  iiibjedl  to  her 
father's  life,  in  cafe  they  mould  be  juftified  in  fo  doing. — The 
plaintiff  W.  Hutchefon^  made  feveral  applications  to  Peter 
Hammondy  the  aSing  truftee,  to  invefl  the  j,50ol.  in  the  funds, 
and  feveral  letters  paffed  upon  the  fubjedl ;  the  refult  of  which 
was,  that  the  truftees  were  defirous  that  the  money  fliouId  be 
laid  out,  and  appropriated  to  anfwer  the  legacies,  and  thatfum^ 
with  17].  IDS.  (in  order  to  make  the  ftock  purchafed  an  equal 
fum)  was  laid  out  by  the  broker  of  the  truftees,  in  the  purchafe 
of  6,4001.  3  per  cents*  of  which  notice  was  given  by  Peter,  to 
Hutchefon^  by  a  letter,  but  no  declaration  of  truft  was  made  by 
the  truftees,  Peter  having  advifed  the  father  not  to  incur  that 
expence.  The  plaintiffs  P.  Jones  and  Ann  his  -wife,  (the 
before-named  Ann  Jones)  intermarried,  flie  having  firft  duly 
obtained  in  writing  the  confent  of  her  father ;  and  by  fettle- 
ment  made  prior  to  the  marriage,  it  was  agreed  that  their 
proportionable  ftiare  of  the  ftock  ihould  be  afligned  to  the  ^ 
father  and  other  truftees  to  the  ufes  of  the  marriage.  The  bill 
among  other  things  prayed  it  to  be  declared  that  the  truftees  of 
the  marriage  fettlement  of  P,  Jones  and  Ann  his  wife,  were 
entitled  to  the  3  per, cent,  annuities  purchafed  with  the  3,500!. 
upon  the  trufts  of  fuch  fettlement,  and  that  the  ftock  might 
be  transferred  to  them.  Queftion,  whether  what  had  beea 
done  amounted  to  an  appropriation  ?  and  if  fo,  whether  fuch 
appropriation  could  be  made  without  the  confent  of  the  perfbns 
who  might  ultimately  become  intitled,  upon  the  contingency 
of  its  becoming  forfeited  by  a  marriage  without  confent,  and 
no  appointment  made  by  the  plaintiff'  W.,  Hutchefon^  purfuant 
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to  the  power  in  the  codicil,  which  introduced  another  confi- 
f^deration,  whether  the  condition  in  the  codicil  would  be  a  for- 
feiture, in  cafe  flie  ftiould,  upon  the  death  of  her  then  prefent 
hufband,  marry  again  in  the  life  of  her  father  without  his  con* 
fent  f  And  by  Buller^  J.  **  The  next  queftion  relates  to  the 
3,5pol.  given  to  the  plaintifF  Jnn  yones ;  and  upon  this,  feve- 
ral  queftions  have  arifen, — ift.  Whether  this  fum  could  have 
been  appropriated  by  the  truftees,  or  the  court — idly.  Whether 
ijt  has  been  fo  appropriated — 3dly.  Whether  it  can  be  now  paid 
to  the  truftees  under  her  marriige  fcttlement  ? — With  refpeft 
to  the  firft  queftion,  whether  it  can  be  appropriated  ?  it  is  only 
ncceffary  to  go  to  the  cafe  of  Green  v.  Pigot  (/),  which  de- 
cided, that  even  on  contingent  interefts,  any  perfon  interefted, 
jnay  come  and  have  the  fund  appropriated ;  and  it  is  convenient, 
and  indeed  neceffary  that  it  fliould  be  fo ;  and  in  cafes  where 
the  intereft  of  the  fund  has  been  given  to  A.  and  the  principal, 
ftibjedl  to  that  intereft,  divifible  aniong  feveral  parties  ;  upon  the 
application  of  J,  the  court .  has  interfered.  The  queftion  is, 
whether  there  are  other  rights  afFe£led  by  the  appropriation  ; 
where  that  is  not  the  cafe,  it  has  been  frequently  done.  I  did  it 
laft  week  in  the  cafe  of  Lady  Cavendijh^  and  ordered  the  fund  of 
which  fhe  was  intitled  to  the  intereft,  to  be  paid  to  her  fon,  (he 
coming  in  and  confenting.  Then  if  the  court  would  have 
appropriated  the  fund,  the  truftees  are  juftified  in  doing  it  with- 
out it's  intervention.  The  fecond  queftion  is,  whether  they 
have  appropriated  it  ?  If  the  truftees  are  not  decided  in  their 
opinion,  they  have  a  right  to  afk  the  opinion  of  the  court ;  in 
this  cafe  the  truftees  have  afted  a  fair  and  honourable  part,  to 
give  every  perfon  interefted,  every  advantage  they  could.  They 
certainly  have  not  thought  the  refiduary  legatees,  the  perfons 
principally  interefted  ;  if  they  had  1  fliould  not  have  approved 
their  conduft.  The  particular  legatees  are  the  principal  objeSs 
of  the  teftator*s  bounty,  and  therefore  not  to  be  facrificed  to  the 
intereft  of  the  refiduary  legatees,  who  are  more  remote  in 
his  intention.  The  truftees  did  not  chufe  to  do  it,  without 
the  opinion  of  the  court ;  but  the  tenor  of  their  letters  is,  that 
they  arefeady  to  do  it  if  they  can.  They  have  made  the  appro- 
priation, and  by  the  letters  and  condu6^  both  of  the  father  and 
daughter,  it  appears  they  have  allowed  and  apptoved  of  it. 
The  father  in  one  of  his  letters  fays,  he  will  make  it  up  a 
round  fum,  and  that  he  is  ready  to  take  it  at  all  rifks.  The 
truftees  feparated  that  fum,  as  a  fum  to  pay  the  father  ani 
daughter  the  legacies.  But  let  us  fee  what  could  have  been  the 
intention  of  the  parties.  The  fum  to  be  laid  out  was  to  be 
3,5001.  but  that  could  not  be  done  exaSly:  the  broker  added 
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thereupon  17I.  more.  Was  it  neceflary  the  truftees  (hould  be 
exaft  ?  clearly  not,  after  the  father  had  faid  he  would  make  it 
up  a  round  fum.  Then  with  refpeft  to  the  declaration  of  truft, 
it  appears  a  declaration  of  truft  was  prepared  ;  but  Mr.  Ham" 
mond  thought  it  unneceflary  to  put  Mr.  Hutchdfon  to  that 
expence.  It  does  not  admit  of  a  doubt,  that  the  fum  was  laid 
out  for  the  payment  of  the  legacies,  and  the  only  condition  in- 
tended was,  if  the  court  (hould  approve ;  if  it  did,  it  fliould 
operate  as  an  appropriation.  The  queftion,  therefore  is,  whe- 
ther ftock  fcould  now  be  transferred  to  the  truftees  of  Ann 
Joneses  marriage-fettlement,  the  father  being  intitled  to  the 
interefl:  for  his  life.  I  have  doubted  more  upon  this  part  of  the 
cafe  than  the  others.  It  waS  ftrongly  preffed  by  Mr.  Mitfovd'^ 
that  the  father  could  not  give  up  his  power  of  re-appointing,  on 
the  daughter's  marrying  during  his  life  without  confent.  If 
any  perlon  is  interefted  bcfides  the  father  and  daughter,  I  can- 
not order  this  fum  to  be  transferred.  I  am  clear,  the  power 
cannot  be  releafpd,  Co.  Lift.  26$^  b,  Brownlow^  210.  But  if 
the  condition  is  releafed,  it  (hould  feem  that  the  power  is  void. 
This  depends  upon  the  queftion,  whether  the  condition  is  fatis-^ 
fied  by  Jnn  Joms^s  fir(t  marriage  with  the  confent  of  her 
father.  The  words  of  the  codicil  are  very  ftrong.  There  are 
cafes  where  conditions  of  this  kind  are  confidered  odious,  and" 
if  this  condition  were  extended  beyond  a  firft  marriage,  it  might 
be  attended  with  inconver^ience,  and  I  do  not  think  it  would 
fall  within  the  original  intention  of  this  condition.  The  in- 
tention of  thefe  conditions  is,  to  prevent  children  from  makrng 
inconfiderate  engagements;  they  therefore  do  not  extend  to 
the  cafe  of  a  widow,  or  to  a  fecond  marriage,  and  therefore  the 
court  is  warranted  to  fay,  the  condition  is  complied  with  by 
the  firft  marriage  :  that  the  legacy  is  vefted,  and  the  condition 
•gone  i  confequently  there  is  an  end  to  the  father's  power,  and 
nobody  is  now  interefted  but  the  father  and  the  daughter :  and 
the  cafe  ftands  upon  the  fame  ground  with  that  of  Lady.  CaviH" 
dijhy  where  the  tenant  for  life  agrees  to  give  up  the  advantages 
of  a  fum  of  money  for  life,  and  confents  to  it  being  paid  immedi* 
ately  to  the  perfon  intitled  to  the  principal.*'  It  was,  therefore 
decreed  that  the  3,5001.  (hould  be  paid  to  the  furviving  truftee 
in  Ann  yones*^  fettlement. — The  caufe  being  reheard  before 
Lord  Thurloxuy  C.  he  exprefTedhimfelf  tothis  effecJ  : — "  None 
of  the  cafes  have  been  attended  with  the  fame  circumftance  as 
the  prefent ; — That  the  land  is  to  be  fold,  the  money  invefted 
in  the  funds  to  the  ufe  of  one  for  life,  then  the  funds  to  be  fold» 
and  the  money  to  be  divided,  by  which  it  might  happen  that 
the  refidue  would  be  very  great  or  very  fmall,  or  even  that  the 
legatees  muft  abate :  I  think  the  direction  to  lay  out  the  mone^ 
in  the  fund^' was  merely  for  the  purpofe  of  arrangement,  add 
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the  rights  of  the  parties  were  not  intended  to  be  afFefted  by  it* 
In  order  to  fay  that  they  were  to  be  afFeftcd,  the  teftatrix  muft 
have  forefeen  the  event,  and  have  intended  to  give  the  refiduary 
legatee  a  chance,  what  would  be  the  event  of  the  funds  ;  if  fo, 
I  agree  it  would  be  impoflible  for  the  father  to  do  more  than  to 
give  up  his  own  chance,  and  he  could  not  enable  the  daughter  to 
m^ke  an  immediate  claim.  On  the  other  fide  it  is  faid,  ihe 
meant  only  to  make  an  arrangement.  It  is  material  to  confider 
it  with  a  view  to  the  original  tranfaSion.  Suppofe  her  inten- 
tion was  to  give  the  refiduary  legatee  a  chance,  what  might  be 
the  value  of  the  ftock  in  the  event ;  the  court  could^not  order  it 
to  be  divided  till  the  death  of  the  tenant  for  life  :  but  I  think 
the  better  conftruftion  is,  that  it  was  merely  for  the  purpofe  of 
s^n  arrangement,  in  which  cafe  if  the  father  would  releafe  his 
intereft,  either  to  his  daughter  or  the  refiduary  legatee,  it  would 
give  ^n  immediate  intereft,  and  confequently  there  might  be  an 
appropriation, — Then  the  appropriation  was  made  conditionally, 
to  abide  the  inquiry,  whether  it  could  be  made  :  I  am  inclined 
to  think  the  appropriation  could  be  made,  and  if  fo,  it  is  made." 
Decree  affirmed. 

In  cafes  where  parts  of  the  teftator's  perfonal  eftate  are  fpcci- 
fically  bequeathed  for  life,  with  a  limitation  over  upon  the 
death  of  the  perfon  taking  the  life  intereft,  fuch  legatee  rauft  fign 
and  deliver  an  inventory  of  the  chattels  fo  bequeathed  to  him, 
yi  order  that  they  may  be  afcertained  for  the  information  and 
benefit  of  the  fubfequent  or  fecond  legatee  {g).  It  appears  to 
have  been  the  ancient  praftice  of  the  court,  to  require  the  per- 
fon intitled  to  the  partial  intereft  in  the  bequeft,  to  give  fecurity 
to  or  for  the  benefit  of  the  legatee  appointed  to  fucceed  him  (A). 
But  the  praSice  became  gradually  altered  as  above  ftated,  upon 
a  conviiSion,  that  requiring  from  the  firft  legatee  an  inventory 
only  of  the  property  bequeathed,  was  attended  with  more  equal 
juftice  to  both  legatees;  If,  however,  particular  circumftances 
were  fhewn  under  which  it  would  be  dangerous  to  truft  the 
^property  to  the  firft  legatee  or  executor,  without  taking  a  fuf- 
ficient  fecurity,  as  in  inftances  of  infolvency,  &c.  fuch  fecurity 
V^ould  be  ordered  to  be  given.  Accordingly  in  a  cafe,  where — 

(/)  A.  gave  a  legacy  to  his  child,  an  infant,  payable  at  23, 
and  made  his  wife  executrix,  who  married  a  fecond  hujfband  and 
died  5  the  huftjand  took  adniiniftration  de  bonis  non^  with  the 
will  annexed,  his  wife  being  refiduary  legatee.  The  biliy«^- 
gefted  his  injolvency^  and  prayed  that  he  might  give  fecurity  to 
pay  the  legacy  when  due,  and  it  was  decreed  according  to  the 
prayer.  ^  ^   . 

.    {g)  3  P.  Will,  335.  I  Atk.  470.  2  Atk.82.      {b)  Chanc  Rep.  iia. 
%  Vern.  454.  9  Mod*  93.     (i)  Rous <v.  Noble,  %  Vcrn.  249. 
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In  Foley  r.  Burmll  (i).  Lord  Thurkw  iaid>  <<  the  cafes  as 
to  tenant  for  life  giving  fecurity  for  the  goods  have  been  over« 
ruled,  and  the  court  now  demands  only  an  inventory,  which  is 
more  equal  juftice,  as  there  ought  to  De  danger^  in  order  to  re- 
quire fecurity/* 

(i)  I  Bro.  eC.  279.  Carth.  458,  S.  P. 
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Of  the  Abatement  and  Refunding  of  Jiegacies. 

xF  a  teftator's  afTets  be  infufficient  to  pay  both  debts  and  lega- 
cies, the  pecuniary  legatees  muft  abate  proportionably  inter  fe 
(tf)  :  and  if  any  of  them  receive  the  whole  amount  of  his 
legacy,  fuch  legatee  will  be  obliged  to  refund  fo  much  as  will 
reduce  it  to  an  equality  with  the  reft. 

In  cafes  of  legacies  of  ftock  operating  as  general  legacies, 
when  the  legatees  are  called  upon  to  abate  with  other  pecuniary 
legatees,  the  abatement  will  be  regulated  according  to  the 
value  of  ftock  at  the  end  of  one  year  next  after  the  teftator*$ 
death. — Thus  in  ; 

Blackjhaw  v.  Rogers  (^),  the  teftator  gave  200I.  confols  to 
y.  R,  to  keep  a  monument  in  repair,  and  to  retain  the  furplus 
for  his  own  ufe.  By  a  codicil,  he  gave  the  intereft  of  300I.  to 
M,  C,  for  life,  dire(3ing  the  principal  after  her  death  to  fall 
into  the  refidue.  There  being  a  deficiency  of  affets,  Lord 
ThurloiUf  C.  decreed  that  y,  K.  and  M.  C,  were  to  abate  in 
proportion,  and  that'the  Mafter  fhould  inquire  into  the  value  of 
the  ftock,  at  one  year  from  the  teftator^s  death. 

It  is  a  rule  in  equity  to  prefume,  that  when  an  executor  pays 
one  legacy,  he  has  poifefled  affets  fufficient  to  pay  all  the  legacies, 
and  although  the  faft  may  not  bs  fo,  yet  not  to  admit  proof  to 
the  contrary,  therefore  in  fuch  cafes  executors  will  be  obliged  to 
make  up  the  deficiency  out  of  their  own  money,  as  the  court 
will  not  permit  them  to  inftitute  fuits  againft  the  legatees  whom 
they  have  voluntarily  paid,  to  oblige  them  to  refund. 

(c)  A,  by  his  will,  after  giving  feveral  confiderable  legacies, 
appointed  his  brother  y,  Coppin^  executor  and  refiduary  legatee. 

*~~7*  ^^PP^^  ^l^^  ^^s  b^ll)  alledging  that  he  had  paid  the  legatees 
more  than  the  affets  would  allow,  merely  upon  a  mifreprefen- 
tation  of  the  value  of  the  teftator's  perfonal  eftate,  which  had 
fuifered  unexpe6led  loffes,  he  therefore  infifted,  that  if  he  through 
importunity  or  kindnefs  to  feveral  of  the  legatees  who  were  his 
relations,  had  paid  legacies  beyond  the  aflets,  fuch  over-pay* 
ments  fhould  be  refunded.  But  Lord  Kingj  C*  faid  that  there 
did  not  appear  to  be  any  fraud  or  mifreprefentation  made  ufe  of 
by  the  legatees  to  whom  the  payments  had  been  made;  and 

(a)  I  P.Will.  422.  (b)  Cited  by  the  Mafter  of  the  Rolls,  in  Sim- 
mons 1;.  Vallance,  4  Bro.  CC.  349.  (c)  Coppino/.  Coppin,  a  P.  Will* 
292, 196. 
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there  being  much /more  feafon  to'tS}nk  that  J,  Coppln^  the 
^pcecutor  was  cognizant  of  and  informed  concerning  the  tefta- 
tor's  cincumftances  than  the'  legatees,  his  Lordfhip  therefore 
would  not  order  any  refunding  ;  and  being  a  hard  caiej  no  cofts 
were  given  on  either  fide. 

The  exceptions  to  the  rule  feem  to  be  where  the  executor 
has  -not  paid  the  legacy  voluntarily  but  by  compulfion  ;  or  when 
debts  have  been  claimed  after  the  aflets  were  diftributed  among 
the  other  creditors  and  lelgat-ees,  and  [>erhaps  in  both  cafes  the 
executor  may  compel  the  le'gatee  to  refund. 

In  Newman  V,  Bari9n  {d)^  the  queftion  was,  whether  an 
executor  fhould  -compel  a  legatee-  to  reffund,  and  the  cafe  of 
Grav£  V.  Bain/on^  wias  cited,  where  one  legatee  being  paid  ih 
full  bis  whole  legacy,  and  there  Wahting  aflets  to  pay  the 
other  legacies,  it  was  decreed  for  the' benefit  of  the  unfattsfied 
legatees,  that  the  legatee  who  had  received  his  full  legacy 
ihould  refund  and  be  paid  only  in'  proportion. — The  cafe  of 
Hsdges  V,  IVaddingtan^  was  alfo  cited,  where  a  creditor  compel- 
led a  legatee  to  refund,/  And'  per  curiam^  "  A  creditor  feall 
follow  the  aflets  in -equity  into  whalf^ver  hands  they  come, 
tut  where  the  cxedutar  has  voluntarily  ^aid  the  whole  legacy,' 
and  afterwards  the  aflets  prove  deficient  to  pay  the  other  lega- 
cies, they  conceived  that  neither  the  executor  nor  any  of  the 
Other  legatees  (hould  compel  him  to  refund-.  But  if  the  pay- 
ment bad  not  been  voluntary,  but  the  legatee  had  recovered 
the  legacy  by  decree,  there  he  Ihould  hav^  refunded:" 

In  Neltkrop  v.  Bifcoe  {^),  it  was  faid  and  admitted  by  the 
courts  that  if  the  executors  pay  away  the  aflets  in  legacies,  and 
afterwards  debts  appear^  and  they  be  obliged  to  pay  them,  of 
which  debts  they  .had'  no  notice  before  the  legacies  were  paid, 
the  executors  by  a  bill  might  compel  the  legatees  to  refund. 

(/)  .Bill,  by  an  executor  againft  a  legatee  to  refund  a  legacy 
voluntarily. paid  i;o. him  by  the  executor,  the  aflets  falling  fhbit 
to  fatlsfy..the  .teftator.'s  debt.  •  Decreed,  that  the  defendant 
ihould  refund  to  the  plaintiff,  and  thatan  executor  may  bring  a 
bill  againfl;.a;legateeto  refund  a  legacy  voluntarily  paid,- as  well 
as  a  creditor ;  for  the  executor  paying  a  debt  of  tneteftator  oat 
of  his  own.  pocket,;  ftands  in  the  place  of  the  creditor j  and  has 
the  fari^e  equity  againft  a  legatee  to  compel  him  to  refund.    ' 

In  general/an'  unfatisfied   legatee   cannot' maintain  a  -  fui^ 
againft  a  legatee  who  has  been  paid  by  the  executor;  for  the. 
remedy  in  the  firfl:  inftancc  is  againft  the  executor,  who,  by 
paying  one  legacy,  has. admitted  afiTets  for  the  paydient  of  all. 
Thus  in  Qrr  v..  Kainet.  {g).  Sir  John  Strange y  M.  R.  faid 


{d)  iVcrn.  105.    (e)  t  Chan.  Ca.  135-6.  (/)  Davis  *u, 
Abn  *'  Deidfc,»?  p. ^arj,  pli ^5.    {g)  a  Vcf.  194. 
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Pear  forty  and  thejr,  and  Rujhworth^  who  was  then  an  infant, 
filed  the  bill  againft  Simpfon  and  TVrighty   Thorley  being  dead^ 
and  againft   the    affignees    and    the    bankers,    praying    that 
it  might  be  declared   that   the   funds   transferred  by  Simpfon 
to    the    bankers     were    liable    to    the    plaintiffs'    legacies. 
The  defendants  Moffat  and  Co.  ftated  in  their  anfvver  that  about 
February,    17^4?    oimpfon   opened   an  account  with  them  as 
bankers^  which  continued  till  his  bankruptcy  ;  in  the  courfe  of 
which,  he  drew  a  number  of  bills  upon  them,  and  was  always 
or  for  the  moft  part  in  their  debt,  for  which  they  repeatedly 
preffed  him,  and  frequently  r'efufed  to  accept  and  pay  his  bills 
until  he  remitted  money  to  diTcharge  or  leflen  the  balance,  and 
informed  him,  that  they  would  not  continue  fuch  account,  unlefe 
le  made  remittances  to  ahfwer  the  bills.     That,  on  the  nth  of 
May,  1797,  he  was  indebted  to  them  in  3Q9I.  i8s.  5d.  hefides 
bills  which  they  had  accepted  for  him,  not  then  due,  and  hav- 
ing reprefented  that  he  was  under  the  neceflity  of  immediately 
providing  a  large  fum  of'money,  requ,efted  them  to  advance  it, 
and  to  induce  them  to  do  fo,  offered' to  transfer  the  funds  men- 
tioned in  the  bill  as  a  fccurity,  as  yvell   for  the  balance  then 
due,  as  alfo  for  what  they  fhould  then  ad  vane  e,  and  alfo  for  all 
other  fums  which  they  fliould  at  any  time  afterwards  pay  on  his. 
account.    That^the  defendants  having  upon  thofe  terms  agreed  to 
advance  the  money  which   Simpfon' then  wanted,  he,  on   the 
iith  of  May,  1797?  transferred  to  theni  icol.  3  per  cent,  con- 
fols,  and  the  ftock  mentioned  in   the  bill.     That  the  lool. 
3  per  cents,  were  then  ftanding  in  the  names  of  Lu/h  and  E. 
Smithy  arid  the  other  funds  in  the  name  of  John  Smithy  which 
the  defendants  knew,  as  at  Slmpfon*s  requeft  they  received  the 
dividends  under  a  power  of  attorney  from   E,   Smithy  which 
they  always  placed  to  the  credit  of  SimpforCs  account.     They 
denied  they  either  knew  or  fufpedied  that  the  funds  were  not 
at  the  time  of  the  transfer,  the'abfolute  propei-ty  oi  Simpforiy  as 
executor  or  devlfee  of  E»  Smith  y  thsit  they  were  part  of  the 
jcrfonal  eftate  of  y^i«  Smith:,  hut  on  the  contrary  that  they 
believed  they  were  Simpfon^s  own  property,  and  that  Simpfon 
reprefented  tp  them  that  he  was  abfolutely  entitled   thereto, 
fubjedt  only  to  an  annuity  of  20 1.  to  E.  Smithes  fifter  for  life^ 
and  to  a  few  TmaH  legacies;    that  he  had  full  power  to   dif- 
jpofe  thereof,  anfl  would  have  clone  fo,  but  for  the  low  price  of 
the  fundS)  which  he*expe£ted   would  rife.     They  alfo  ftated 
they  did  not  know  that  any  of  the  legacies  to  the  plaintiffs  or  to 
any  other  perfon  were  unpaid,  and  fet  forth  a  letter  from  Simp^ 
fon  to  thern,  ftating  the  death  of  Mrs.  Smithy  that  flie  had  left 
him  the  whole  of  her  property,  paying  20I.  a  year  to  her  fifter 
for  life^  then  ^6  year$  eld,  and  a  few  very  fmall  legacies  ^  that 
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he  intended  fliortly  to  be  in  London,  fuppofing  her  will  neccC- 
fary  to  be  proved  there^  on  account  of  the  money  in  the  funds, 
and  dating  his  intention  to  produce  the  will  to  them,  before  he 
ibould  do  any  thing,  being  well  aiTured  they  would  advife  him 
for  the  beft  to  fave  expence. — The  defendants  then  ftated,  that 
in  confequence  and  in  faith  of  the  transfer,  they  on  the  13th  of 
May,  1797,  paid  bills  and  notes  on  S impfon*s  "Siccount  to  the 
amount  of  673I.  is.  6d.  which  they  believe  was  the  fum  or  part 
of  it,  for  which  he  was  anxious  to  provide.     That  on  the  i6th 
of  February,  1798,  he  gave  the  defendants  the  following  autho- 
rity in  writing. — "  Meffrs.  Moffatt,  &c.  Gentlemen,  having 
fome  time  back  transferred  into  the  name  of  your  partner,'  Mr* 
Kenjington,  fundry  fums  of  different  ftocks  and  annuities^  as  a 
fecurity  for  any  advances  or  engagements  which  you  might  at 
that  time  have  come  under,  or  might  at  any  future  time  come 
under   f-^r  me,  I  hereby  authorize  you  to  fell  or  otherwife 
difpofe  of  the  fame,  whenever  you  may  think  proper,  at  my 
rifk  and  for  my  account ;  and  1  will  confirm  and  approve  of 
the  fame,  and  will,  whenever  required  by  you,  execute  a  legal 
inftrument  to  that  effedt — JoJ^ph  SimpfonJ^ — The  defendants 
then  ftated,  that  upon  the  faith  of  the  transfer,  and  fecurity  of  the 
fiaid  funds,  they  paid  the  bills  of  Simpfon  to  a  much  greater 
amount,  and  fufFered  him  to  be  in  arrear  in  a  much  larger 
balance,  than  they  had  before  done,  fo  that  when  he  became  a 
bankrupt  he  was  indebted  to  them  1,435!.  19s.  6d.     That  they, 
never  ha4   any  other   fecurity,   except   that    Simpfon   and  £. 
Smithy  executed  a  bond  to  them  in  December,  179S,  for  fccur- 
ing  any  balance  which  might  be  due  from  Simpfon^  in  account 
between  him  and  them,  and  the  bills,  drafts,  and  notes  paid  to 
them  as  his  bankers,  which  when  received,  they  placed  to  the 
<^redit  of  his  account.— -The  queftion  was,  whether    Simpp 
Jon  as  executor,  could  pledge  this  property  for  his  own  debt,  fo 
as  to  preclude  the  legatees  from  following  it  into  the  hands  of 
Meffrs: Mofatt,  &c.  ?     And  by  the  Majhr  of  the  Rolls  "  The 
queftion  is,  whether  the  plaintiffs  legatees  can  follow  the  affcts 
in  the  hands  of  third  perfons,  to  whom  the  executor  has  trans-  - 
ferred  them.     There  is  no  evidence  in  the  caufe  but  the  an- 
fwer.     I  cannot  therefore  infer  any  thing  againft  the  defend- 
ants, which  they  do  not  admit ;  for  it  was  in  the  power  of  the 
plaintiffs  to  procure  an  explicit  admiflion  or  denial  of  every 
h&y  within  the  knowledge  of  the.  defendants.     I  cannot  affume 
that  they  ever  fa w  Mrs;   Smithes  will,  though  Simpfon  fays, 
he  was  to  produce  it  to  them  ;  for  they  do  not  fay,  they  ever  did 
fee  it.     Without  doubt  the  plaintiffs  are  entitled  to  a  decree 
againft  the  executor  now  a  bankrupt ;  and  his  aflignees  are 
parties.     Several  well  knowa  cafes  were  referred  to  on  both^ 
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Udes.'     The  defendants  rely  upon   Nugent   v.    Giffbrd    (/), 
Meady.  Lord  Orrery  (m),  and  fVhale  v.  Booth  [n)^  as  eftablifli- 
ing  the.  abfolute  right  of  the  executor,  to  hind  the  affcts  by  any 
difpofition ;  at  leaft,  where  thpre  is  no  a(9:ual  fraud  in  the  party 
taking  under  it.     The  other  cafes,  Humble  v.  Bill  [o)^  Crane  v. 
Drake  (^),  Farr  v.  Nexvman  (^),  Bonny  v.  Ridgard  (r),  and- 
jfndrew  v.    Wrigley  (j),  are  relied    on    by   the  plaintiffs,  as 
ihewirig  that  there  are  limits  to  that  rule ;  which  limits  they 
contend  are  here  tranfgrcffed.     Though  it  is  difficult  to  recon- 
cile all  the  doftrine  and  diila^  that  are  to  be  found  in  the  cafes, 
the  decifions  do  not  appear  to  me  to  be  inconfiftent.     It  is  true, 
that  executors  arc  in  equity  mere  truftees  for  the  performance 
of  the  will :  yet  in  many  refpedls  and  for  many  purpofes  third 
pcrfons  are  entitled  to  confider  them  abfolute  owners.     The 
mere  circumftance,  that   they  are  executors,  will  not  vitiate 
any   tranfafl:ion   with  them  ;  for  the  power  o^  difpofition  is 
geperally  incident ;  being  frequently  neceffary  ;  and  a  ftranger 
Ihall  not  be  put  to  examine,  whether  in  the  particular  inftance 
that  power  has  been  difcreetly  exercifed.     But  from  the  propo- 
fition,  that  a  third  perfon  is  not  bound  to  look  to  the  truft  in 
every  refpefl:  and  for  every  purpofe,  does  it  follow,  that  deail- 
ing  with  the  executor  for  the  affets,  he  may  equally  look  upon 
him  as  abfolute  owner,  an^  wholly  overlook  his  charafter  as 
truftee,  when  he  knows  the  executor  is  applying  the  aflets  to  a 
purpofe  wholly  foreign  to  his  truft  ?  Nodecinon  neceffarily  leads 
to  fuch  a  confequence.     In  Nugent  v.  Gifford^  it  appears  from 
the  Regifter's  Book,  as  ftatcd  in   Andrew  v.  Wrigley^  though 
not  in  the  report  in  Atkins^  that  the  teftator  died  two  years  be- 
fore the  executor  and  refiduary  legatee  made  the  affignment 
that  was  impeached.     At  leaft,  therefore,  there  was  room  to 
fuppofe,  that  the  executor  might  in  that  period,  by  advances  on 
^count  of  the  truft,  have  entitled  himfelf  to  reimburfement 
out  of  the  affets:  but  even  fo  explained,  the  late  Majler  of  the 
Rolls  would  not  go  farther  than  to  fay,  that  cafe  might  be  right- 
ly decided ;  and  in  Scott  v.  Tyler^  2  Bro.  CC.  477,  Lord  T^hur- 
low  faid,  it  was  difficult  to  reconcile  it  with  Crane  v.  Drake. 
In  Mead  v.  Lord  Orrery^  Lord  Hardwickey   inftead  of  ftating 
fbortly  and  genei*ally,  that  an  executor  has.  the  abfolute  right,  to 
difpofe  as  he  pleafes  of  the  teftator's  property,  enters  into  all  the 
circumftancesto  fhewthat  in  that  cafe,  the  affignment  ought  to 
ftand  ;  that  it  was  made  feveral  years  after  the  teftator's  death  '; 
that  it  was  not  the  cafe  of  a  fole  executor  difpofing  for  his  own 
benefit,  but  of  three  executors,  two  not  interefted,  one  a  refi- 

(/)  I  Atk.  463,  ftated  from  the  Regifter's  book  by  the  Matter  of  the 
Rolls,  4  Bro.  CC.  ^^6,  (m)  3  Atk.  235.  («)  4Term  Rep.  6a5~-note, 
<o)  2  Vern.  444,  i  Bro.  P.  C.  71.  (/>)  a  Vern.  616,  {q)  4  Term.  Rep. 
621.     <y)  Stated  4Bro.  CC,  13Q.     (/>  4  3ro.  CC.  1515, 
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duary  legatee ;  that  as  he  was  one  of  the  executors,  and  in  his 
banking  (hop,  the  money  alFairs  were  tranfaded,  he  might  have 
been  as  he  3vas  recited  to  be,  the  ible  owner  of  the  mortgage : 
he  might  be  a  creditor  for  that  fum,  by  advances  made  by  him : 
or  it  might  have  been  releafed  and  affigned  to  him  by  the  other 
executors,  as  his  (hare of  the  refiduary  eltate.  Under  all  thofe  cir- 
cumftances,  perhaps  it  would  have  been  hard  to  have  deprived 
the  aiiignee  of  the  benefit :  and  yet  Lord  Kenyotij  in  Bonny  v. 
Riigaf-dy  with  an  accurate  note  of  which  1  have  been  favoured 
by  Mr.  Cox,  declared  his  difl'ent  from  that  cafe,  and  declared 
that  he  fhould  have  given  the  oppofite  decifion,  and  yet  there 
was  nothing  like  exprefs  fraud ;  and  no  motive  for  it  iii  order 
to  obtain  that  affignment,  for  Mead  the  younger,  was  not  in« 
debte^,  but  was  only  to  give  fecurity  for  what  might  come  to 
him  afterwards  as  receiver  ;  and  he  ufed  the  mortgage  for  that 
purpofe.     It  was  indilFerent  to  them,  whether  they  had  that  or 
any  other  fecurity.     But  Lord  Kenyan  fays,  that  if  there  be 
either  exprefs  or  implied  fraud,  the  purchafer  is  bound.     In 
Whale  v.  Booth^  though  that  cafe  feems  over-ruled  hy  Farr  v. 
Newman^  ftrefs  was  laid  upo;i  the  circumdance,  that  the  tefta- 
tor  had  been  dead  three  years.     And  Lord  Mansfield  fays,  *  if 
the  executors  paid  all  demands,  as  in  that  time  they  might  have 
done,  the  aflets  belong  to  them.*     Thofe  three  cafes  for  the  de- 
.  fendants  are  in  fome  degree  impeached  in  fubfequent  decifions. 
But  fuppoiing  they  were  not  impeached,  there  is  nothing  in  any  of 
them  excluding  the  poffibility  of  the  executor  having  acquired 
on  the  execution  of  the  truft,  a  right  to  appropriate  to  himfeif 
the  ajTets.     But  in  this  inftance,  the  adignment  was  ma^e  in 
lefs  than  a  month  after  the  death  of  Mrs.  Smith,     There  is  not, 
therefore,  the  leaft  ground  for  the  prefumption  of  right  requir- 
ed to  theaffets  of  Mr.  or  Mrs.  Smithy  by  payments  made  in  that 
fhort  interval  on  account  of  either  eftate.     It  is  not  pretended  it 
was  to  fatisfy  any  claim  on  either  eftate:  for  the  exprefs  pur- 
pofe appears  to  have  been  to  fecure  a  debt  of  his  own,  which  he 
already  owed  to  the  bankers,  and  other  advances  they  were  to 
make  by  taking  up  bills  of  his,  then  actually  outftanding.     They 
had  diftin^  notice  therefore,  that  the  money  was  not  to  be 
applied  to  any  demand  upon  either  eftate  ;  but  the  aftets  were 
to  be  whoUy  applied  to  the  private  purpofe  of  the  executor. 
Allowing  every  cafe  to  remain  undifturbed,  does  it 'follow  from 
any,  that  an  executor  in  the  firft  month  after  the  teftator's  death, 
can  apply  the  afTett  in  payment  of  his  own  debt  ?  and  that  a 
creditor  is  perfe£lly  (afe  in  fo  receiving  and  applying  them,  pro- 
vided he  abftains  from  looking  at  the  will,  which  would  £hew 
the  exiftcnce  of  unfatisfied  demands  ?     I  am  for  the  moment, 
)ceeping  out  of  fight  the  feprefentation  made  by  Slmpfan^  and 
fupporing  the  <^ueftiOn  to  be,  whether  an  executor  may  thus 
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deal  and  be  dealt  with  }  and  it  is  clear^  that  no  rule  of  jufl-ice 
permits,  or  of  convenience  requires,  that  he  ihoiild  have  this 
unbounded  power.  Though  it  may  be  dangerous  at  all  to  re- 
firain  the  power  of  purchafing  frotn  him»  what  inconvenience 
can  there  be  in  holding  that  the  afiets,  known  to  be  fuch,  (hould 
not  be  applied  in  any  cafe  for  the  executor's  debt  ^  unlefs  the 
cn'edttor  could  beiirft  fatisfied  of  his  right.  It  may  bp  eflfen- 
tialthat  the  executorfhould  have  the  power  to  felltheailets :  but  it 
is  not  eflential  that  he  Ihould  have  the  power  to  pay  his  own 
creditor,  and  it  is  not  juft,  that  one  man's  property  fliould  be 
applied  to  the  payment  of  another  man's  debt.  But  the  quef* 
tion  is»  not  whether  the  rule  is  now  to  be  made  moi  e  &nStj 
but  whether,  general  juftice  and  convenience  require  it  to  be 
relaxed  beyond  all  former  precedent?  I  (bould  hefstate  to  go 
fo  far  as  other  cafes  have  gone ;  but  this  would  go  much  far* 
ther  than  any.  If  the  fecond  point  in  Scoti  v.  Tylery  had  re- 
ceived the  decifion,  which  it  was  generally  fuppofed  would 
have  been  given  (f),  it  would  be  an  authority  far  beyond  what 
tbefe  plaintiffs  want,  for  in  that  cafe  the  executrix  had  difpofed 
of  the  River  Lee  bonds,  four  years  after  the  death  of  the  tcfta- 
tor.  The  bankers  fwore  they  knew  nothing  of  the  will,  and 
they  believed  the  bonds  her  own  property,  not  that  of  the  tefta* 
tor.  If  that  cafe  had  been  decided  againft  the  bankers,  it 
would  have  furnifhed  a  (Ironger  authority,  thap  is  neceflary  for 
thefe  plaintifts.  Hitherto  I  have  fuppofed  the  executor  pretend- 
ing no  other  authority  than  as  executor ;  and  that  the  other 
defendants  relied  folely  upon  his  authority  in  that  chara>5ler; 
bvit  the  truth  is,  it  was  not  upon  his  legal  authority  as  executor, 
tliat  they  relied :  but  they  proceeded,  as  they  ftate  upon  the 
faith  of  his  reprefentation  j  by  which  they  were  induced  to 
believe,  that  the  property  he  affigned  to  them  was  adlually  his 
own ;  as  the  teftatrix  had  left  him  every  thing,  fubjedt  only  to 
2ol.  a  year,  and  a  kw  fmall  legacies.  This  reprefentation  is 
partly  true,  partly  falfe.  He  was  her  refiduary  legatee  >  and  it 
is  taken  for  granted  on  all  fides,  that  flie  had  a  right  to  difpofe 
of  this  property ;  but  he  was  fubjedl  to  fomething  more  than 
2ol.  a  year,  and  fome  trifling  legacies,  viz.  the  claims  under 
her  huftand's  will.  This  they  would  have  feen,  if  they,  had 
lookedat  her  will,  inftead  of  taking  .his  reprefentation.  They 
would  have  feen  that  he  had  no  right  to  aflSg^n  the  ftock,  till 
the  claims  under  that  will  were  .  faiisfied  ^  and  that 
fome  oi  thofe  claims  were  tinfati^fied*.  Conunon ..  psu^ 
dence  required,  that  they  {hould  look  at  .the.wiH,  .aod;Miot 

(f )  It  has  fince  appeared,  that  though  that  point  ehded^in-a  compnit- 
HI  lie.  Lord  Thurlotv  had  formed  bis  judgmcnt-uppn  it.againii  the 
Bankers,  a  Dick.  714.       ,  .  ,    .  ;:    '^i.^v-.i 
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take  the  debtors  word  as  to  his  right  under  it.  If  they  neg- 
left  that,  and  take  the  chance  of  his ,  fpeaking  the  truth,  tbejr 
miijd  incur  the  hazard  of  his  falfehood.  The  rights  of  third 
perfons  m\i&  not  be  afFeded  by  their  negligerice.  I  do  not 
impute  to  them  diredV  fraud :  but  they  a£ted  raflily,  incau- 
tiouhy,  and  without  the  common  attention  ufed  in  the  ordi^ 
nary  courfe  of  bufinefs  ;  the  reference  irt  the  will  of  Mrs* 
'Smith  to  the  will  of  her  hufband,  making  it  the  fame  as  if  a 
legatee  of  her  own-  was  difappointed  by  this.  It  was  gro6 
negligence  not  to  look  at  the  will,  under  which  alone  a  title 
could  be  given  to  them.  It  was  not  ncceflary  to  ufe  any  exef-^ 
tion  to  obtain  information,  but  merely  not  to  fliut  their  eyes 
againft  the  information,  which  without  extraordinary  negle<% 
they  could  not  avoid  receiving.  No  tranfeftion  with  execii- 
tdrs  tan  bd  rendered  unfafe,  by  holding  that  aflets  transferred 
tiiider  fuch  circumftances  may  be  followed.  For  the  defend^ 
ants  it  is  objefted,  that  the  plaintiffs  were  guilty  of  laches,^  iii 
not  taking  fieps  to  fecure  their  legacies  in  the  life  of  Mrs; 
Smith.  But  One  was  an  infant  when  the  bill  was  filed,  and  his 
Jegady  was  not  payable  till  her  death  ;  and  though  the  pl^ntiff 
ijill  might  have  filed  a  bill,  it  was  not  grofs  negligence  not  16 
do  fo,  for  fb  fmall  an  objei^.  There  was  no  reafon  to  think 
that  the  fund  was  in  danger ;  and  upon  inquiry,  fhe  would  hav^ 
found  fto(ik'fufHcient  left  to  anfwer  her  legacy.  Upon  the 
whole,  I  am  of  opinion,  thefe  funds  are  liable  to  anfwer  thef 
demands  of  the  plaintiffs."  * 

Specific  legatees  have  this  advantage  over  pecuniary^  vizi 
that  they  wili  not  be  compelled  to  abate  upon  a  deficiency  of 
affets  to  pay  geheral  legacies  ;  but  on  the  contrary,  they  have 
this  difadvantage,  that  if  the  ipecific  funds  fail,  they  wili  be 
entitled  to  no  contribution  from  the  pecuniary  legatees,  nor  to 
have  the  deficiency  made  up  out  of  the  general  aflets  (u). 

If  all  the  perfonal  eftate  not  i^eqificaliy  bequeathed,  be  e^<* 
haufle4  in  fatisfying  part  of  the  teftator's  debts,  or  if  the  teflator 
in  parcelling  out  the  fpecific  fund  among  the  legatees,  exceed 
the  amount  of  it  by  miflake  (jr),  the  fpecific  legatees  will  be 
obliged  to  abate  proportionably  inttr  se. 

(y)  A.  feifed  in  fee  of  fome  lands  and  pofTefled  of  a  leafe  for 
years  in  other  lands,  and  being  indebted  by  fpecialty  and  iimple 
contrad,  devifed  a  rent-charge  of  40I.  a  year,  out  of  the  leafe 
for  years  to  one  grandfon,  the  leafe  itfelf  to  another  grandfon, , 
and  all  his  lands  in  fee  to  B.  and  his  family  in  ilrid  fettlement. 
None  of  the  devifees  were  the  teftatQr's  heir,  and  the  will  was 

(«)  Sleecho^.  Thorrington,{j  Vcf.  561— Sijffl.  P.  a4.  (*)  Seethelaft 
cafe  referred  ttf.  Qr)  Long  *i;.  Sliort,  %  P.  Will.  403.  D«von  -v. 
Atkins,  %  P.  Will.  381^3  S.  P. 
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mgfje.ftac^  the*  fifttutc  againft/raudulent  devHes(z).— .There 
K^i^g^  deficiency  of  aflecs  to  pay  debts, ^he  quedlon  was,  whe- 
ther t|iey  Ikoulc}  be  charged  on  the  freehold  or  the  leafehold 
j^te  ?  And  it  was  decreed  by  Lor<l  Cowper^  C. — ift.  That 
the.4^vife  of  a  rent-charge  out  of  a  teroi^.was  as  much  a  fpeci- 
fic,  devife,  as  if  it  had  been  of  the.  terni  itfelf.-^zdly.    That 
the.deyife  of  a  term  for  years  was  as  much  a  fpecinc  devife 
jiS;a,d.eyire  of  lands  in  fee,  wherefore  each  being  equally. fpecific 
devife^  ..it  would,  in  this  cafe  be  an  equal  difappointment  of  the 
t^ftfttgr's  intent  to  defeat  either,  byfiibjeaing  it  to  the  teftator'» 
cLebts.<-T3dly.  That  fince.  the  ftatute  of  fraudulent  devifes,  lands 
in  fee  w^e  equally  fubje£t  to  debt$  by  fpeciaky  in  the  hands  of 
of  th^.deyifee,  ^s  l^es  in  the  hands  of  the  executor  or  legatee 
.were  to  debts  by  fiipple  contrad  at  common  law ;  fo  that  to  pre- 
vent t^e^difappointnient  of  the  teftator's  intention,,  the  court 
thought  it  reafonable,  that  the  devi(ee  of  the  fee-fimple  eilate^ 
and  the  devifees  of  the  leafe  and  annuity,  &ould  refpedtively 
cpntri\>ute  to  the  debts  by  fpiecialty,  in  proportion  to  the  value  of 
the  premifes  ;  but,  that  as  to  the  debts  by  fimple  contract,  if  there 
ih^jljd  npt  be  enough  beiides!  to  pay. them,  they  (bovild  fall 
lipon.the  kafehold  premifes  only. — It  was  objeflca  that  the  fee-^ 
^.ipple  lands  ought  to  be  mofefovoured,  than  any  oft^e  perfonal 
^ftate  and  leafes,  for  that  the  latter  had  always  been  decreed  to  go 
in  aid  of  the  former^  and  therefojre  in  thiscaie  the  leafelipld  eftate. 
ought  tp;()ear  all  the  del)ts  by  f[)eqaky^  as  far  as  it  woiild  extend : 
but  this  objedlion  was  over-ruled  by  the  Lord  Chancellor'^  for 
tl?at  it  cuight  .utterly  difappoint  the,Xeftatpr*s  intention  in  pro- 
yjding  for  his  grand-fons  put  of  t(ie*leaLfe*}*though  bis  Lordfliip 
allowed,  that  if  tHe  dfevife  had  been  to  B>  of  all  the  reft  of  the 
teftatojr's,. lands, it  would  have  been  a  refiduary,  not  a  fpectfic 
^evife,  ^d  jthc  devifee  fliould  npt  have  come  in,  till  .after  the 
debts  by   (pecialty  or  other wijfe  had  been  paid  out   of  his 
inheritance.  < 

.A  cafe^ma^y  happen- In  w  legatees  will  be  obliged 

fq  abate  in  fevour  x>f .aj>i?cuniary  legatcje,,  Suppofe  then. a  per* 
tpu^j^f^^^ng^pffioMX  gftate^at  j0.  and  (7/  oiily,  bequeath  It  fpe- 
cifically  to  Z):an(l£.>n5;h|;n  gives!  a  legacy,  to  g^nerally^ 
thf  D^fpiuLcftf^ce^al:  JS.  and  iC^-wilJ  *'**'' 
tbisJflgfipj^as  there,  never  was  any  c 
legacy,  could  haycb^^a Satisfied  {a), 

..  If  bjsre  have  been^c^fes  in  which  fome  pecuniary  Jcgktees  have 
ciaii]^ed  a^pEJority  of.fatisfaAiajri^to  oth^r  legatees,  fo  as  not.  to 
abate^'in,  proportion !Vi A  therp  u^qn  a  deficiency. pf  affetsi,r 
Thefe  cafes,  indeed,  (lepended  upon  very  fpecial  circuhiffances^ 

.(»J  3«d  4Wi^l.'dnk^iT^*  ^^iH'  \.X4i  B?  tS^  idrdig^i^JJor  ia 
Sayerv.  Saycr,  Pre.  Ch.  393.  ^ 
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viz.  the  pafticulartituationancTdefcfipttbn  6f  tfie  •le'g^itAe^,  as  of 
a  wife  or  child  unprovided  foi^j  or  when  iht  Teg2tdci  were' 
given  in  lieu  of  fome  other  demand  to  wKicfr  dt^  legatees  vVCt^S. 
intitled,  as  in  fatisfad^ion '  of  dowef ,  and  life  like ;' Or  whejf 
it  was  obvious  from  the  whole  vrill,  that 'fome  pecii'niary  lega- 
tees were  intended  a  preference  to  others;  thtls,^--2/*'  \ 

(b)  jf.  having  a  wife  artd- two  children^  bdqdc^tK^  an  an- 
nuity of  120I.  to  his  wife  for  life,  payable  hirlf '^eaHy^  fubj^db  to 
limitations  over,  if  he  had  a  (oii^  &c. ;  he  aftetwitWs  directed  hisr 
executors  to  purchafe,  if  they  could,  thd'Jlftfffiffy^*of  *l2bl.  itx 
government  fecufities  of  ^^f^'y^^rs,  or  fome^yther  longer  tcrtni 
but  if  thev  could  not  dd  "tMf,*'th^'n  to  parchafe  hnds  of  2ob1*/ 
a  year*  value,  to  be  fettled  ft)  ^§  that  the  ahnuity*  Qiould- be  to 
his  wife,  free  from  taxes,-  i^ith  remainders  over;  '  He  direft^d 
that  if  he  fliduld  leave  any  child  living  athiS  death,  his'exeta^ 
tors  fhould  out  of  the  profits  of  the  refidue  of  his  eftate^  pay 
to  his  wife  30I1  per  annumy  for  the  maintehahcc  -of  fuch  chila. 
He  gave  legacies  to  fome  collateral  relations  and,  friends j  and 
alUhe  refidiie  of  his  eft^te,  both  real  and  pCTfdniS,"'W  ordered 
to  be  put  out  to  and  for  thebeftadvartdagetrf^aJTliis  <:hildrenf 
at  his  death,  equally,  to  be  pfeid  them  at  their 'ifefpedHve  ages 
of  ai^  or  marriage.  Bill  b^  the  wife  for  p[dytoent -of  her  an- 
nuity and  arrears,  infifting,'  that  though*'  on  a  dfcfieiency  of 
aflets,  the  general  principle -was' againft  her^- wh6ref  annuity 
would  abate  in  proportion  with  other  -le^tees,  acoordmg  tor 
later  determinations;  yet  confidering^the  ptrfdrr^  fof  wharii 
this  provifion  was  defigned^  a  wife  and  childtien^'^ahd /the  pari 
ticular  manner  in  which  it  was  given  4)y  the  Willi'  ^  ohgitt  ndt 
upon  the  deficiency  to  (har^  the  fate  in  comfneii^with^he  other 
-pecuniary  legatees.  That  this  annuity  wai^  iii  *h^*  nature  of  ^ 
,  fpecific  legacy,  for  that  wasf  not  confined  to  Whkt  i^catled  aht 
individual  legacy,  exrftin^  among  the  teftator's-p^opi^rty,  at 
the  time  of  his  death^.  but  inolutdedaflfov-a^y  thing  tb  }>e  puK* 
chafed  by  his  executors.  That^  the  other 'f»ar^&  of  ifaeiil^ill 
fhewed,  he  intended  this  provififOn  ibould  be  cfi^rof  any  dei 
du£tion  whatever.  An^  that  he  feadTnisde  t  W6  f^fidui^s/'fir  ft,  where 
he  dite£ted  the  maintenance  <^ut  of  ihp  ptoflts  oF  the/refiduei 
which  conftituted  a  remaind^t  i)f'the  perfona!  eftate,-s^ter  firft 
taking  out  this  annuity,  or  the  filnd  to  purchafe  this^annrnty^ 
and  then  a  fecond  or  general  refidue;  after  tdiking  out  the  ihtdp* 
jnediate  legacies.  For  the  dsffndant  it  was  infifted,  that  tbisi 
was  no  fpecific  legacv  in  anypoin^of  view,  not  being  a  devife 
of  any  thing  the  teftator  had  or  intended  to  teiV^  cEuring  his 
own  life:  but'  a  general:  devtfe  of  a  fum  of  money  t^t. of  kis 

:     (i)  Lewin  v.  Lewin,  2  Vef,  415.-    See  Lord  RwMicke's  <t^ 
meht  upon  this  cafe  in  Blewer  a/«  Morret,  in/rs^  b 
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peribn^d  eftate,.to  be  laid  out  to  particular  purpofes  :  nor  had 
the  court  ever  from  a  form  in  which  the;  legacy  was  to  be  en^ 
joyed,  coufidered  it  as  fpecific :  nor  had  a  wife  or  children  any 

freferetice  fo  as  not  to  abate  in  proportion  with  other  legatees. 
n  Brown  v.  AlUny  i  f^ern,  21,  was  a  very  ftrong  circgm- 
ftence  to  ihew  the  teftator's  intent  to  prefer  opi^  legatee  to  the 
QtherS)  yet  upon  a  deficiency,  he  al^ated  in  proportion.     That 
fhis  was  not  to  be  confidered  as  two  refidues  of  his  eftate,  but 
as  one,  and  amounted  only  to  this,  that  after  this  annuity,  he 
had  directed  maifUenance  for  his  children  out  oi  the  general 
refldue  of  his  eftate  ^  then  gave  pecuniary  legacies,  and  then 
directed  what  fhould  be  done  with  the  principal  or  capital,  if 
^y,  which  he  did  not  intend  to  be  divided  among  them  until 
a  I  or  marriage.     Lord  Hardwicke^  C.  *'  All  thefe  teflaracntary 
caufes  depend  oa  tbe  particular  penning  of  the  will  or  tefta- 
Qient,  and  the  intent  arifing,  which  is  to  be  colle£ted  out  of 
the  words  of  the  teftator,  and  the  order  in  which  |ie  has  placed 
dbem.  ;  It  i^  certain,  that  the  placing  the  words  or  claufes  in 
a  will  in  <iifferent  orders,  does  often  not  induce  the  court  to 
makea  conftrudtion  to  vary  the  intent  of  the  teftator,  but  that 
notwithftanding .  the  claufes  are  placed  out  of  time  in  the  will, 
the    general  r^les    (hall    prevail,    as    the    court    ftill    lets 
ifich  rules;  prevail'  on  the  whole,-    though   wills   are   com- 
monly inaqcu^ately  ipade,  teftators  being  confidered  as  mops 
confthL     But  this  is  a  very  ftrqng  cafe  to  (hew,  that  this  an- 
nuity, and  th^  fi^nd  for  it,  were  intended  by  the  teilator  to  be 
preferred  toall  the  other  legacies  iii  the  will.  .,  It  is  not  fug- 
sefted,  that;  ^ithi^r  the  wife  or  children  have  any  other  provi- 
$pni  and  y^A  ^o^an  is  fo  fituated,  as  he  was,  and  (as  appears 
^■Qm.Qlher  w^/4fr  i**  the  will)  .having  a  profped  of  more  chil- 
dren, and;nQi  pr^vifion  by  fettlement  or  otherwife,  under  which- 
l^is  wjfe  oTtcbildren  could  claitP)  it  was  natural   f6f  him  in 
,  makirig  a^difpofi,tipi^,of  hi§  .eftate  fb  to  give  it,  that  their  pro- 
{rifton,  fiiQiildb^  in  thejirft  pja^ce;,  and  not  to  abide  by  the  con- 
tingency of.  Jms  ^fl^t^B^  producing,  more  or  lefe  at  the  time  of 
]^isdeath,Kan4i<^ffc%ring  in  pyrpportion  with  others,  flrangers 
p^  bJQod,,.thpugl^,  f^ei)d^  ^to  himt  pr  collateral  .relations^^   to 
whom 'he  fea^j  given  leigacije^;  it  was  natural,,  he  fhould  not 
intep.d,.  tb^}^  feould, abide  by  that  event,  though  that  is  the 
general  rulp  of  law.     As  tO;  annuities,  whether  to  be  confidered 
^s  fpeciftc. legacies,  there  have  been  cafes  in  this  court,  in 
which  annuities  in  general,  bave^been/o  confidered,  beeaufe  it 
i%a  direfl;io<i/(^the  teftator,.  that  his  perfonal  eftate  ifhould  be 
;a&r\d  toanf^er.that,    I  bejieve,  the  firft  cafe  in  wb'ch  that 
was  broke  in  upon,  was  by  Sir  Jofeph  yekyll,  when  hie  was  iirft 
j^/i0K  ^ibe.jSiflk'yiti  yftton  v*  Medlicot,  where  there  was  not 
a  gift,  but  a  direftwn  in  the  will  to  lay  fo'  much  out  of  the 
peifonal  eilate  to  purchafe  xi  ^annuity,  which  he  held  a  pe- 
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cuniary  legacy,  and  to  abate  in  proportion.  Afterward  the 
court  confidered,  that  the  diftindiion  was  extremely  nice  between 
fuch  a  diredion  in  the  will,  and  a  gift  in  the  will  of  that  annur 
ity  out  of  his  perfonal  eftate ;  that  in  fenfe  .and  reafon  it 
amounted  to  tl^  fame  thing ;  therefore,  and  as  the  court  en-p 
deavours  to  favour  equality,  there  ^as  been  ftnce,  I  believe, 
a  determination,  that  even  an  annuity  by  will,  out  of  perfonal 
eftate,  by  way  of  direct  devife  or  legacy,  fhould  abate  in  pro* 
portion  with  pecuniary  legatees ;  but  ftill  that  is  only  in  gene* 
ral  cafes ;  for  the  intent  of  the  teftator  on  the  conftru£lion  of 
the  will,  muft  be  followed ;  if  he  prefers  fuch  annuitant  before 
other  legatees.  This  cafe  is  very  ftrong,  for  that ;  for  it  is 
natural,  that  hi$  wife  and  children  fhould  have  this  out  of  his 
eftate,  before  the  gift  to  ftrangers  s  and,  as  appears  to  me,  he 
has  exprefTcd  that.  There  certainly  may  be  cafes  wherein 
fuch  a  conftru£tion  may  be  made,  as  the  defendant's  counfel  in* 
fift  upon  as  to  thefe  refidues :  but  the  queftion  is,  whether  that 
was  his  intent  ?  To  find 'out  which,  confider  the  confequence, 
it  is  this  ;  that  I  muft  prefume  he  intended,  the  whole  main*  ' 
lenance  for  ^is  children  at  the  time  of  his  death,  fhould  depend 
on  this  contingency ;  whether  there  would  be  any  furplus  after 
purchafe  of  this  annuity,  the  whole  of  which  was  to  go  to  the 
wife  for  life,  and  after  all  thefe  pecuniary  legacies  to  collateral 
relations;  which  were  merely  voluntary  in  him,  he  not  being 
under  obligation  to  make  provifion  for  them,  as  he  was  for  his. 
children.  I  am  of  opinion,  that  is  an  unreafonable  conftru£tion, 
and  contrary  to  the  mtent.  It  is  faid,  there  are  cafes,  wherein 
the  court  has  gqne  a  great  way  to  level  legatees,  and  make 
them  abate  in  proportion,  as  in  Brown  v.jfllen,  I  do  not  remem* 
her  the  ftate  of  that  cafe,  and  there  may  be  a  difference  in  the 
ftate  of  it;  for  if  the  teftator  fays,  *'  Imprimis,'*  or,  "  in  the 
firft  place,  I  give  fuch  a  legacy,''  that  amounts  only  to  the 
order  in  which  he  exprefles  his  gifts  in  the  will ;  to  nothing 
more*  But  if  he  had  faid,  ^',to  be  paidin  the  firft  place"  and 
it  had  been  in  that  cafe  a  provifion  for  a  wife,  I  fnould  have 
doubted  of  that  determination,  and  fhould  have  inclined  to  think^ 
it  was  a  declaration  of  his  intent,  that  that  provifion  for  bis  wife 
fhould  come  out  of  the  perfonal  eftate,  and  be  paid  in  the  firft 
place,  becaufe  there  is  ground  for  that  from  the  preference  to  a 
wife  and  childreil  unprovided  fqt.  If,  indeed,  in  that  will,  they 
all  ftood  in  equal  degree,  it  was  fuflicient  ground  for  the  court 
not  to  prefume  a  preference,  but  if  it  was  a  provifion  for  a 
wife  or  child  unprovided,  that  is  different :  but  this  is  a  ftronger 
cafe  from  the  other  obfervation.  I  am  i^  opinion,  therefore, 
that  this  annuity  muft  be  preferred^" 

(^)  B.  having  a  wife  and  two  daughters,  bequeathed  3}400l» 

(c)  fiurridgci/.  Bi*4yl,  t  P»  Wll.  l»7. 
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to  be  laid  out  by  his  executors  in  the  purchafe  of  annuities  in 
the  exchequer  for  99  years,  to  be  enjoyed  by  his  wife  for  life,- 
Jhe  nleajing  her  dower ^  and  after  her  death,  to  go  equally  to 
his  two  daughters;  and  he  gave  loool.  a^piece  to  his  two 
daughters,  payable  at  21,  or  iharriage,  and  died,  leaving  aflets 
little  more  than  fufficient  to  pay  the  3^400!.  which  were  to  be 
laid'  out  in  exchequer  annuities.  It  was  faid,  that  all  the  lega^ 
cies  being  pecuniak^y,  and  there  being  a  deficiency  of  aflets, 
they  muft  all  cbme into  average  and  fiifFer  alike,  that  equality 
Was  the  higheft  equity:  and  ic  would  be  very  hard  if  the  wife, 
*who  might  marry  again,  ihould  go  away  with  all,  fo  that  the 
Children  in  her  life,  might  be  without  fubfiftence.  And  bjc  * 
Lord  Cowper^  C.  "  The  3,400!.  Ihall  have  the  preference,  and 
if  there  be  not  aflets  enough  to  pay  the  other  legacies,  they 
muft  be  loft.  It  is  of  fome  weight  that  thefe  annuities  are  to 
go  to  the  children  after  the  wife's  death,  but  efpecially  as  the 
wife  is  a  purchajir  of  the  annuities  for  her  life,  by  her  releafing 
her  dower  5  and  for  that  money  ordered  by  will,  or  articled  to 
be  laid  out  in  an  annuity,  or  in  land,  is  in  equity  looked  upon 
ks  an  annuity  or  Irfnd,  and  confequently  to  betaken  for  a  fpeci- 
fic  dcvife;  it  is  therefore  to  be  prefered  before  a  pecuniary 
Jegacy(4)/»       -    -  - 

'  (e)  C.  devifed  lands  to  truftees  to  be  fold  for  the  payment 
of  debts,  legacies,  &c.  and  gave  to  his  wife  a  general  legacy 
of  500I;  in  thefe  words,  *<  to  be  paid  her  immediately  after 
my  deceafe,  out  of  the  firft  money  belonging  to  me,  that  ihould 
be  got  in  after  my  death,'  and  it  is  my  furthier  will,  that  my 
wife  fliall  be  entitled  to  the  feveral  legacies  given  to  her  in  full 
fatisfaftion,  bar  and  difcharge  of  all  dower  or  thirds,  which  flie 
might  be  otherv^ife  i'ntitled  to  out  of  my  real  and  perfonal 
eftate."  It  was  infifted  that  this  500I.  fhould  not  abate  with 
the  other  legacies,  frofn  the'  particular  direftions  attending  it ; 
it  being  giv^n  to  the'  wife  for  her  better  fupport  and  mainte-i 
hance,  and  intended  as  a  provifion  for  a  wife  which  was  always 
favoured ;  and  that  this  Gonftru£tion  did  not  break  in  upon  any 
rule  of  law,  thedifpute  not  affecting  creditors,  but  kgatees. 
That  the  tfeftator  had  clearly  given  a  preference  to  this  legacy, 
by  d:re£ling'  it  to  b^  paid  immediately,  which  would  therefore 
carry  ihime'diateintereft,  if  enough  to  -anfwer  all :  whereas 
Other  legatees  Wbirid  not  be  intitled  to  intereft  until  a  year  after 
the  teftator's  dcathV.  That  this  legacy  was  given  in  compen- 
fetion  for  dower^  and  Burridge  v.  Bradyl  (f)  (heWed,  that 
c  aufes  of  this  fciiid  have*had  Weight:  And  by  Lord  Hardwicke 
C.  **  Cafes  of  thi$^  kitid,  of  a  claim  by  pecuniary  legatees  of  a 
priority  of  fatisfadion,  fo'as  not  to  abate  in  proportion  with 

{d)  5r^  i;/V^  Hintoij 'i/.  Pinke,  and  Hume  «i;.  Edwards,  infri^  apd 
Lord  Hardwicke'»obfeY^aiiiotisin^hene3Lt  Qafe.  (e)  flower  «p.  Mor* 
ret,  aVcf.  420.     (/)  Laft  ca^*« 
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•cbers,  feldom  come  before  the  court,  and  there  aii:  ftwit  in' 
which  the  court  has  given  way  to  claims  of  that  ktnds  tliere 
inuft  be  therefore  very  ftrong  words  to  induce  the  court  to  give 
way  to  it ;  for  in  moft  cafes  the  court  has  difclaimed  the  Isiy* 
ing  weight  on  particular  words,  as  the  faying,  imprimis^'  or 
in  tbi  firji  plac€^  or  a  direction  for  the  iivcit  of  payment.  All 
thefe  are  always  difclaimed,  and  that  upon'juft  and  folid  reafon, 
becaufe  if  the  court  was  upon  fuch  grounds  to  give  a  pirefer* 
cnce  to  one  pecuniary  legatee,  there ^  would  be  no  em)  of  ^t^ 
confidering  the  variety  of  expreifioh,  and  the  rncorre£lnefs' with 
which  wills  are  frequently  drawn ;  and  therefore  in  Brown  VI 
jlUeny  I  f^er*  31.  the  court  did  not  lay  weight  on  1  diredibn 
of  that  kind.  Yet  there  may  and  have  been  fome  cafes  in  which 
the  court  has  thought  the  intent  of  the  teftator  ftrong  enough 
for  it ;  one  of  which  came  very  lately  before  me,  Lewin  v: 
JLiwin  (g}'i  the  governing  reaion  in  which  cafe  was,  that  thd 
teftator  had  conftituted  two  refidues  of  his  eftatej  the  firft  td 
be  computed  after  taking  out  the  money  for  the  purchafd 
of  the  annuity  to  his  wife ;  the  other  to  be  computed 
after  taking  out  the  money  to  the  pecuniary  legatees: 
but  there  is  nothing  of  that  in  this  cafe.  This  500I.  liegacy 
afFedts  the  perfonal  as  well  as  the  truft  of  the  real  eftate ;  but  th6 
dire&ion  to  it  paidy  ice.  is  not  fufficient  to  give  her  a  prefer 
ence :  for  that  only  relates  to  the  time  of  payment.  He  dire<ftsj 
that  whereas  the  general  rule  of  law  is,  that  legacies  fiiould 
not  be  paid  until  a  year,  this  {hall  be  paid  immediately.  'Ti)e 
confequence  is,  that  if  it  is  not  then  paid,  it  fliould  carry  inter^ft 
immediately,  which  is  always  confidered  as  a  compenfation 
for  delay  of  payment,  and  puts  her  in  the  fame  condition  a$ 
if  it  were  paid.  If,  therefore,  he  haddireded  ieveral  different 
times  of  piyment  to  feveral  legacies,  it  might  be  as  well  faid, 
that  thofe  given  payable  fooner  after  his  death  than  others, 
fliould  not  abate  in  proportion.  Then  the  other  words  out  of 
the  firjl  moneys  Sec.  ^re  only  confequential  to  the  diret^ion, 
that  it  fhould  be  paid  immediately ;  they  are  of  no  operation, 
and  only  a  farther  explanation  of  his  intent :  but  ftill  all  the 
legatees  muft  abate  in  proportion,  whatever  time  of  payment 
the  teftator  has  diredted,  for  that  will  make  no  difference  in 
right  or  in  preference.  But  the  moft  material  point  infifted  on 
for  the  plaintiff*,  is  the  claufe  as  to  dower.  That  may  depend 
on  fooie  &£ls.  .  There  is  to  be  fare  fome  colour  and  reafon^ 
"^that  a  man  giving  a.  legacy  or  provif^n  for  his  wife,  may 
have  an  intent  to  prefer  lier,  becaufe  it  is  a  duly  he  owes  to 
nature;  and  fo  of  children:  whereas,  the  others  are  out  of 
mere  voluntary  bounty  or  :favour.  If  the  wife  was  at  the  t|me 
of  making  the  will,  intitled  to  any  dower  or  thirds  out  of  the 
teftator's  eftate,  I  am  ofopiinion  iher^puld^be  intHled  to  a  pre-* 
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fcrence,  and  that  upon  the  ground  Lord  Cowper  went  in 
Burridge  v.  Brady ly  that  theteuator  byfecting  a  price  upon  her 
dower»  if  fhe  thought  fit  to  take  it,  it  became  a  purchafe  of 
her  dower.  So  in  a  devife  of  an  eftate  for  payment  of  debts 
and  legacies,  out  of  which  che  wife  was  intitied  to  dower^  the 
teftator  might  fet  a  price  thereon,  if  ihe  ibould  think  fit  to  take 
It.  The  reafon  Lord  Macclesfield  was  not  fatisfied  with  this 
cafe,  when  <;ited  in  Hinton  ¥•  Pinkcy  I  P.  Will.  539.  was,  be-» 
caiife  according  to  the  book,  there  was  a  wrong  flate  of  it, 
Varely  as  if  it  was  a  gift  of  money,  to  be  laid  out  in  land^ 
without  ilating  the  circumftance  that  it  was  given  to  purchafe 
an  annuity  for  the  wife,  (he  releafing  her  dower,  which  was 
the  true  foundation  of  that  determination ;  for  I  lay  no  weight  on 
what  is  mentioned  befide  by  Lord  Cowper^  as  of  fome  weight,. 
that  the  annuities  were  to  go  to  the  children  after  the  wife's 
death ;  for  that  was  only  as  to  the  hardfhip ;  nor  that  it  was 
directed  to  be  laid  out  in  land ;  which  will  not  vary  the  cafe; 
for  it  is  ftill  a  pecujiiary  legacy,  and  mufl  then  abate  iii  pro* 
portion.  The  ilrong  rround  was,  that  it  was  a  purchafe  of 
the  wife^s  dower,  by  giving  her  a  fum  of  money  in  lieu  and 
fatisfadiion  of  and  upon  her  releafing  it :  and  the  wife  may  lay 
hold  of  that,  if  ihe  will.  It  is  the  fame  as  if  a  teflator  fays^ 
^^  I  give  A.  500L  on  confideration  that  he  conveys  fuch  an 
eflate  to  my  devifee  or  truftee."  A.  has  then  an  o(>cioa  to  fay^ 
that  is  a  contra^!) ;  he  clofes  therewith,  and  makes  it  abfdute  ; 
and  will  part  with  that  eflate  for  that  money  ;  and  is  not  bound 
to  abate  in  proportion  with  other  legatees.  So  is  this  a  pur- 
chafe from  the  wife,  and  the  price  fixed  by  the  hufband,  piro- 
vided  there  was  any  thing  to  purchafe ;  which  depends  on  a 
fad,  whether  the  wife  would  be  intitied  to  dower,  and  had  a 
title  inchoate  to  dower  out  of  his  real  eflate  ;  for  if  fhe  had  a 
jointure  in  bar  of  dower,  before  the  making  the  will,  I  fhould 
not  then  confider  it  as  a  purchafe,  but  only  as  a  doling  every 
thing ;  and  the  words  are  only  of  courfe,  and  amount  to  no- 
thing, .if  fhe  was  not  intitied  to  dower," 

{h)  D.  bequeathed  an  annuity  of  lool.  to  his  wife  for  life, 
to  be  paid  olit  of  his  freehold  eflate  at  S,  and  alfo  the  ufe  of 
his  houfe  there,  together  with  all  the  furniture  and  linen  :  he 
alfo  gave  500I.  to  her,  which  together  with  the  annuity  he  de- 
clared to  be  in  full  of  what  (he  fhould  or  might  claim  for  dower„ 
or  thirds  out  of  his  real  or  perfonal  efl:ate.  There  was  a  de- 
ficiency of  afTetsto  paiy- debts  and  legacies,  and  the  queftion 
was,  whether  the  500I.  fliould  abate  with  the  other  legacies? 
And  Sir  Thomat  Qarkcy  JVL  R.  ftid,  two  argumejifts  were  ufed  . 
why  the  500I.  ibould  abate  ; — :fl,  the  words  in  fuU  of  dwier% 

(*)  DaveiAiU  «w.  Fletcher,  AmbL  %/^\* 
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fisTr.  were  inferted  not  to  give  the  wife  an  advantage,  but  to 
fignifjr,  ihe  (bould  not  have  both  dower  and  the  legacies  ;  and 

^  as  the  500I.  would  abate  without  thofe  words,  fo  it  ought  even 
with  theai.*-2ndly,  tha^the  kgacies  were  more  than  her  dower, 
and  therefore  the  500I.  ought  to  abate:  His  Honour  obferved, 
that  there  was  fome  weight  in  the  obfervations,  ^  which  would 
(ieferve  confideration,  if  it  were  ns  Integra.  But  there  were  • 
two  authorities  ftrong  againft  them.  In  Burridgi  v.  Bradyl 
( f ),  the  wife  was  direded  to  releafe ;  which,  though  it  imported 
aui  ad  to  be  done«  yet  was  not  more  than  fuch  a  declaration  : 
for  by  acceptance  of  the  legacy,  fhe.  was  barred,  and  the  heir 
had  a  right  to  a  releafe.  That  the  cafe  of  Blower  v.  M§rret 
(k)i  was  ftiU  ftronger,  being  in  the  words  ufed  in  the  prefent 
cafe,  and  there  the  court  direded  the  Mafter  to  inquire 
whether  the  wife  was  intitled  to  any  dower,  and  if  ihe  were^ 
declared  (he  (hould  have  the  legacy  without  abatement. 

'  (I)  E.  having  two  fons  and  a  daughter^  gave,  by  his  willt 
(of  which  he  made  his  wife  executrix)  2000I.  a-piece  to  his 
two  fons,  and  2000I.  to  his  daughter,  to  be  paid  at  21  or 
marriage ;  with  a  provtfo,  that  if  his  aflets  fhould  fall  (hort, 
in  payment  of  thefe  legacies,  yet  the  daughter  fhould  be  paid 
her  full  legacy,  and  that  the  deficiency  (hould  be  borne  propor- 
tionably,  out  of  the  fons  legacies  only.  The  teftator  left  fuf- 
fictent  property  to  difcharge  all  the  legacies,  but  the  executrix 
wafted  the  aiTets,  and  on  that  account  alone,  the  deficiency  was 
occafioned  ;  aiid  it  was  determined  by  the  Lotd  Chancellor  on 
appeal,  from  a  decree  at  the  Rolls^  contrary  to,  and  in  reverfai 
of  that  decree,  that  there  was  a  plain  preference  given  to  the 
portion  of  the  daughter  before  thofe  of  th^  fonsy  and  that  the 
event  which  had  happened,  was  within  the  words,  ,the  eftate 
having  adually  fallen  (hort  to  pay  the  legacies,  "  That  as  the 
teftator  had  not  reftrained  it  to  any  particular  means,  by  which 
the  aiTets  ihould  fall  (hort,  it  was  to  be  taken  generally,  viz.  - 
if  by  any  means f  there  (bould  be  a  deficiency,  for  ftill  the  in- 
^  jury  was  the  fame  to  the  daughter,  whom  the  father  feemed  in 
all  events  to  have  provided  for,  with  a.  portion  of  2o,ooU 
Suppofe,  faid  his  lord(hip,  the  eftate  had,  after  the  teftator's 
death,  fallen  (hort,  from  a  lofs  by  fire,  or  by  a  bad  title,  upon 
which  money  had  been  lent,  neither  of  which  could  have  been 
forefeen  by  the  teftator,  furely  both  thefe  accidents  would  come 
within  the  provifion  of  the  will,  and  the  daughter  (hould  have 
her  full  portion  of  2000I.  v  that  it  was  the'  fame  thing  as  if  the 
teftator  had  (aid,  his  daughter's  portion  (hould  be  paid  in  the 
ir/i  place f  and  the  conftrudion  which  th*  other  fide  would 
»ut  upon  this  claufe,  was  to  make  no  diftindion,  where  the 

ft)  Syfr0,    (I)  SvprK  /O  Marih  v.  Bvans,  i  P.WiU.  6H» 
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tbat  legacies  given  to  executors  and  truftees  for  their  care  and 
pains  in  executing  the  truds  of  wills,  Ibould  abate  with  the 
other  legacies  upon  a  deficiency  of  aflets ;  which  decifion  was 
approved  by  Lord  Hardwicke  in  Heron  v.  Heron  {r). 

In  that  cafe  the  executors  had  each  lool.  given  them  for' 
their  trouble,  in  looking  after  the  eftate»  and  the  queftion 
was,  whether  they  fhould  abate  with  the  reff  of  the  legatees, 
the  perfonal  eftate  being  deficient  to  anfwer  the  whole  ?  The 
Attorney  General  mentioned  the  cafe  of  Newton  v.  Haughton^ 
at  the  Rolls^  31  Oft.  1734,  to  fliew  that  the  executors  ought 
to  retain  their  legacies  withdlit  making  any  abatement :  But 
Lord  Hardwicke^  C.  **  The  cafe  of  the  Attorney  General  v. 
RobinSy  is  dire£lly  contrary  to  this  refolution,  and  determined 
(6  by  the  very  fame  judge  Sir  Jofeph  Jekyll^  about  twelve  years 
before  the  cafe  of  Newton  v,  Haughton.  There  is  another  cafe 
ifi  2'  Vern.  434.  called  Frttwell  v.  Stacey^  which  is  alio  dif- 
ferently determined:  *  a  legacy  given  to  executors  for  care 
and  pains  \  if  a  deficiency  of  affets,  they  muft  abate  in  propor- 
tion with  the  other  legatees/  I  muft  own  thefe  two  hft,  fall 
in  with  my  own  opinion,  much  morethanthe  latter  cafe.  'For 
where  legacies  are  given  to  executors  for  their  care  and  p?ins, 
I  am  very  unwilling  todiftinguifh  them  from  common  legatees, 
becaufe  where  the  words  care  and  pains  are  exprefTed  in  the  will, 
or  whether  it  is  given  generally  without  thefe  words,  it  in- 
tirely  depends  upon  the  whim 'of  the  drawer  of  the  will,  and  is 
ftill  but  a  legacy,  and  not  more  fo  than  any  other,  and  therefore 
there  ought  not  to"  be  fuch  a  diftinfiion  as  the  Attorney  General 
contends  for,  upon  fuch  flight  grounds.  Befides  it  would  be 
attended  with  great  inconveniences :  therefore,  let  the  execu- 
tors abate  in  proportion  with  the  reft  of  the  legatees." 

It  was  further  refolved  in  the  Attorney  General  v.  Robins  (j), 
that  legacies  given  to  fervantSy  were  liable  to  the  fame  rule  of 
abatement. 

Legacies  given  to  creditors  who  had  compounded  with  the 
teftator  for  their  debts,  and  accepted  lefs  than  the  amount  of 
them,  will  not  be  exempt  from  abatement  upon  a  deficiency  of 
allets,  as  fuch  creditors  are  to  be  confidered  in  the  light 
of  voluntary  legatees  only. 

(/)  A.  By  his  will,  gave  feveral  confiderable  legacies,  and 
then  proceeded  as  follows,  *'  whatfoever  (hall  remain  in  money, 
Jands  and  goods,  I  give  the  fame  to  my  brother  y.  CoppiHy 
who  thereout  is  to  pay  what  I  owe  to  my  creditors  at  Alepp9y 
Who  have  been  fo  kind  as  to  compound  my  debts  with  me  at 


'  (r)  2'  Atk.   161^  171.     {sj  Supra,     {tj  Coppin  v.  Coppin,  a  P* 

Will.    7^2,     293,       ^96^  ',  ^ 
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ics.  in  the  pound,  and  they  to  be  paid  without  intereft.'*  After 
which,  he  made  the  defendant  f.  Coppin^  his  executor  and* 
refiduary  legatee.  There  being  a  deficiency  of  aflets,  the  bill 
was  brought  by  the  compounding  creditors,  upon  a  fuggeftion 
that  their  demands  being  originally  debts,  and  what  the  teftator 
thought  in  his  confcience  he  was.  mil  obliged  to  pay,  they  con^ 
tinued  to  be  debts  in  a  confcientious  view,  though  in  law  releafed^ 
and  therefore  were  fuperior  in  their  nature  to  legaciesj  for 
which  reafon  they  prayed  that  thefe  might  have  the  preference 
in  payment,  infming  further  it  was  not  material  that  thofe 
debts  were  in  law  rekafed>  if  the  teftator  thought  them  debts 
in  confcience,  and  would  not  take  the  advantage  of  the  releafe 
made  to  him  by  his  creditors,  which  he  was  not  bound  to  do* 
But  the  court  thought  that  the  compounding  creditors  having 
once  r^leafed  their  debts,  which  were  thereby  become  extindl^ 
they  were  out  of  the  cafe  as  creditors,  and  muft  now  claim  a$ 
voluntary  legatees,  and  could  have  no  other  title  than  to  legacies 
in  fuch  manner  as  given  by  the  will.  That  the  teftator  might 
eailly  and  by  expreis  words  have  given  them  the  preference,  if 
he  had  fo  intended  ^  but  it  would  be  dangerous  to  make  a  con- 
ftru£lion  beyond  the  words  of  the  will,  that  being  to  make  a 
new  will  for  the  teftator;  that  if  one  gives  a  legacy  to  a  charts 
ty  (x<),  it  is  not  to  be  preferred  to  other  legacies,  unlefs  ex- 
prefsly  fo  directed  by  the  wilL 

Bequefts  of  money  to  be  invefted  in  the  purchafe  of  lands  o€ 
annuities,  are  general  legacies,  and  therefore  muft  abate  with 
pecuniary  legatees;  Thus,—* 

(x)  A*  among  other  legacies,  gave  1500L  to  hereldeft  fox^ 
in  truft  to  lay  it  out  in  a  purchafe  of  lands  in  fee,  and  to  grant 
a  rent-charge  of  5 ol.  per  annuiti  thereout,  to  bis  daughter  the 
plaintiff  Mary^  wife  of  the  plaintiff  Htnton^  for  her  feparate 
ufe.  But  if  he  refufed  or  neglected- to  lay  out  Z500I.  in  a  pur* 
.  chafe,  and  to  grant  this  rent-charge,  .then  he  was  to  have  bMt 
500I.  of  the  money,  and  the  remaining  loool.  was  to  be  laid 
out  in  the  purchafe  of  an  annuity,  as  \2S  as  it  would  go,  for 
the  feparate  ufe  of  the  daughter.  There  being  a  deficiency  of 
aflets,  the  queftion  was,  whether  the  1500!.  legacy,  or  at  leaft 
the  annuity  of  50I.  ftiould  abate  in  proportion.  It  was  ob- 
jected that.it  fhould  not,  becaufe  it  was  ordered  to  be  laid  out 
in  land,  and  confequently  to  be  taken  as  a  devife  of  land,  by- 
which  means  it  became  a  fpecific  devife,  as  had  been  decreeii 
by  Lord  Cowper  in  Burridge  v.  Bradyl^  and  as  it  was  landy 
it  viras  of  a  different  nature,  for  it  would  defcend  to  the  hetr» 
&c.  To  which  it  was  anfwered,  that  the  legacy  was  money  -, 
and  if  money  be  devifed  to  put  one  out  an  apprentice,  or  an  aa^ 

{u)  Supra,     {x)  Hinton  V.  Pinke,  »  P.  Will,  $^ 
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jiuai  payment  be  d^vifed  out  of  a  perfonal  eftate,  theie,  on  a 
deficiency,  fhould  abate  \Viththe  other  legacies.  And  by  Lord 
Parker^  C.  "  I  agree  this  1500I.  legacy  ftiall  be  taken  as  land, 
but  what  the  legacy  is,  or  how  much  is  to  be  laid  out  in  latvd^ 
is  the  queftion  ?  Tne  legatee  of  the  15 col.  cannot  fay  h6  has  z 
Vight  to  the  1500I.  in  fpeciej  indeed  if  the  money  in  fuch  a 
hand  were  devifed,  this  would  be-  a  fpecific  legacy;  a  fpecific 
legacy  is,  where  by  the  aflent  of  the  executor,  the  property  of 
the  legacy  would  veft.  As  there  is  a  benefit  one  way  to  •  a 
fpecific  legatee,  I  mean,  that  he  fliall  not  contribute ;  fo  there 
is  a  hazard  the  other  Way  ;  for  inftance,  if  fuch  fpecific  legacy 
being  a  leafe,  be  eviSed,  or  being  goods,  be  loft  or  burnt,  or 
being  a  debt,  be  loft  by  the  infolvency  of  the  debtor,  in  all 
thefe  cafes,  fuch  ijjecific  legatee  fliall  have  no  contribution 
from  the  other  legatees,  and  therefore  fliall  pay  no  contribution 
towards  them.  Is  it  poilible,  fuppofing  there  were  in  the  pre- 
fent  cafe  1500I.  of  the  teftator's  money  laid  upon  the  table, 
that  the  plaintiff  tHe  legatee  fliould  fay,  I  have  a  right  to  this 
very  money  in  fpecie,  if  not,  then  it  is  no  fpecific  legacy.' 
But  the  will  faying,  that  in  cafe  of  the  fon's  refufing  or  neg- 
lefting  to  make  this  purchafe,  then  he  is  to  have  but  500I.  of 
the  1500I.  legacy,  and^'the  daughter  to  have  the  remaining 
loool.  therefore- 1  take  the  daughter  to  be  a  legatee  for 
f  cool,  which  is  to  abate^in  proportion,  and  as  far  as  it  will  go,  td 
be  hid  out  in  an  annuity  for  the  plaintiff,  the  daughter,  for  her 
-Jif€;  and'forher  feparate  ufe.*'  His  Lordftiip  faid,  that  thougff 
he  could  not  come  into  the  refolution  of  Lord  GstOper^  in  the 
6dck6{^Burrldge  v.  Bradyl  (y),  yet  if  it  were  infifted  on,  he 
4iad-fuch  a  regard  for  the  precedent  as  cited,  that  he  would  fee 
the  deCi^etal  order,'  but  this  not  being  infifted  upon,  it  was  dc* 
creed  as  above. 

*  '(z;^  This  caufe  catne  before  the  court  upon  a  petition,  and  a 
queflion  arofe,  whether  upoaa  deficiency  of  a  tisftator's  affets  to 
rpny  all  the  legacies,  a  devifee  of  an  annuity  for  lifej  charged  upon 
the  perfonal  eftate,  fliould  abate  in  proportion  with  other  lega- 
tees, or  whether  he  fliould  be  confidcred  a  fpecific  legatee,  and 
confequently  not  liable  to  abite  ?  And  Lord  Hardwicke^  C. 
faid,  that  the  cafe  of  Alton^  executor  of  General  Pepper  y. 
Medlicoty  was  ah  authority  in  point,  that  an  annuitant  for  life 
jon  the*perfonal  eftate  muft  abate  in  prqjortion  with  other  lega- 
tees^and  is  not  t6  be  confidere^  as  a  fpecific  legacy. — *  General 
'Pepper^  by  his  will,  gave  -^.  140I.  out  of  his  perfonal  cflate,. 
•fO'  purchafe  an  annuity  of  2ol.  for  life,  if  fhc  continued  in  his 
fdrvic^,  and  if  that  fhould  not  be  fufficient,  his  executor  had 

{y)  See  Lord  Hardwicke's  obfervatioiis  upon  thi«  cafe,  in  Blower  ^x;* 
Morrctt,yif^r«.     {%)  Hume  v.  Edwards,  3  Atk.  <59^. 
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dire6i«on$  to  advance  hek*  a. further  fum  to  porchafe'this  annuU 
ty.  Upon  a  (jeiiciency  of  ai&ts^  it  was  infixed  that  A.  IhouU 
abate  in  proportion  with  the  other  legatees  5  Sir  Jojiph  JekyH 
was  of' that  opinion,  and  ordered  that  {be  fbould  abkte  upoa 
^he  whole  fuoi  of  1401.'^— -His  Lordfliip  upon  the  authority  of 
this  cafe,  decreed  that  the  annuitant  ihould  abate  in  proportion 
with  the  legatees, 

.  It  has  been  decided)  th^  pecuniary  legatees  upon  a  wafte  of 
aSets,  (hould  not  be.  paid  the  full  amount  of  dieir  legacies,  to 
the  diiappointment  of  a  refiduary  legatee,  but  that  they  and  the 
fcfiduary  leg^^^e,  fhould  abate  pro  rata  3 — the  cafe  alluded  to 
was  as  follows*:-^ 

{a)  A,  having  a  fmall  real  eftate,  but  a  perfonal  eftatc 
amounting  to  oearly  20,oooK  bequeathed  3000I.  a  piece  to  his 
^wo  younger  fons,  and  the  furplus  to  his  eldeft  fon*  and  made 
his  wife  executrix  and  ^guardian  to  his  children.  It  appeared 
that  the  bulk  of.  the  teftator'^  perfonal  eftate  confifted  of  a  fe^f 
itemsy  viz.  in  Eaji  India  ftock,  bank  ftock,  and  money  in  the 
government  funds.  The  wife  married  L.  who  converted  great 
part  of  the  teftator's  perfonal  eftate,  and  went  beyond.  fea«  The 
two  younger  fons  filed  a  bill  for  their  legacies ;  and  it  was  qrged 
that  It  would  be  hard  upon  the  eldeft  fon,  to  whom  the  father 
intended  to  be  moft  bountiful,  if  he  muft  be  poftponed  to  his 
two  younger  brothers,  by  their  being  iirft  paid  their  legacies 
with  intereft,  befoce  he  would  come  Jn  for  any  thing.  And 
JLord  Gnvper^  C,  .  "  Let  the  mafter  take  .aa  account  of  what 
was  the  clear  perfonal  c^fiate  of  t^heteftator,  at  his  death;  and 
this  perfonal  eftate  lying:  ip  a.narrpw  vieW|  and  eonfifting  diiefr 
ly  but  of  few  items :  his  Lordfliip  was  of  opinion,  that  the 
teftator  muft,  at  the  making  of  his  will,  know  what  his  fur^ 
^lus  would  anDoant  to,  after  his  debts  and  legacies  paid  ;  and 
that  he  meant  this  iiirpltis  as  a  legacy  to  his  eldeft  ion :  where- 
fore he  declared  it  ought  to  be  looked  upon  as  fuch  ;  and  direft^ 
cd,  that  the  mafter  ihould  compute  intereft  as  well  for  what 
was  the  furplus  of  the  teftator's  perfonal  eftate  at  his  death,  for 
the  eldeft  fon,  as  for  the  two  legacies  of  3000I.  a  piece  to  the 
two  youngeft  fons ;  and  if  any  of  the  three  fons  had  received 
any  part  of  the  perfonal  eftate  of  the  father,  the  other  two 
were  in  the  firft  place,  to  receive  as  much,  fo  as  to  put 
them  all  upon  an  equality,  and  afterwards  all  the  thriee  fons 
were  to  receive  paripassu^  in  refpe<St  of  the  value  of  the  furplus 
given  to  the  eldeft  fon  which  was  to  be  taken  as  a  legacy,  and 
in  regard  to  the  legacies  of  30001.  each  to  thetwp  younger  fons, 

(a)  Dyofcv.  Pyofc,  i  P.Will.  305. 
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The  authority  of  the  laft  cafe  has  been  queftioned  by  Lord 
TburloWy  in  Fonnmau  v.  Poyntz  (h) ;  his  Lordfhip  exprefled 
himfelf  to  the  Yollowine  efFe^  j — ^**  As  to  the  cafe  of  Dyofe  v. 
JDyofe,  there  was  no  amoiguity,  either  latent  or  patent:  there 
was  a  legacy  of  3000I.  a  piece  given  to  the  younger  fons,  the 
reiidue  to  the  eldefl,  and  the  queftion  was,  whether,  the  reft- 
duary  legatee  fhould  have  any  thing  or  nothing,  which  if  not 
mixed  with  the  affair  of  the  executrix  having  wafled  the  aflfets 
of  the  teftator^  is  a  fimple  queftion,  whether  a  teftator  giving  a 
larger  legacy  than  he  is  worth,  and  then  the  refidue  to  another,, 
there  could  oea  refidue.  I  cannot  agree  to  the  law  of  that  cafe; 
for  in  fuch  a  cafe,  if  the  teftatrix  did  not  leave  a  reiidue  beyond 
the  value  of  the  legaciesy  the  reftduary  legatee  takes  nothing ; 
fo  where  the  pecuniary  legatees  abate  inter  fe^  the  refiduary 
legatee  takes  nothing  *,  and  the  law'  of  the  court  is,  that  the 
intention  of  the  teftatrix's  making  a  fpecifk  bequefl^  or  a  pecu- 
niary legacy,  cannot  be  controlled  by  the  ftatenient  of  her 
fortune." 

If  a  freeman  of  London  make  his  will,  and  difpofe  of  his 
i^hole  eflate,  without  noticing  the  cuflom ;  and  give  feveral 
Specific  and  pecuniary  legacies,  and  devife  the  nfiduum  to  A. 
and  the  widow  waiving  her  legacy,  claims  a  moiety  ^f  his  per- 
fonal  eftate  by  the  cuftom,  if  the  refidue  be  fufficient  to  anfwer 
her  njioiety  or  (hare,  it  fball  be  takefn  out  of  the  refidue,  but  if 
that  fall  fbort,  then  the  pecuniary  legatees  ihall  abate  in  pro- 
portion ;  and  if  the  reiidue  with  the  pecuniary  legacies  be  fuf- 
ficient to  fattsfy  her  cuftomary  (hare,  the  fpecific  legatees  fhall 
not  be  obliged  ta  contribute,  but  will  be  allowed  to  enjoy  theif 
legacies  intire  (r). 

W  I  Bro.CC.  478,  i«/ri.  Alfo  Pre*  Ch.  401— -S.  P.  (0  By  Lord 
Parker,  G.  inKitfoa*v-  Robins»  %,  Vin,.  Ab.  Tit.  **' Devife,*'  p.  423, 
pi.  37. 
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CHAP.  X. 

Of  Lapfed  Legacies. 

X  T  is  a  general  rule  that  if  a  le^tee  die  in  the  life  of  the  teftatof^ 
the  legacy  given  himfhall  lapfe  or  fall  into  the  general  perfonal     . 
cftate  of  the  teftator ;  and  it  will  not  alter  the  rule  though  tht    / 
legacy  be  given  to  the  legatee  his  executors  or  admni^mtors^ 
and  parol  evidence  to  fhew,  that  the  teftator  was  apprifed  of 
the  legatee's  death  when  he  made  the  will  cannot  be  sKlinitted. 
{a)  B,  was  indebted  to  J,  400I.  by  recognizance  ;  and  aftef* 
wards  J.  bequeathed  to  B.  his  executors,  adminiftrators^  an4 
affigns,  the40ol.  which*he  owed  her,  together  withal!  tntcreft 
due  for  the  fame,  provided  he  paid  out  of  the  400K  fereral  lega^ 
cies  to  his  children,  amounting  to  about  150I.  and  the  refidue  of 
the  400I.  (he  gave  to  S.  his  executors,  adminiftrators,  and 
affigns ;  and  (he  defired  her  executors  not  to  claim  or  meddle 
with  the  400I.  but  freely^  to  deliver  up  the  fecurity  fbr  the  fame, 
into  the  hands  of  B.  his  executors,  adminiftrators,  and  affig^B^ 
and  feal  and  execute  to  him  and  them,  fuch  reafonable  releafes 
and  difcharges,  and  acknowledge  fatisfadtion  fof  the  400L  for 
the  fafety  of  B.  &c^.  as  S.  &c.  ihould  think  fit--^'-^.  died  ih  tht 
life  of  the  teftatrix,  and  the  plaintiff,  the  heir  of  jB»  filed  the 
bill  againft  the  executor  of  jf.  to  be  difcharged  from  the  recog% 
nizance.     Upon  which  the  qutftion  was  concerning  fo  mutk 
of  the  400I.  as  was  given  to  B.  after  payment  of  the  legacies 
to.  his  children,  whether  that  was  not  a  lapfed  legacy  f  And 
fr/f^  it  was  agreed  by  the  court  and  the  coiinfel,  that  where  e 
legacjr  is  given  to  a  man,  his  executors^  aJmini/fratprsy  and 
^^gns,  if  he  die  before  the  teftator,  the  legacy  will  be  Idltt 
although  executors  are  named ;  for  the  words,  executors^  adnti^ 
nijirators^  and  affigns  are  void,  being  furpUifage  only,  and  thejr 
^re  by  fuppofition  of  law  liamed  to  take  in  fucceffion  only,  and 
by  representation  in  the  manner  an  heir  reprefentshis  anceftor; 
and  to  this  purpofe  Brett  and  Rigden*%  cafe  was  citfd,  Phwd. 
340,  where  lands  being  devifed  to.  a  man  and  hU  heirs,  and  the 
devifee  dying  in  the  life  of  the  teftator,   it  was  held,  that  the 
devife  was  void,  and  the  heir  could  not  take  j  coniequently  If 
the  queftion  had  depended  upon  this  datife^  the  legacy  ha  J  beeh 
loft.-^Sf^Mdfyj  it  was  held  that  a  will  might  be  io  ftsimed>  thsit 

{a)  ElKot  'I'.  0av%n^ort,  r  f*  WUlr  tz* 

F  F 


434  Of  Lapfed' Legacies.  [Chap.  X. 

though  the  legatee  might  die  before  the  teftator,  yet  his  exe- 
cutors fhould  have  the  legacy  ;  but.  that  it  ought  to  appear  in 
the  will  plainly,  and  by  direct  words  that  the  teftator  fo  intend- 
ed, and  then,  although  a  will  could  not  enure  as  a  releafe,  even 
fuppofing  it  to  be  fealed  and  delivered,  becaufe  it  did  not  take 
effeft  in  the  teftator*s  lifej  yet  if  it  were  expreffed  to  be  his  in- 
tentioh  that  the  debt  ihould   be  difcharged,    the  will  would 
operate  accordingly.^    Cowper^  Lord  Keeper^  therefore  laid,  that 
if  this  queftion  had  depended  upon  the  latter  claufe  only,  viz. 
that  this  fecurity  Ihould  be  delivered  up  to  B,  his  executors, 
adminiftrators,  or  affigns,  it  would  have  been  an  abfolute  dif- 
charge  of  the  debt,  ajthoujgh  the  teftatrix   had  furvived   th^ 
legatee.     So  that  the  queftion  was  reduced  to  this, — whether 
the  latter  claufe  was  to  be  taken  as  difliniSl  from,  or  indepen-r 
dent  of  the  former,  in  which  cafe  the  legacy  would  fubfift  ;  or 
whether  it  ought  to  be  looked  upon  as  ancillary  to,  and  de- 
pendent upon  it,  viz.  if  the  legacy  took  eiFeil,  then,  and  then 
only,  the  executor  in  confequence  of  it,  was  to  releafe.     And 
his.Lordfhip  decreed  that  the  latter  claufe  was  dependent  upon 
the  former,  and  therefore,  that  the  legacy  being  lapfed  upon  the 
former  claufe,  the  latter  did  not  prevent  it.     That  what  nriade 
fuch  con{lru£tion  appear  more  reafonable,  was,  that  the  like 
claufe,  in  much  the  fame  words,  was  added  to  the  other  legacies 
given  by  the  fame  will,  which  could  not  operate  by  way  of 
xeleafe  or  extinguiihment ;  and  though  it  might  be  the  intent  of 
the  teftatrix,  that  the  executors  of  the  legatee  fhould  have  the 
benefit  of  the  legacy,  as  probably  this  was  always  the  intent 
where  a  legacy  was  giveri  to  a  man,  his  executors,  &c.  yet  the 
law  being  otherwife,  fuch  intent  muft  not  prevail;  for  which 
reafpn,  a  will  that  defigped  to  prevent  the  lapfing  of  a   legacy, 
by  the  death  of  the  legatee  in  the  life  of  the  teilator,  ought  to 
be  fpecially  penned.- — His  Lordfliip  therefore  declared,  that  the 
Jaft  claufe  in  the  will,  whereby  it  was  direfted  that  the  fecurity 
Should  be  delivered  up  to  B.  his  executors,  adminiftrators,  or 
affigns,  and  that  no  ufe  fhould  be  made  thereof,  was  only  in  aid 
p.- the  firft  claufe  in  the  will,  by  which  alone  the  fum  was  to  be 
taken  as  a  lapfed  legacy. 

(<&)  ,A,  the  teftator,  whofe  father  was  indebted  to  Maybank^  left 
a  legacy  of  850I.  exaSly  equivalent  to  the  debt,  to  Mayhank^  his 
executors,  adminiftrators,  or  affigns,  Mayhank^  at  th^  time  of 
the  legacy  given,  was  dead,  but  of  this  no  notice  was  taken  in 
the  will.  The  perfonal  reprefentative  of  Mayhank  filed  a  bill 
for  the  legacy,  infifting  that  the  word^  of  the  will,  "  his  execu- 
tors, adminiftrators,  or  affigns,"  made  the  fame  tranfmiffible  j 
that  it  was  the  fame  as  if  he  had  fatd,  ^^  And  if  he  ftiall  be  dead^ 

{h)  Maybank  <i|^  Brooks,  z  Bro.  QC.  84« 
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I  give  the  iame  to  fuch  perfon  or  pei-fons,  as  (hall  be  his  exequ^ 
tor^  adminiftrator,   or  affign,  &c/'    And  that  he  meant  the 
legacy  to  go  to  the  family  of  Maybankj  in  payment  of  the  debt, 
—The  original  debt  was  not  otherwife  proved  in  the  caufe  than 
by  the  recital  in  the  will.     But  the  plaintifF  propofed  to  read 
patrol  evidence  of  the  teftator's  knowledge,  that  Maybank  was 
dead,  and  his  intent  that  it  fhould  go  to  fuch  perfon  as  ihould 
be  his  reprefentative.     The  evidence  was  that  of  an  attorney 
then  dead,  ii^ho  did  not  draw  the  will,  but  gave  the  teftator  a 
draft  of  a  will^  and  fwore  he  believed  the  teftator  had  copied 
the  fame,  the  will  being  all  in  the  hand-writing  of  the  teftator* 
The  production  of  this  evidence  occafioned  iome  altercation, 
and   two  objedlions  virere   taken.     The   firft  related  to  the 
pra<%ice  of  the  court,  and  the  fecond  was,  that  the  evidence  went 
to  contradiifl  the  words  of  the  will,  and  Brown  v.  Selwirij  Ca. 
temp.  Talbot,  240,  was  cited. — Lord  Thurlow^  C.  *'  The  only 
£i£t  to  which  evidence  is  offered,  is  that  the  death  of  Maybank 
was  within  the  knowledge  of  the  teftator.  The  end  to  which  it 
is  to  be  read,  is,  that  the  legacy  was  meant  to  be  tranfmifEble, 
that  could  not  be  from  a  legatee,  who  had  been  dead  feveral 
years.  But  it  is  argued  at  the  bar,  that  the  legacy  will  amount  to 
this :  I  give  to  Maybank^  whom  I  know  to  be  dead,  if  he  ftiall 
be  alive,  but  if  he  fliall  be  dead,  to  his  executors,   and  admini- 
ftrators ;  or,  ftill  more  abfurdly,  to  his  affigns.     It  is  argued  at 
the  bar,  that  evidence  may  be  read  to  raife,  as  well  as  to  difiblve 
an  ambiguity  in  a  will :  this  is  good  law,  for  it  muft   be  raifed 
by  evidence.     It  has  gone  fo  far  as  to  give  the  legacy  to  a  cer- 
tain perfon,  where  there  was  no  fuch' perfon  in  exiftence,  as  was 
defer ibed  in  the  will ;  as  to  John  a  Style^  where  there  was  no 
fuch  perfon,  but  the  teftator  ufed  to  call  a  certain  perfon  yoh^n  a 
Style,     AH  the  cafes  of  the  admiftion  of  parol  evidence  are 
ihort  of  this.     I  muft  accordingly  decree  the  legacy  to  May^^ 
bank  to  be  lapfed." 

(r)  C.  bequeathed  the  refidue  of  his  eftate  and  efFe£ts  to  his 
trgftees,  to  be  placed  at  intereft^  and  directed  the  intereft  to  be 
paid  to  his  wife  for  life,  arid  at  her  death  he  gave  2,oool.  part  of 
the  prindpal,  to  his  niece  Elizabeth  Cooper^  or  to  her  proper  re- 
prefentative in  cafe  Ihe  (hould  not  be  living  at  the  deceafe  of  his 
wife.  He  alfo  gave  to  each  of  the  children  of  his  After  Eliza* 
bethy  y\z.  John^  Dofstby^  ff^lliam,  and  Ghrijiopher^  or  their 
reprefcntatives  or  reprefentative,  the  fumof  2000I.  Queftion, 
whether.  John*s  legacy  of  2000I.  ibould  go  to  his  reprefenta- 
tives  or  lapfed,  he  having  died  before  the  teftator.  And  by  ,th^ 
Majier  of  the  Rolls :  *^  As  to  the  legacy  to  John  Barker^  I  think 
the  queftion  can  hardly  be  raifed  upon  this  will ;  for  fee  the 

♦(f)  Coibyh  V.  French,  4  Vef.  Jun.  CC.  41S— 435* 
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preceding  legacy  to  El$%.  Co^er  i  woul4  not  thithave  lapfed,  if 
Miizabith  Co$per  had  died  in  the  life  of  the  te(ktor.  Beyond  all 
cjueftion  it  would.  It  is  nothing  more  than  fayingt  it  fliall  go 
t»  her  reprefentatives,  if  fbe  dies  before  his  wife.  As  to  the 
others,  I  am  of  opinion,  it  is  nothing  more  than  a  gift  to  them 
at  the  death  of  bis  wife ;  but  it  was  intended  only  as  a  beneficial 
intereft  to  them  ',  and  muft  as  fuch  veft  in  them  before  it  could 
be  tranfisiiffible.  The  rules,  upon  which  the  court  proceeds,  are 
pepfeftly  eftabliflied*  Ateftator  isnevertobefuppofed  to  mean 
to  give  to  any  but  thofe  who  ihall  furvive  him,  unlefs  the  inten- 
lion  is  pcffeOtlj  clear.  I  will  not  determine  now,  becaufe  it  is 
not  nee^&ry,  that  where  a  legacy  is  given  to  a  perfon  or  to  his 
i^eprefentatives,  it  can  mean  any  thing,  but  in  cafe  of  his  death 
in  the  tife  of  the  teftator  -;  but  it  is  perfedly  clear,  that  where 
the  fund  is  ^ivcn  to  one  for  life,  and  after^the  death  of  that  per^- 
fon  to  feveral  others,  and  in  cafe  of  their  dead\,  to  their  reprefen- 
tativcs,  there  is  no  reifon  to  pcefume  an  intention,  that  it  {ball 
Boi^  lapfe  by  the  dt^ath  of  the  legatee  in  the  life  of  the  teftator. 
It  is  impoffible  without  tranfgrefiing  every  rule  as  to  vefting  tQ 
hold  this  le^cy  vefted,  the  legatee  not  having^  lived  to  take  the 
benefit  under  theteftator*s  will." 

(legacies  given  to  truftees,  are  exceptions  to  the  general  rule 
which  applies  to  lapfes  eccafu>n^  by  the  death  of  legatees  in 
ihe  til^  of  their  tefta^ors  $  for  if  a  l^acy  were  given  to  B.  in  ^ 
truft  for  C,  and  B.  died  before  the  teftator,  living  C.  who  fur-* 
vived  the  teftator,  the  truftee V  death  wooid  not  be  per« 
mkted  to  injure,^;  but  <Z  would  be  entitled  to  the  Legacy  (d). 

A  diftin^kon  prevails  in  regard  to  lapfes  when  the  bequeft  is 
intended  to  operate,  in  the  nature  Qf  a  releafe,  or  in  extiaguiih- 
inent  Qf  a  debt,  and  when  as  a  mere  legacy.-^rln  the  latter  cafe 
we  hav^  feeh  hom  the  authartties  above  ftated^  that  the  desith 
of  the  legatee  in  the  life,  of  tb^  teftator  will  create,  a  lapfe  ;  but 
it  feems  that  in  the  former,  the  court  will  carry  into  eiFec^  the 
hi^ention  of  the  teftatof,  againft  all  perfons-  except  creditors. 
Thus  if  a  man  expv^Std  in  bis  will  that  he  forgave  B.  a  debt^ 
and  directed  his  e^ecuto^s  to  cancel  or  give  up  the  fecurity  i 
although  B.  happen^  to  die  in  the  life  of  the  t^aitor^  yet*  the 
debt  would  be  coafidered  extini):  in  te{pa£k  of  all  perfons  hut 
creditors  ;-^As  an  authority,-^  . 

{0}  A.  be<)ueathed  in  the  following  words :  ^  I  Itkewife  for- 
give my  fi>n-4n»taw  jR.  ChiHingWQrtb^  a  debt  of  5C^.,due  tv  me 
upon  bond,  and  all  intereft  that  fhaU  be  due  for  the  fame  at  my 
deceafe,  and  defire  my  executor  to  deliver  up  the  bond  to  be 

(</)  Sales  ny.  England,  Pre.  Ch.  »oa,  and  Moggridge«i;.Thaekwell^ 
X  Vei.  Jun.  CC*  4^j— 475,  flated  infra.  (e\  Sibthorp  <x;  Moxem^  3 
Atk.  580. 
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caticelled.**  The  legatee  died  before  tbe  f^ft^rbe^  ttiA  tht 
qucftion  was,  whether,  under  the  ^^ve  beijueft,  the  defe^  trsfc^ 
ftill  fubfifting,  as  R.  Onlltngworti  d<^  iii  ttie  life  of  ttle  teft^ 
trix  ?  And  by  Lord  Mardwicke^  C  ^^  t  am  of  opinion  the  plain- 
tiff ought  to  have  the  biene^  of  Hus  difctorge  of  the  AA^y  ftAd 
that  the  bond  (bould  be  ddivered  up  to  be  cancelled.  Th6 
teftatrix  had  in  contemplation^  fome  benefit  to  all  the  branches 
of  her  hmkAj ;  the  daughter  of  R*  Gbitlingivorfh*$  wife  is  the 
perfen  who  now  applies  for  this  benefit,  and  it  would  tw  hard  to 
iky,  that  becaafe  the  (bn*in-law  died  in  the  life  of  the  tefbttrilr, 
chat  the  granddaughter,  who  was  of  the  teftatrix^'s  blood,  QkaM 
iMfe  it.  To  be  fore  where  a  teitator  gim$  a  debt,  ixfhrgives 
a  debt,  it  ta  a  teftamencary  sid,  and  w>U  not  be  good  againit 
creiKtor»,  bat  ^gainft  an  exe<^lor  it  ftiay.  And  though  this 
eaitnot  operate  a&  a  rekafe  at  hw,  ye^  equity  Will  carry  tt  that 
tengtb^  and  if  an  action  had  been  brodght  upotfi  the  bond,  this 
fi^ourt  wouM  have  granted  an  injiin^km^  or  an  original  appHca*- 
.  tion  might  be  made  td  this  c«h»rt  \  if  fe,  what  operatfon  will  it 
iiave  in  the  prefent  qneftton  \  Ia  I&lit^t  v.  Dstvenpoft  (/),  had  it 
been  faid,  I  firgtn^e  iny  fon  fiioh  a  debt,  and  the  bond  had  beeft 
ordered  to  be  deliverea  up  by  die  eitecutctr  to  be  cancelled,  it 
had  been  held  to  be  a  difchlarge.  There  is  nothing  pihrfiftai  in 
the  prefent  cafe  in  the  dire£iion  that  the  bond  Aieuld  be  ddfver- 
ed  up  to  be  cafvcdled.  But  it  is  obje^^^  thaft  thrs  is  not  ah 
mdependent  ckufe,  but  nncillary.  The  queftion  then  is,  what 
jconftru^ion  the  court  Ihould  put  upon  it.  I  think  the  teftatrix  in«- 
tended  in  all  tinms^  the  bond  ftouid  be  delivered  up  to  be  can- 
celied ;  if  this  .wa^  her  intention^  the  ejife  is  clear,  and  Wduld 
operate  moft  for  the  bei^t  of  her  family.  In  Eilm  v.  Da-- 
"venpart^  the  words  ate  not  penned  as  f^tgvotrkjt  or  rttnijjfan^ 
there  was  no  intention. to  releaib  tb6  recogxrisfance  till  ^.  paid 
150L  thereout;  but  here  is  a  dear  intention  to  releafe  the  debt ; 
there  it  was  to  be  delivered  up  tb  5.  here  \tk  general  to  be  can^ 
celled.  There  the  right  of  a^ion  fabfifted,  wAich  Wii^  the  rea- 
fon  of  th^t  opinion  ;  here  it  Wo»ld  be  too  nice  to  make  fttch  a 
difttn£lion,  and  would  nari'i>W  the  b^tmty\to6  mtkch,  intended 
fey  the  teftatrix  to  her  bmitv  \  aftid  tH^refy^re  I  decree  the 
bond  to  be  delivered  up  to  tne  platntiefF  to  be  canceUdd^  but 
'Without  cofts/' 

This  general  rule  of  equity  relali^  t<i  lapfes  occafioned  by 
the  death  of  legatees  in  the  hfe  of  tmat^rs^  is  not  fo  infliext* 
bfe,  but  d)at  teAi«tors  mafy  prevent  it  attaching  bjr  expreft  prch-    A 
vifion.    Itfcems  necelfery,  howevejr,  thatdtbet  nerfons  ihtkuld      * 
be  named  to  take  the  legacies  up^n  the  death  or  the  legatee^ 
for  if  &o  fuch  appointment  bt  itii^e,  an  expteTs  d\^liiftiti(m  that 
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the  legacies  fhould  not  be  defeated,  by  the  death  of  the  legatees, 
will  not  be  fufEcient  to  prevent  the  lapfes  which  legally  incur 
upon  the  happening  of  thofe  events.— Thus,— 

{g)  A.  bequeathed  in  the  following  words  ;*  '*  I  give  and  de- 
vife  the  feveral  legacies  and  fums  following,  which  1  will  fball  be 
paid  to  the  feveral  perfons  hereinafter»named,  apd  that  if  any 
of  thofe  perfons  (hould  die  before  the  fame  become  due  and  pay 
able,  I  will  that  they  or  any  of  them  (hall  not  be  deemed  lapfed 
legacies."  The  teftatrix  then  particularifed  the  feveral  legar 
tees  and  proceeded,  **  to  Ann^  the  wife  of  ij.  Wenfiey^  and  to 
her  executors  or  adminiftratprs,  I  give  the  fum  of  50I."  Ann 
died  in  the  life  of  the  teftatrix,  and  her  hufband  adminlftered  to 
her,  and  the  queilion  was,  whether  this  was  a  lapfed  le^cy  \ 
The  counfel  for  the  hufband  cited  Darrell  v.  Molefij\forth^  2 
Vern.  378,  as  a  cafe  in  point  5  **  There,  feveral  legacies  were 
given  by  will,  and  it  was  directed,  that  if  any  legatee  died  be- 
fore his  legacy  was  payable^  it  fliould  go  to  his  brothers  and 
fillers*  A  legatee  died  in  the  life  of  the  teftator,  and  it  was 
adjudged,  that  the  legacy  did  not  lapfe,  but  fbould  go  over  to 
his  filler." — Lord  Hardwieie^  C.  "  I  am  of  opinion  this 
is  not  a  lapfed  legacy.  If  a  man  devife  a  real  ellate  to  y.  $. 
and  hi3  heirs,  and  fignify  or  indicate  his  intention,  that  if  y.  S. 
die  before  him,  It  Ihould  not  be  a  lapfed  legacy,  yet,  unlefs  be 
had  nominated  ^no^hier  legatee,  the  heir  at  law  is  not  excluded, 
notwithftanding  the  teftator's  declaration.  So  in  the  gift  of  a 
perfonal  legacy  to  A,  though  the  teftator  fhould  IHcw  an  inten- 
tion that  the  legacy  Ihould  not  lapfe  if  ^«  die  before  him,  yet  this 
is  not  fufEcient  to  exclude  the  next  of  tin.  But  here,  in  c^fe  Ann 
Wenfley  dies  before  the  teftatrix,  flie  exprefsly  provides  againft 
the  fapfing,  for  (he  fays,  if  any  of  thefe  perfons  die,  before  the 
fame  become  due  or  payable,  I  will  that  they  or  any  of  them 
ihall  not  be  deemed  lapfed  legacies,  and  fumequent  to  this, 
devifes  to  Ann^  and  to  her  executors  and  adminiftrdtors  50I.  fo 
that  in  cafe  of  her  death  before  the  teftatrix,  other  perfoijis  are 
named  to  take,  which  diftinguilhes  it  from  the  cafe  I  put  before  \ 
and  in  Darrell  v.  Mole/worthy  the  court  laid  a  ftrefs  upon  the 
words  wai  payable^  which  is  very  much  the  fame  with  the  pre- 
fent^  become  du^  or  payable^^^  Upon  the  authority  of  this  cafe, 
his  Lordfliip  decreed  the  legacy  to  the  hufband. 

The  Jaft  cafe  may  appear  at  the  firft  impreffion,  to  clafh  in 
principle  with  the  above  cafes  of  Elliot  v,  Davenport^  and 
Maybank  v.  Brooks^  but  upon  a  nearer  view  it  will  appear  that 
they  are  capable  of  reconciliation.  It  will  appear  from  the 
perufal  of  Sibley  v.  Cook^  that  the  teftatrix  did  not  infert  the 
words  executors  or  admntJirator$  as  uf^al  WQf d$  of  annexations^ 

Qgf)  Sibley  <v*  Cook,  3  Atk.  57a,    Alfp  Bridge  v,  Abbott,  3  Bro.  CC. 
fufra^  P.  125.  Pickering  ty.  i-vrd  Stamford,  3  Ycf.  Jun,  CC.  4^^f 
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but  as  fignificantof  a  clafs  of  perfons  diftinit  ^xoxn-  Ann  Wenfley^ 
who  were  to  take  the  legacy  upon  Ijer  death  in  the  life  of  the 
teftatrix ;  for  the  teftatrix  having  expref'ly  declared  j  that  tione  of 
the  legacies  fbould  lapfe,  then  proceeded i*fl^<fw  fiatu  to  give  the 
legacy  to  Jnn^  her  "executors  or  adminiflrators,**  wi>h  the  inten- 
tion of  fuhfti  tut  ing  them  in  Ann's  place  on  the  ha^Dpening  of  the;' 
event  which  (he  iirft  defcribed.  But  in  thetwo  oiher  cafes  no 
fuch  inference  of  intention  could  arife  from  -any  expreflions 
made  ufe  of  prior  orfubfequent  to  thebequefts  made  tdthe  lega-' 
tees,  their  "  executors  or  adminiftrators  j^  which*  latter  words 
feem  to  have  been  introduced  without  any  particular  meaning^ 
and  purely  of  courfe. 

It  is  apparent  that  the  principle  which  induces  a  court  of 
equity  to  reject  the  words,  "  executors  or  adminiftrator^-," 
in  the  conftruSion  of  a  bequeft  to  B.  his  "executors  <)r  admil' , 
niftrators'*  originates  in  this  reafon,  that  the  infertion  of  them 
is  unneceflary,  as  jB.  's  reprefentatives  would  be  entitled  to  rel' 
ceive  his  legacy  on  the  event  of  his  death  before  the  time  of  pay- 
ment, whether  they  were  named  in  the  gift  or  not.  It  is  a 
deduction,  therefore,  from  the  above  obfervation  and  the  cafe 
laft  ilated,  that  if  a  reafonable  caufe  can  be  (hewn  for  a  teftator 
having  ufed  thofe  words,  the  court  will  give  'them  full  efFeft,^ 
In  further  fupport  of  this  doctrine  is  the  fallowing  "cafe, — 

{h)  A.  bequeathed  the  refidue  of  his  eftate  aiid  effects  to  his 
truftees,  to  be  placed  at  intereft,  and  directed'  theTnterefl  to  be- 
paid  to  his  wife  for  life,  and  at  he?  death  hfe  gaveaoool.  part  of 
the  principal  to  his  niece  Ei  C.  or  to  her  proper  reprefentative,' 
in  cafe  ihe  Ihould -not 'be  living  at  the  deceafe  of  his  wite.  He 
alfo  gave  to 'each  of  •  the  children  of  his  lifter  AV/zj.^^^f  A,  viz, 
y^hn^  Dorothy^  William^  and*  Chrijlcpber^  or  *' their  re-* 
prefentatives  or  repreffentat^^e,"  2o6oi.  ^  Chri/iophkr*  hfaving- 
furvived'the  teftator,  died  before  the  widow,  and  the  queftion 
was,  whether,  as  he  did  not  furv'ive  the  widow,  his  legacy 
of2000l.  did  not  lapfe?  And  by  the  Ma'fier  of  the-R  llsy 
^  I  am  very  clearly  of  opinion  that  the  legacy  to  Chrijiopher  \s 
goodV  This  "is  ftronger  thah  thfe -common  cafe  of  a  legacy  to 
A.  and  his  reprefentatives.  .  Thfrre,  thofe  word§  ar^  furpluf^g'e, 
for  if  the  legatee  die  bdfbte  the  day  of  payi^ent,  it  would  go 
to  his  reprefentatives.  But  in  this  cafe  tHereHs  a  r6afon  for- 
inferting  them.  This  is  not  an- immediate  legacy,  biit  after  the 
death  of  another  perfon.  There  is  therefore  an  interval  in  which 
the  legatee  might  die,  and  though  it  vefted,'  he  might  not 
live  to  receive  it.  That  addition  mi^ht  be  inferted  to  put- it 
out  of  doubts  and  muft  mean  in  -cafe  they  die  in  the  life  of  the 
teftator's  wife.  I  defire  to  be  under ftood  to  determine  it  upon 
that  circumftance,  thatthere  is  a  life  intervening." 

{b)  Corbyn  -v.  French,  4  Vef.  Jun.  CC.  4X9—435 
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Thti  gcmexal  mle  of  equity  relating  to  lapTes  is  equalljr  applL* 
Cabl^)  whether  the  lagacy  be  given  under  a  wiil  made  bjr 
virtue  of  ownerfbip  flowing  originally  from  the  t^acor,  or 
whether  it  be  given  under  2k  power  created  for  the  pucpofe ;  for 
ifi  the  latter  cafe^  although  the  legatee  will  take  under  the  au^ 
thority  of  the  power^  yet  he  will  not  be  confidered  as  taking 
from  the  time  of  its.  creatiofty  fo  as  to  prevent  a  lapfc  occafxoned 
by  the  death  of  the  legatee  before  the  appointor^  when  the 
power  is  executed  by  will.     To  illuftratc  thisjr— 

(i)  Upon  the  marriage  of  £,  Pafimer  with  Sir  H^.  Smkhy. 
lo^oool.  were  by  article  vefted  in  truftees  to  be  laid  out  in  the 
purchafeof  lands,  to  be  fettled  on  the  hulband  and  wife  for  their 
lives,  then  for  the  ilKie  \i  any,  but  if  none>  a  ternik  of  50a  years 
was  created,  the  trufts  of  whi^h  were  declared^  that  if  ^e  wife 
died  in  the  life  of  the  hufband,  the  truflees  £bould  raife  4000I. 
Sf)s  fiicfa  perfons  as  were  or  ibould  be  her  next  of  kin,  as  &e  by 
deed  or  will,  notwithftanding  covertuies  fliould  appoint,  and  in 
default  of  app<>intmeot,  to  be  divided  among  her  next  of  kin, 
according^  to  the  ftatute  of  diftributions,  as  if  fixe  tubd  died  un-. 
married  and  inteftate :  But  if  the  money  fhould  not  be  laid  out 
in  lands,  then  after  payment  of  the  4000I.  the  furplus  w^is  ta  be 
piid  tQ  her  bufband. — £.  Smith  having  no  ifllie  n»adea  will,  and 
reciting  her  power,  appointed  the  400ol,  to  her  nephew  fV^ 
Gill  iot  hi3  own  u(e  and  benefit,  be  paying  to  his  mother  an 
annuity  of  looh  for  life  for  her  feparate  ufe,  and  to  enter  into  a 
bond  for  the  payment  thereof.  The  refidue*of  what  (be  had 
power  to  difpoie,  fbe  gave  to  her  niece  »5.  Gill  after  payment 
of  fome  legacies.  fV,  Gill  died  in  the  life,  of  £.  Smithy  who 
alfo  died,  leaving  her  huiband  the  furvivor.  One  of  the  quef- 
tions  was,  whether,  as  JV,  Gill  died  before  B,  Smithy  the 
arppointment  in  his  favour  was  not  void  ?  And  by  Lord  HariU 
wicke^  C.  "  As  to  the  queftion,  whether  the  appointment  to 
the  nephew  be  good  or  became  void  by  his  death  in  the  life  of 
the  teAatrix  \  I  am  of  opinion,  not.with^anding  the  reafons  and 
the  authority  preffed  upon  me,  that  it  is  void  by  the  nephew's, 
dieath  in  the  life  of  the  teftatrix  i  firft,  from  tke,  nature  of  the 
articles  and  intention  of  the  parties  \  which  was  to  referve  part 
ol  her  fortune  fubjeft  to  her  dij^ofition,  if  ihe  died  in  her  hi^f- 
band's  life :  but  having  it  in  contemplation  that  k  might  be 
kept  in  money,  if  they  pleafed,  in  that  cafe  there  is  a  diftinft 
piaj^ticulaf  truft  j  the  view  being  plainly  to  give  her  as  much 
power  to  difpoie  of,,  or  leave  it  beUnd  her  to  her  own  kin, 
exclufive  of  her  huft^ad,  a$  if  ihe  wa$  unmarried  at.  her  dea^ 
They  rightly  co^Ii^red  that  i^  they  only  gave  her  power  to^ 
diifpofe  of  it,  the  hull>ai<nd  mi^ht  overturn  it;. or  if  ibe  die4 

ithout  diifpoiiiig,.  ili  i¥0»ld  go. la  him;  oc  if  1%  WftSto  \x^%  h/^ 


{I)  Oke  <v.  Heath,  i  Vrf,  135. 
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executors  or  adminrftrators,  he  as  adminiflrator  would  be  in- 
titled  to  it.     To  fecure  it  therefore  againfl:  him,  and  agalnft 
accidents  ;  alfo  in  all  events,  that  {he  might  not  be  induced  by 
good  or  ill  ufage  to  give  it  to  him,  (he  was  limited  as  to  her 
power,  to"  give  it  to  her  kin,  and  to  prevent  accidents,  they  pro- 
vide for  a  dire£t  intefta<^y.     As  to  the  obfervation  that  fhe  was 
cpnfined  to  give  it  to  i'uch  of  her  blood  as  were  in  being  before 
the  marriage,  that  is  not  the  conftruSion  of  the  articles :  the 
words,  or  JhcuU  be^  import  the  contrary ;  it  meant  fuch  as  (hall 
be  derived  from  the  ftock,  in  oppofition  to  the  kindred  by  mar- 
riage.    't*his  view  being  remembered,  will  go  a  greajt  way  to 
give  light  to  any  doubt  afterwards.    Then  the  appointment,  by 
death  of  the  appointee,  becomes  void  ;  for  though  it  arifes  under 
a  p9wer^  it  is  a  teflamentarj  difpofition,  and  this  is  a  te(himen- 
tary  cafe.     A  married  woman  may,  by  agreement  before  mar- 
riage and  with  the  oonfent  of  her  hufband,  make  a  will,  which 
is  good  in  the  ecclefiaftical  court,  and  may  be  proved  there. 
This  was  a  power  over  her  own  property,  and  which  might  be  fa 
in  one  event  abfoktely,  if  flie  had  furvived  her  hufband,  and  a 
part  of  the  ancient  dominion  which  flie  had  over  this  money  ; 
fiie  has  executed  her  power  by  will ;  and  called  it  fo  through- 
out.    The  whole  frame  is  teftamcntary  ;  and  plain  declarations 
to  that  purpofe.     And  although  this  arifes  out  of  her  power  to 
THake  a  will,  and  it  is  a  general  notion  of  law  as  to  powers,  that 
any  one  taking  under  the  dire£lions  of  the  will,  take  under  the 
power,  in  the  lame  manner  as  if  their  names  were  inferted 
there  :  yet  they  muft  take  according  to  the  nature  of  the  power 
and  inftrument  taken  together.     I  allow,  that  if  flie  had  exe- 
cuted her  power  by  deed  or  writing,  the  reprefentative  of  the 
appointee  dying  in  her  life,  would  take  thereby  j  but  not  if  the 
appointment  was,  in  cafe' he  furvived  her.     Then  fhe  execut- 
ing her  power  by  wiUy  it  muft  be  qonftrued  to  all  intents  like  a 
will ;  the*  conditions  of  which  are,  that  it  is  ambulatory,  re- 
vocable, and  incomplete  till  her  death  :  nor  can  any  one  dying 
in  the  teftalof^s  life,  take  under  it.     Then  a  perfon  married  or 
not,  appointiiig  by  will,  does  the  fame,  as  if  it  was,  in  cafe  the 
appointee  furvives  ;  from  the  nature  of  the  inftrUmerit,  which 
every  one  is  prefumed  to  know.     As  to  its  being  faid,  that  the 
appoin^ng  by  will  was  only  with  intent  to  leave  it  in  her 
power  to  revoke  5  how  can  I  divide  it,  or  fay,  flie  meant  one 
quality  of  a  will  more  than  another.     She  might  very  fenfibly 
mean  both ;  for  though  (he  might  have  a  regard  for  her  nephew, 
0ie  did  not  know  who  would  be  his  executor  or  adminiftrator. 
That  wouM  not  be  a  fenfible  intent:  nor  could  it  have  had  its 
t9k&, ;  for  if  the  executor  was  not  of  kin,  he  could  not  take, 
unlefr  as  reprefentative.     The  moft  natural  perfon  was  the 
father  of  th^  nephew  whom  (he  could  hardly  intend  ^  for  what 
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file  has  given  to  his  wife,  is  exclufive  of  him.  This  indeed  is; 
not  an  argument  of  weight,  the  foundation  of  qiy  opinion, 
beings  that  wherever  there  Is  fuch  a  power  to  a  married 
woman,  which  fee  executes  by  will,  it  is  fubjedi  to  all  the 
qualities  of  a  will ;  which  manifeftly  diiicrs  it  from  the  cafes  of 
any  other  writing  or  deed,  which  would  be  complete,  and  not 
revocable ;  and  then  it  muft  veft.  It  is  faid,  the  matter  of  this 
appointment  is  not  teftamentary,  partaking  of  real  eflates,  and 
not  to  follow  the  rules  of  law  in  perfonal  eftates.  But  abftradl- 
cd  from  the  power,  it  is  clearly  otherwifein  its  nature;  if  laid 
our,  it  would  be  a  terrh,  which  is  a  chattel ;  if  not  it  woiild  be 
money.  Againft  this  reafoning,  the  principal  thing  infifted 
upon  is  the  cafe  of  Burnet  v.  Helgrave  (i) ;  which  indeed  is  a 
very  particular  'and  extraordinary  cafe  ;  and  fuch,  as  I  doubt,  if 
it  would  be  fo  determined  now  :  however  it  appears  by  the 
Regtfter  to  have  been  a  caufe  by  confent,  and  not  adverfary  ; 
which  takes  off  greatly  from  the  weight  of  the  opinion  there, 
proving  it  to  have  been  probably  fudden  and  without  con- 
iideration.  But  taking  it  as  it  is,  there  are  feveral  differences : 
firft,  the  wife  thereby  marrying  a  fecond  huiband,  had  difabled 
herfelf  from  making  a  will :  nor  is  the  power  given  to  her  to 
be  exercifed  durinir  coverture  ;  therefore  it  could  not  be  a  will, 
but  mufl  be  confidered  as  a  writing  underhand  and  feal  only  ;  and 
then  the  determination  may  be  right ;  but  that  is  nothing  to 
this,  which  is  by  a  will  properly  proved  as  fuch.  But  fuppofe 
the  court  took  it  as  a  will,  or  a  writing  in  nature  of  a  will; 
the  appointment  there  was  not  perfonally  to  the  hufband  only, 
but  the  executors  or  adminiftrators,  and  on  truft  to  pay  thereout. 
It  is  true  that  in  general,  t;he  words  executors  ox  adminiflratorsy 
are  underftood  as  reprefentativ^s  only  5  but  not  always  ;  as  in 
cafes  per  outer  vle^  executors  or  adminiftrators  take  not  as 
reprefentatives  of  the  firft  taker,  but  as  new  fpecial.  occupants 
newly  named  in  the  will  or  deed  ;  and  if  they  took  fo  as  to  be 
further  perfons  taking  the  truft,  in  that  light  it  is  different. 
And  the  court  rather  did  this  in  fupport  of  the  truft^  one  of  the 
cejiuy  que  trujis^  for  whofe  benefit  it  clearly  was,  being  then 
living ;  nor  can  the  cefluy  que  trud  be  defeated  by  the  death  of 
the  truftee  in  the  teftator's  life.  The  words  are,  that  the  court 
took  it  an  execution  of  a  truft,  which  is  not  a  mlfprint  inftead 
of  power  \  and  imports  the  hufband,  his  executors  or  admini- 
ftrators, to  be  barely  truftces.  Another  thing  in  fupport  of 
that  determination,  is,  that  all  was  come  back  to  the  wife  her- 
felf 5  the  hufband  to  whom  and  his  executors  fee  had  appointedj 
dying  in  her  life,  and  making  her  executrix :  thefe  particular 
circumftances  make  it  no  authority  to  govern  the  prefent  cafe: 
and  at  moft  it  is  but  a  flngle  cafe,  and  contrary  to  the  general  rea- 

(I)  Eq.  Ca,  Abr.  296. 
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foning  which  I  have  gone  upon. — G/7/,therefore>  cannot  take  this 
4O00i.  as  reprefentative  of  his  fon ;  by  whofe  death  in  the 
life  of  the  tei^atrist  the  appointment  of  him  lapfed  and  deter- 
mined. His  Lordibip  aifo  determined,  that  the  4000I.  having 
become  undifpofed  of  by  the  event  which  had  happened,  be- 
longed  to  5,  G///j  the  refiduary  legatee.— Again, — 

(7)  Charles  Earl  of  Sunderland  made  his  will  in  1720,  dif- 
pofing  of  his  pictures  and  furniture  at  J)is  houfe,  and  defiring 
ihat  nis  debts  and  legacies  might  be  paid.  He  then  gave 
30^000!.  to  his  wife,  and  after  feveral  other  pecuniary  legacies^ 
he  gave  the  refidue  of  his  perfonal  eftate  to  his  eldeft  fon 
Rgbert^  Lord  Spencer^  except  fuch  other  legacies  as  he  ihould 
indorfe  on  the  back  of  his  will)  in  the  nature  of  a  codicil  in 
his  .own  hand-writing,  and  appointed,  Lprd  Robert^  Lord 
Godolphin  and  others  executors.  3y  a  codicil  indorfed  on  the 
T^ill,  but  without  a  date,  the  Earl  directed  the  legacy  given  to 
his  wife,  fhould  be  to  her  own  ufe  and  benefit  for  life  only, 
and  after  her  death,  to  be  divided  among  fuch  of  his  children, 
in  fuch  manner  and  proportion  as  (he  by  any  deed  or  will,  or 
inftrument  in  writing  in  the  nature  of  a  will,  ihould  appoint, 
and  for  no  other  purppfe.  The  teftator  died  in  1722,  without 
revoking  his  will  and  codicil,  leaving  his  Countefs  and  feven 
children.  Upon  the  fecond  marriage  of  the  Countefs,  a  deed 
of  fettlement  was  made,  in  which  was  an  exprefs  recital  of  the 
-will  and  codicil,  and  a  declaration  that  the  interefl  of.  the 
30,000).  (hould  remain  to  her  feparate  ufe,  and  then  an  exprefs 
covenant  and  agreement  on  the  part  of  her  fecond  hufband, 
that  ihe  fhould  have  power  to  make  a  will,  concerning  the 
intereft  and  improvement  of  that  fum.  In  1736,  and  in  the 
life  of  the  fecond  hufband,  the  Countefs  made  a  will  reciting 
that  flie  ha(d  before  appointed  6000I,  part  of  the  30,000!.  for  the 
benefit  of  her  fon-in-law  Lord  Robert^  and  zoool.  other  part 
thereof  for  her  daugbter-in-law  Lady  Morpeth^  which  Ihe  in- 
tended as  part  of  what  (he  propofed  to  give  her  at  her  death ; 
^nd  ihe  faid  that  this  was  her  lafl:  will  and  teilament,  and  that  in 
purfuance  of  her' power  under  the  will  of  her  hufband  (which 
with  the  codicil  flie  recited)  and  of  all  other  powers,  fhe  gave, 
dire<5ted  and  appointed  the  remaining  principal  ium  to  be 
paid  to  the  feveral  children  of  Lord  S under landj/m  the  follow- 
ing proportions  ;  -  to  the  plaintiff  2000I.  to  jf,  Spencer  2000I. 
to  Lady  Bateman  3000I.  and  the  refidue  which  Ihe  compdted 
to  be  15,000!.  to  Lady  Morpeth^  oa  condition  that  Lady  ife&r- 
Peth  ihould  give  fuch  a  releafe,  as  ihould  be  tendered  by  hef 
executQrs  witbin  fix  months  after  her,  the  Countefs's,  deceafe, 
;ind  ihould  difcharge  all  her  eflate  real  and  perfonal  from  the 

(IJ  ]>uke  of  Marlborough  1;,  Lord  Godolphin,  z  Vcf.6i— 73. 
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30,oooi.  m  defaalt  whereof  the  kgacy  appoinced  for  herihoald 
be  void,  and  ihe  made  Mrs.  P^ziibi^;^  executrix,  and  died  in  1749. 
y^bn  Spencer  and  Lady  Morpeth  died  in  the  life  of  the  Countefs 
and  after  the  m^ing  of  her  will.    Their  legacies  were  claimed 
"by  the  plaintiff,  as  being  lapfed,  imdifpofcd  oi^  and  unappointed, 
and  therefore  part  of  the  eftate  of  Lord  Robert^  the  reiidaary 
legatee  di  the  Earl  of  Sunder lanel^  and  belonging  to  the  plaintiff 
as  Rff^rt*^  executor*     Lord  Hardwiiie^  C.  was  of  opinioii 
with  the  plaintiff,  and  that  the  Countefs  took  a  mere  eftate 
fcr  life  in  the  30,oooK  with  a  power  of  appointment  among 
the  children  of  Lox^  Sunderland^  the  children  taking  no  intereft 
in  the  liind  prior  to  the  appointment,  .but  intirely  depending 
upon  ft;  and  that  as  the  Countefe  executed  the  power  by 
will,  and  Jsbn  Spencer  and  Lady  Morpeth  died  before  her, 
the  fiiares  appointed  to  them  lapfed  and  bccanne  part  of  the 
refidue  of  Lord  SunderiofuPs  eftate,  to  which  the  plaintiff,  as 
executor  of  Lord  Robert  the  refiduary  legatee,  was  tnckled. 
With  regard  to  the  ad  done  by  the  Uountefs  in  execution  of 
lier  power,  and  the  confequence  of  if,  his  lofdftrip  exprefied 
himfetf  as  fellows, — <^  She  had  feveral  ways,  to  essecute  it,  by 
deed  or  inftrument  in  writing,  or  by  a  proper  wiH :  but  I 
urn  of  opinion  which  ever  way  flie  took,  to  make  any  (rf  the 
children  of  the  teftator  take  by  virtue  of  kl,  it  muft  be  a  com* 
plete  aft  dovie  by  her,  and  that  an  imperfefl  zSt  in  execution 
ef  this  fkywer  wouid  not  make  any.  part  of  tins  money  veft  in 
9tfiy  6f  the  perfons  to  take  under  it  >  for  it  is  admitte<i  by  the 
defendant's  counfel,  there  is  no  purchaief,  no  greater  m^it 
m  one  than  the  ether ;  all  being  volunteers ;  smd  therefore  no 
g*round  to  fuppHy  any  defefl  in  the  execution  of  the  power* 
She  has  ehofen  to  execute  it  by  will :  and  two  of  the  appointees 
therein  dying  afterwards  in  her  life,  the  queftion  is,  what^ 
under  thefe  cir^umd^nces,  is  the  effe^  of  the  execufionof  the 
power  as  to  them ;  whether  their  repfefentatives  can  take  the 
lums  appointed.     To  determine  it,  one  things  is  neceffery  t6 
be  fettled,  via.  the  nature  of  the  inftrument  by.  which  the  power 
i$  executed.     The  phintiff  infifts,  it  i^by  a  will;  thedefen-r 
dani^,  that  it  is  not  by  a  propel  wtH,  for  that  file  was  a  frme 
etw^t  at  the  time ;    but  by  an  inftrument  in  writing,  which 
may  have  a  dilierent  effeet  from  a  will,     I  am  of  opinion^ 
that  this  2tGt  of  ker's,  m  execution  of  her  power,  muft  be  con^ 
iidered  as  a  wiU,  and.may  be  truly  fo,  as  a  proper  will  in  this 
caufe;  but  if  not,  ftill  it  mky  as  a  writing  in*  nature  of  a  wijl, 
and  then  it  win  come  juft  to  the  fame  thing  as  to  tile  prefent 
c|ueftion.     A  feme  oovtrt  may  make  a  proper  will,  proved  in 
the  ecerefiaflfrcal  eourt,  with  the  affiant  of  her  bttft>aRd^  accord* 
ing  to  the  expiefs  refolutionof  MarUt  Vi  Kinfman^  Cro.  Car, 
%x%  wtoeie  it  came  in^  ^ueftioa  upm  a  bond  in  pieadtpg. 
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Then,  whether  there  has  been  Aich  aifisnt  in  this  cafe,  depends 
on  the  deed  of  fettlemenc  oiad^  on  her  fecond  marriage-     I  am 
of  opinion,  it  doe^  amount  to  a  fuflicient  aflent  to  her  making 
a  will  concerning  this  30,000!.     It  is  £iid  barely  to  relate  to 
the  intereft :  if  it  had  done  fo  when  there  is  an  exprefs  recital 
of  the  will  and  codicil,  and  the  principal  and  intereft  arife 
under  that  will,  and  ihe  was  only  to  take  the  intereft,  I  ihouldi 
have  thought,  it  was  an  aflent  to  a  complete  will ;  but  it  goes 
farther;  for  the  wofd  improvement  does  oot  take  in  intereft 
only,  but  improvement  of  the  capital,  which  is  part  of  the 
principal,  and  would  go  to  be  divided  as  the  principal ;  for  it 
is  eftabli(hed,  that  the  increafe  and  rife  in  vakie  of  the  principal 
(hall  go  to  the  principal,  and  not  go  to  the  tenant  for  life  m 
being.     But,  fuppofing  this  not  a  proper  will,  ftill  it  muft  be 
confidered  as  an  inftruqnent  in  nature  of  a  will^  which  ftkall 
have  the  fame  confequence  as  if  a  will,  according  to  the  cofi« 
ftruflion  of  the  court*     Then  takbg  it  either  way,  as  a  pro- 
per will  or  inftrument  in  nature,  of  a  will,  I  am  of  opinioA 
that  neither  the  reprefentatives  of  John  Spencer  or  Lsdy  Mor^ 
petb  could  take  any  thine  by  this  execution  of  the  power, 
linlefs  it  vefted'in  their  teftator  or  inteftate,  only  derivatively^ 
and  through  them.     It  is  certain,  that  an  executor  or  admt- 
niftrator  cannot   take  by  virtue  of  that  reprefentatioA  any 
things  but  what  iirfl  vefted  La  the  teftator  or  inteftate,  which 
brings  it  to  the  <|ueftion,   whether  by  this  execution  of  the 
power  any  thing  vefted  in  them  in  their  lives.     It  is  plaifly 
that  by  virtue  of  a  will  or  inftrument  in  nature!  of  a  will,  no 
legacy  or  gift  can  veft  till  the  death  of  the  teftator,  and  it  is 
admitted  that  if  this  were  a  gift  of  Lad;y  Sunderland^  and  a 
legacy  from  her,  fo  that  the  cbuldren  were  to  take  by  or  under 
her,  it  would  be  fo,  for  then  it  is  admitted,  the  will  is  not 
complete  till  the  death  of  the  teftator;  but  it  is  iniiftedthat 
this  being  in  execution  of  a  power,  nothing  is  taken  under  tlwt 
inftrument  by  which  the  power  is  executed,  or  under  theperibn 
executing,  but  under  the  giver  of  the  power,  and  as  legatees  in, 
the  will  of  the  teftator :  which  k  true  to  certain  purpofes,  but 
holds  noA  to  the  extent  contended  for  oa  the  part  of  the  defendants^ 
that  is,  not  to  ftiew  that  thoie  two  legacies  or  fums  of  mfimey 
vefted  by  virtue  of  the  execution  of  this  power  ijot  tk&  children  tia 
their  lives,  for  to  that  only  can  it  he  »ateriaL    There  is.  no 
cafe  where  that  has  been  £aid  to  be.  under  a  wUU  whether  that 
will  operates  by  way  of  giving  a  legacy  or  intereft  decived  bom 
the  teftator  in  tkfiH  wil^  or  by  way  of  execution  of  a  power» 
or  inftrument  in  nature  of  a  wiU  which  is  the  fame ;  for  ftiU 
it  i&  a  teftameatary  ai9t,  and  the  law  fays,  th»t  a  teftatnentaory 
a£i  is  only  inchoate  during  the  life  of  the  teftator,  from  whofe 
death  on|y  it  receives  pecfe&ioa :  being  till  then  ambulatory 
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and  mutable,  vefting  nothing,  like  a  piece  of  wafte  paper,  ac- 
cording to  chedodlrine  in  Brett  v.  Rigden^  in  Plowd,  (m),  where 
Afamvood  does  not  argue,  that  the  will  could  have  effe6t  during 
the  life  of  the  teftator,  but  only  that  the  heir  (hould  take  by 
purchafe  as  devifee  in  the  will,  that  the  will  might  take  fome 
efFedi.     The  cafes  put  for  the  plaintiff  are  very  materiah  viz* 
of  a  will  of  land  in  execution  of  a  p6wer,  and  the  wora  will 
generally  ufed,  (which  before  the  ftatute  of  frauds  would  be 
Sufficient  if  it  was  a  will  not  executed  by  any  witneffes,)  it 
is  determined,  that  a  will  to  pafs  lands  by  virtue  of  a  power 
muft  have  the  requifites  in  that  ftatute.  It  is  the  fame  aS  ^o  a  power 
to  appoint  perfonal  eftate  by  Will ;  unlefs  there  are  other  words, 
which  are  contended  for  to  give  a  larger  manner  of  executing 
the  power,  it  muft  be  fuch  a  will  as  will  pafs  perfonal  eftate. 
So  is  the  cafe  of  copy-hold  lands  very  material ;  not  that  there 
is  any  authority  ;    but  as  it  is  a  thing,  which  muft  have  often 
happened.     Copy-hold  lands  are  fur  rendered  to  the  ufe  of  a 
will;   the  furrenderer    makes  a  will,* and  appoints  the  ufes 
thereof:  the  law  fays,  the  lands  pafs  by  the  furrender,  and  the 
will  is  only  direftory  of  the  ufes:  though  the  lands  are  fo  ap- 
pointed, if  the  appointee  died  in  the  life  of  the  teftator,  it  was 
never  thought  he  could  take  benefit  of  it;    which  muft  have 
often  happened,  confidering  the  number  of  fuch  wills :    and 
yet  it  was  never  contended,  that  it  would  veft  in  an  appointee 
dying  in  the  life  of  the  teftator ;  becaufe  the  aft  was  not  com- 
plete; it  bfeing  no  will  till  his  death,  and  confequently  at  the 
time  it  fhould  veft,  there  is  no  perfon  to  take.     So  if  a  power 
is  given  by  deed  to  appoint  lands  by  will,  and  the  perfon  to 
whom  the  power  is  given,  makes  a  will,  and  gives  the  lands 
to  jf.  and  his  iflue ;  the  law  fays,  that,  though  fuch  appointee 
takes  undet  the  power,  yet  the  execution  of  the  power  being 
by  will,  it  fhall  receive  the  fame  conftruftion  as  if  a  devife  of 
lands,  viz.  an  eftate  taiK     So  if  it  had  been  to  J.  fo;  ever,  that 
would  haye  been  an  eftate  irt  fee.     It  was  never  doubted,  but 
that  the  conftruftion  of  the  words  would  be  the  fame  exacSly, 
as  if  he  took  ftridtly  and  properly  under  the  words  of  a  will ; 
and  indeed  it  is  repugnant  to  the  nature  of  the  inftrument,  that 
any  perfon  fhould  take,  or  have  any  thing  veft,  by  will  in  the 
life  of  the  teftator ;  and  every  perfon  claiming  under  the  exe- 
cution  of  a  power,  muft   claim  not  only  according  to  the 
power,  but  the  nature  of  the  inftrument  by  which  that  power 
is  executed :  and  therefore  a  will  in  execution  of  fuch  a  power, 
fuppofe  it  Was  of  lands,  would  be  alterable  or  revocable  ac- 
cording to  the  ftatute  of  frauds  by  cancellation  or  any  of  thofe 
methods^  as  a  proper  will  would  be ;  becaufe  it  is  the  nature  of 

(w)  P.  345* 
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the  inftniment  which  caufes  that.  Suppofe  fuch  a  power  was 
to  he  executed  by  deed  only,  it  might  be  as  well  faid,  that  the 
party  to  take  under  the  execution  of  that  power,  Ihould  taice  bjr 
an  incomplete  deed ;  as  in  this  cafe  by  a  writing  not  complete 
till  the  death  of  the  teftator ;  there.bein'g  as  great  an  imperfection 
in  one  cafe  as  the  other.  If  this  was  to  be  taken  as  an  inftru* 
ment  in  writing  generally,  and  to  have  the  fame  efFe£t  as  U  ihe- 
had  made  fuch  a  common  inftrument  without  calling  it  a  will, 
appointing  this  payment  after  her  death,  as  has  been  argued^ 
that  would  change  the  nature  of  the  inftrument,  and  the  intent 
of  Lady  Sunderland :  the  confequcnce  would  be,  that  it  would 
be  irrevocable;  for  it  is  revocable  only  by  the  nature  of  the 
inftrument  itfelf :  but  turn  it  into  another  inftrument,  neither 
a  will  or  inftrument  in  writing  in  nature  of  a  will,  it  is  not 
revocable:  for  it  is  de;termined,  that  notwithftanding  under 
fiich  a  power  (he  might  have  executed  it  tottes  quotiesy  have 
referved  a  new  power  to  herfelf,  and  might  revoke,  yet  if  Ihe 
does  ncit  referve  a  new  power,  it  is  irrevocable ;  which  was 
the  refolution  of  all  the  judges  in  Hele  v.  Bond^  in  the  Houfe 
of  Lords.  There  *  Hele  had  a  power  in  a  deed  to  revoke, 
and  appoint  new  ufes,  as  often  as  he  pleafed :  he  executed  a 
deed,  and  revoked ;  and  fo  a  fecond  and  third  time ;  and  the 
queftion  was,  whether  this  laft  revocation  was  good.  It  was 
keld  not  good  for  want  of  an  exprefs  revocation  ;  that  this 
power  amounted  to  no  more  than  a  common  power  of  revoca- 
tion cxprefied  in  a  great  number  of  words ;  and  therefore  the 
party  could  not  xtvokQtoties  quoties  by  virtue  of  this  original 
power  of  revocation,  but  it  enabled  him  to  infert  a  new 
power  of  revocation,  if  he  pleafed,  which  not  having  done, 
he  had  executed  his  power.'  So  if  1  fhould  hold  this  paper  to 
be  neither  a  will,  noj-  inftrument  in  nature  of  a  will,  it  would 
be  an  inftrument  irrevocable  by  her ;  which  would  undoubtedly 
be  contrary  to  her  intent.  It  is  only  revocable  from  being  a 
will  or  in  nature  of  a  will :  and  if  fo,  it  is  equally  incomplete 
till  her  death ;  confequently  nothing  could  veft  in  either  of 
the  legatees  till  her  death";  at  which  time,  it  is  a  principle  of 
Jaw,  there  muft  be  a  donee  or  appointee  to  take  :  whereas  here 
they  were  not  then  in  rerum  naturd,  and  confequently  no 
legatee,  donee,  or  appointee,  call  it  which  you  will,  to  take 
at  the  time  the  thing  was  to  veft.  From  this  conftru6tion  of 
this  paper  the  cafe  in  Hob,  of  Kibbot  v.  Lee^  is  material,  viz* 
that  this,  whether  as  a  will,  or  inftrument  in  writing  in  nature 
of  a  will,  is  a  declaration  in  law  of  Lady  Sunderland^  that  it 
ihould  take  efFe<^  only  from  her  sieath.  But  to  this  it  was 
faid,  that  in  the  prefent  cafe  it  is  otherwife :  becaufe  the 
appointee  muft  take  under  the  power,  and  as  if  named  in  the 
power  i^  and  that  it  was  a  gift  of  the  teftator  in  his  will,  ibc 
being  only  ah  inftrument ;  that  the  whole  reverts  back  to  the 


448  Of  Lapfid  Legacies.  [Chap.  X- 

power,  under  which  merely  thej  take ;   which  relation  wiil 
over-reach  the  death  of  thefe  two  parties,  both  being  living  at 
tfae  d«ath  of  the  teftator,  and  then  it  may  be  considered  as 
vefting  in  them  in  their  lives;  which  Ideny.     I  admit  the 
principley  that,  where  a  perfon  takes  by  execution. of  a  power, 
whether  of  reality  or  perfonalicy,  it  is  taken  under  the  autho- 
rity of  that  power:    but  not  from  the  time  of  the  creation  of 
that  power.     There  is  no  cafe,  that  the  relation  (hall  go  back 
for  that,  which  is  quite  of  another  nature :   and  that  is  the 
point,  which  muft  be  contended  for  here,  that  they  mufi  take 
by  relation  fo  as  to  make  them  take  from  the  time  of  the  crea- 
tion of  the  power,  for  which  there  is  no  authority ;  and  that 
would  bfe  Unreafonable.     The  meaning  that  the  perfons  muft 
take  under  the  power,   or  as  if  their  names  had  been  inferted 
in  the  power,  is,  that  they  ihall  take  in  the  fame  manner  as  if 
the  power  and  inftrument  executing  the  power  had  been  in- 
corporated in  one  inftrument;  then  they  fhall  take  as  if  all, 
that  was  in  the  inftrument  executing,  had  been  exprefled  in 
that  giving  the  power.    So  it  is  in  appointments  of  ufes.     If  a 
feoffment  is  executed  to  fuch  ufes  as  he  ihall  appoint  by  will ; 
when  the  will  is  made,  it  is  clear  that  the  appointee,  cejiui  qui 
mfiy  is  in  by  the  feoffment,  but  has  nothing  from  the  time  of 
the  execution  of  the  feoffment  fo  as  to  veft  the  eftate  in  him. 
The  eftate  will  veft  in  him  according  to  the  nature  of  the  aft 
done,  and  appointment  of  the  ufe  from  the  time  of  the  teftator's 
death.     This,  therefore,  is  not  a  relation  fo  as  to  make  things 
veft  from  the  time  of  the  power,  but  according  to  the  time  of 
that  aS  executing  that  power ;  not  like  the  referring  back  in 
cafe  of  alEgnment  in   commiffion  of  bankruptcy :  that  is  by 
force  of  the  ftatute,  and  to  avoid  mefne  wrongful  afts.     The 
cafe  was  put  of  a  bargain  and  fale,  which  was  faid  to  be  like. 
this  of  a  will  or  inftrument  in  nature  of  a  will.     A  bargain  and 
fale    when  acknowledged  and   inrolled   has   relation   to  the 
time  of  execution,  and  if  the  grantee  dies  within  fix  months, 
and  a&erwards  it  is  acknowledged  and  enrolled,  it   is  good ; 
that  is,  becaufe  it  is  a  collateral  aft  required  by  aft  of  Parlia- 
ment, and  not  arifing  from  the  nature  of  the  inftrument  itfelf. 
Confider  the  confequence  if  this  were  otherwife,  that  by  fuch 
a  will,  or  inftrument  in  nature  of  a  will,   executing  fuch  a 
power,  any  thing  Ihould  be  heldvefted  in  the  teftator's  life, 
and  that  the  reference  to  the  power,  ihould  not  only  be  a  re- 
feipence  to  the  fubftance  of  the  power,  but  to  the  time  of  Crea- 
tion :    it  might  as  well  be  faid  that  Lady  Sunderland  nvtght 
have  appointed  this  money  to  them,  if  they  had  died  before  her 
makings  the  will ;  fbr  it  k  juft  the  fame  thing,  and  the  cafe  of 
the  bargain  and  £ile,  if  applicable,  would  hold  equally :    then 
•be  confequeAce   would  be,  that   flie   might    execute    this 
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|>ower  by  giving  ftU  or  greater  part  to  herfelf,  for  ihe  was  r»* 
prefentative  of  her  (pn  WilUamy  who  died  before  her  will; 
and  it  would  be  abfurd,  that  powers  of  this  kind  ihouki  be 
executed  for  the  benefit  of  a  perfon  dead  at  the  time  of  execu* 
tion»     But  it  is  contended,  that  there  is  a  great  difference  be* 
tween.  powers^  and  that  this  fhall  have  tScBt  in  this  manner^ 
,becaufe  it  ist  a  naked  power^  thefe  fums  being  never  part  of 
her  property,  who  was  only  an  inftruoient,  fo  that  whatever 
execution^  it  would  have  this  effe£t,  though  contrary  to  the 
iiature  of  that  paper  itfelf :  that  the  quality  and  nature  of  the 
will  ibould  be  out  of  the  cafe,  and  confidered  barely  as  an  ii1« 
ftrument^in  writing:  though  it  is  allowed,  that  where  a  power 
is  ^oup)^d  with  an  intereft,  the  party  fhould  be  confidered  as 
difpofing  pf  the  intereft,  and  it  would  have  another  effe6t« 
This  is  the  .firft  time  I  have  beard,  that  the  execution  of  nscked 
powers  ihou.ld  be  conftrued  more  favourably  than  that  of  powers 
coupled  with  an  intereft.     The  rule  of  law  is  oth^wife^  bd«« 
caufe  the  party  there  in  fooie  meafure  parts  with  his  own  pro-> 
perty,  ^s  a  kind  of  doaunion  he  has  over  the  eftate,^  thoi^ 
powers  being  conftrued  liberally,  bat  naked  powers- always 
fkvX&Xyn    It  is  farther  aiked,  where  is  the  difference?  that  it 
being  admitted,  ibe  might  have  done  this  by  deed  or  inftrumefkt 
in  writing  not  calling  it  a  will,  and  might  rave  annexed  a  poW^ 
of  revocation,  fo  as  to  enable,  her  to  revoke  that,  and  fo  ex^ 
cute  the  powjer  over  again^  diis  amounts  to  the  fame :  btat 
that  is  not  a4  idfrn.     Ji  flie  had  executed  this  powtr  by  deed 
or  iiiftrument  in  writing,  though  with  a  new  poWer  to  h^feif, 
the  ^onfeq^ence  would  be,  the  inftrmnent  was  complete  &i 
itfelf)  th^itbing  would  have  vefted  froni  the  timtt  of  the  exe- 
cution of  that .  inflrument,  and  the  power  of  rey<>eatiofi  would 
have  no  effe^,  but  to  leave  it  mucaUe  (hiring*  her  1^.     But 
there  is  a  vaft  difference  between  a  deed  of  inftrument  with 
power  of  revocation,,  and  a  will.     The  firft  is  a  complete  stSt : 
a  will  not  fo,  death  being  neceffary  to  the  completion,  «s  weU^ 
^s  to  make  the  thing  pafs:   and  really,  if  in  queftiOnS  of  this 
kind,  fuch  execution  of  powers  by  will  was  to  have  tbts  co^ 
itru<^ion,  and  to  make  any  thing  veft  in  the  teftator^s  life,  fo 
that  a  perfon  dead  at  the  confummation  of  th^  will  Q^ght  take 
by  i(>  in  nineteen  cafes  out  of  twenty  it  wOuM  be  contrary  to 
the  authority  of  the  po^er  and  intent  of  the  peifon  executing  $ 
:(thi8  {mean  in  general,  hot  as  to  the  prefent  cafe,)  fcM'  conftdeir 
what  a  perfon  does,  when  making  a  will ;  liziy  Sunderland 
muft  Jtnow,  .that  ihe  ran  no  hazard,  becaufe  ^e  inftirument 
Was  revocable  till  her  death )  but  if  a  court  of  jiiftice  fliouid 
^pld  contrary  to  the  nature  of  the  inftrument,  that,  although 
the  party  dies  in  the  life  of  the  perfon,  executing  the  power^ 
it  will  veft  in  the  executor  or  admixuftrator^  that  may  bp  in  a 
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mere  ftranger  both  to  the  author  of  the  power,  and  the  perfoii 
executing  it.  That  would  be  the  confequence,  like  the  eaf«^ 
of  wills  obtained  from  young  perfons  by  furprize ;.  as  from  a 
young  lady  at  a  boarding- fchool,  (an  inftance  of  which  I  remenv- 
bcr  in  this  court)  the  matter  getting  her,  fhe  being  above 
feventeen,4Q  make  a  will  and  appoint  him  executor:  fo  if  this 
would  be  goody  notwithftanding  the  dying  in  the  life,  of  the 
teftatrix,  it  would  make  it  go  to  a  ftranger.  But  it  is  faid, 
this  has  been  determined,  that  fuch  an  execution  of  a  power 
by  will  may  be  good  to  make  it  tranfmiffible  to  the  reprefenta- 
tives  of  the  perfon  dying  in  the  teftator's  life-time,  for  which 
is  cited  Burnet  v.  Helgrave^  £q.  Ca.  Abr.  296.  and  if  it  had 
not  been  for  that,  I  ihould  not  have  fpent  fo  much  time  about 
this*  But  if  that  cafe  be  confidered,  it  is  no  authority  againft 
the  opinion  now  given,  or  that  I  gave  in  Oke  v.  Heath  {n\ 
for  there  the  perfon  executing  the  power,  was  not  limited  in 
.reipcfk  of  the  obiedls.  It  was  a  general  power  to  fuch  as  ihe 
.  ihpuld  appoint,  ohe  ^appointed  to  her  fecond  hufband,  who  died 
before  her  and  made  her  executrix,  fo  that  it  had  really  come 
back  to  herfelf,  and  her  reprefentative  claimed  it  under  the 
^execution  of  the  power.  That  was  a  cafe  to  tempt  a  court  of 
Juftice  to  go  as  far  as  poffible  to  make  it  good,  becaufe  it  was 
^ome  back  to  the  perfon,  and  the  fame  thing  as  if  given  to  her 
own  benefit,  and  the  court  only  fupported  that  in  her,  which 
.was  really  orginally  given  for  her  benefit.  It  was  no  doubt 
Jn  her  pow^r  to  appoint  her  executors  originally  if  ihe  pleafed, 
.becaufe  (he  might  do  it  to  any  perfon  whatever,  and  there  the 
court  might  confider  that  word  £^ecutori  (o  as  not  to  take  by 
xepref^ntation,.  but  as  a  defcription  of  the  perfon  to  take,  and 
there  is  fomething  in  the  cafe  whiph  favours  that.  It  is-  im* 
perfe£Uy,  reported  in  Eq.  Ca.  Ab.  Executors  may  certainly  be 
^ipade,  ufe  of  either  in  a  deed-  or  will  as  dtftin£^  and  feparate 
■perfons, from  the  teftator,  which  is  the  cafe  of  a  fpecial  occu^ 
pant)  2  Roll.  Ab*  x?t.  where  ;the  executor  ihaU  be  fpecial 
joccupant ;  whigh  (hews,  that  executors  may  take  by  that  name 
as  dimnc^  perfons,  and. not  Jn  reprefentation  of  the  teftator. 
,The  court  cannot  be  fure,  upon  what  Lord  Har<9urt  went  in 
that  cafe ;  yet  there  was  room  for  that  from  the  words :  and 
.always  were  to  be^  taktn  there  to  fupport  it,  as  it  was  to  be 
confidered  as  if  originally  given  for  her  benefit.  But  whether 
•that  be  fo  or  not,  it  is  a  Angle  authority,  and  was  a  caiife  heard 
by  confent,  which  certainly  weakens  its  authority  ;  as  it  proves 
it  in  general  not  to  be  fo  fully  confidered ;  and  comttionly  there 
is  a  difpofition  in  the  parties  to  give  way  to  what  the  court 
.thinks  e(mitable>  nor  is  there  that  oppofition  ais  in  other  cafes. 

..  ,  (n)  Supr^.  * 
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Therefore  upon  the  whole,  I  am  of  opinion)  that  nothing 
vefted  by  this  inftniment  in  yohn  Spencer,  or  Lady  Morpeth^ 
during  their  lives,  and  confequently  nothing  is  tranfmiilible 
to  their  reprefentatives ;  and  to  make  it  do  fo  would  be  con'- 
trary  to  the  principle  of  law,  that  the  perfon  muft  be  in  being 
at  the  time  the  thing  is  to  veft."        ^  \ 

If  a  legacy  be  given  to  two  ycrfotis  jointb^  although  one  of 
them  die  in  the  life  of  the  teftator,  or  although  the  teftator 
revoke  the  intereft  given  to  one  of  them,  fuch  intereft  will 
not  be  confidered  lapfed  or  undifpofed  of,  but  will  furvive  to 
the  other  legatee,  [n  making  this  decifion  courts  of  equity 
differ  from  the  pracSbice  of  the  eccleiiaftical,  where  furvivorfbip 
in  joint-bequefts  is  not  allowed.  This  exception  to  the 
general  rule  relating  to  lapfed  legacies  originates  from  the 
nature  of  the  intered  which  joint  legatees  take  in  the  fund  be~ 
queathed :  they  do  not  take  an  intereft  per  ms  only,  but  p/r 
mis  ic  per  tout :.  if,  therefore,  upon  any  event  one  legatee  is 
deprived  of  taking  the  intereft  intended  him,  the  intereil  of  the 
other  legatees  which  extended  per  toutj  and  was  undivided, 
heconies  abfoiute  in  the  joint  legatee's  fliare.-^Thus,  , 

(0)  A.  among  other  legacies,  gave  one  fhiiling  to  her  next 
of  kin.  She  bequeathed  the  refidue  of  her  real  and  perfonal 
eftate  to  ^ohn  'Jayleur  and  J,  fVauchope^  whom  flie  alfo-made 
executors.  Ey  a  codicil  {he  annulled  and  revoked  every 
legacy,  thing,  and  part  in  the  w;ill  which  related  to  A^  JVau-- 
chopey  and  aUo  revoked  his  being  one  of  her  executors;  (he  alfo 
Ciincelled  every  thing  that  was  given  by  her  will  tovthe  wifeqf 
A.  Wauchope,  The  bill  was  filed  by  the  next  of  kin.  Lord  Hard^ 
■  wickej  Cm  **  I  have  no  doubt  concerning  this  caufe,  for  the  argu- 
,  ments  on  the  part  of  the  plaintiff  are  contrary  to  the  principles 
of  law,  and  the  exprefs  intention  pf  the  teftatrix.  Two  poiqts 
arife,  ift,  whether  the  codicil  is  a  revocation  of  the  whole  gift 
to  both  ?  2nd,  if  not  of  the  whole,  whether  of  a  moiety  ?  ift, 
it  was  neceflary  for  the  plaintiff  to  infift  upon  its  being  a  revo- 
cation of  the  whole,  otherwifc  it  could  not  be  fo  of  a  ipoiety. 
In  fupport  of  it,  it  is  faid,  as  itjs  a  gift  of  the  whole  to  both 
with  furvivorfbip,  each  has  a  benefit  by  the  gift  to  the  other, 
from  the  ^  chance  he  has  in  the  other's  fhare,  from  whence  a 
revocation  of  the  interefl  of  one,  revokes  fuch  benefit  accruing 
to  the  other,  which  is  in  the  whole  and  the  fubflance  of  the  gift. 
But  this  point  is  determined  in  f)avU  v.  Kempy  Carth.  2, 
for  the  intent  was  that;  the  defendant  fliouid  take  a  moiety^ 
and  he  mufl  have  it,  and  though  he  fails  in  the  circumflances, 
jet   he  (hall  take  it  by  the  devife. — On*  the  2nd  point  xy(p 

:'  '  '  '     •  ,       .  t,,-/i"i 

foj  Hiimphrey  v.  Tayleur,  Amb.  1 3$.  See  alfo  Chap.  **  Of  thecoj^ 
-jflruftion  of  bequefts,  feet,  joint-tenancy  and  tenancy  in  commoi)''^,  fi^r 
the  other  authorities.  ....... 
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queftions  trife,  whether  the  diefendant  can  take  the  moiety  in 
^ifpute  as  executor,  or  as  reiiduary  legatee  ?     If  it  were  necefl 
fary  to  determine  the  ^rft,  I  (hould  be  of  opinion  he  might  by 
the  fettled  rules  of  law  ;  for  the  executor  takes  the  whole  per- 
Ibnal  eftate  by  the  law,  fubjedt  to  the  debts  and  kgacies,  but 
this  court  fays  he  (hall  be  a  truflee  only  of  the  refidue  after  dif- 
charge  of  the  debts,  for  the  next  of  kin  ;  now  this  is  but  a  re- 
sulting truft,  and  may  be  rebutted  by  the  intent  of  the  tcftator, 
and  evidence  is  admif&ble  to  prove  fuch  intent:  but  here  the 
intent  of  the  teftatrix  is  exprefs,  for  the  claufe  relating  to  the 
nex^'  of  kin  (called  in  common  parlance  cutting  off  with  a 
(hilling)  moft  clearly  (hews  her  defign,  that  they  {boiild  have 
nothing  more :  and  had  a  claufe  been  inferted  declaring  her  will 
to  eive  nothing  to  her  next  of  kin,  fuch  a  claufe  would  rebut 
their  eqaity.     Suppofe  aa  eftate  given  to  a  devifee  in  truft  for 
payment  ^  debts  and  legacies,  and  nothing  faid  of  the  fdrplus, 
but  a  claufe  that  fays,  the  heir  at  law  (hall  take  nothing,  the 
devifrc*  would  be  intitled  to  the  furplus ;   but  recourfe  need 
<not  be  had  to  this  point,  for  he  is  intitted  to  this  moiety  as 
fole  refiduary  legatee^  both  from  the  nature  of  the  eftate  given 
^and  the  benefit  itfelf. — ift.  From  the  nature  of  the  cftafe.    It 
rts  obje£led  the  eftate  is  given  to  them  jointly,  that  furvivorihtp 
16  eflential  toajoint^tenancy,  and  by  that  only  one  can  take  the 
ivhole  ;  that  here  is  no  furvtvorihip.     If  an  eftate  be  limited 
to  two  jointly,  the  one  capable  of  taking,  the  other  not,  he  who 
is  capable  fball  take  the  whole,  Carth.  3.     It  is  objected  that 
'if  the  defendant  takes,  it  muft  be  by  furvivorftiip,  but  this  goes 
upon  a  wrong  principle  of  furvivorihip  being  of  the  eftence  of 
a  joint  tenancy ;  and  it  fuppofes  the  eftate  to  veft,  which  in 
this  cafe  does  not.     Where  a  joint-tenancy  to  two  is  created 
in  a  devtfe,  and  the  eftate  vefts  by  the  death  of  one,  the  furvi- 
vor  takes  by  the  gift  from  the  nature  of  the  eftate,  and  after 
the  releafe  of  death  of  one,  it  is  pleadable  by  the  other  as  a 
devife  to  him  alone«  which  could  not  be  unlefs  he  took  the 
whole  by  the  bequeft ;  and  fuppofe  the  teftator  revokes  the  in- 
tereft  of  the  one,  the  law  and  coofequence  muft  be  the  fame. 
Here  is-a  bequeft  of  the  reftduum  to  two,  and  an  entire  revoca- 
tion as  to  one  W  them.— 2d]y,   the  defendant  is  intitled  to  it 
from  the  nature  of  ^he  gift  itfelf.     It  is  objected,  there  fhould 
|save  been  word?  6f  gift:  that  fuch  would  have  been  unnecef- 
fBixy  mpsmrko^  the  nature  of  the  thing  given ;  for  it  is  a 
{iec[tl£ft- Off  the  whole  refidue  at  the  time  of  the  death  of 
the  te&asaaxy   and  it  is  abfurd  to  fuppofe,  that   where  the 
whole  is  given  away,  any  part  can  be  difttibutable*     And 
from  tb«^  nature  of  the  gift,  for  the  refiduum  is  a  fluctuating 
"Hndfterminate  quantity,  and  any  particular  legacy  would  after 
re  vocation  Tall  into  it  of  itfelf :  the  law  adds  to  this  r^llld^e 
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without  particular  words,  and  herein  there  is  no  difference  be« 
tween  the  revocation  of  a  particular  kgacy  and  the  refidue. 
The  difference  between  Page  v.  Page^  %  F.  Will.  489,  and 
Hunt  V.  Berkley^  £q.  Ca.  Ab.  243,  is  founded  on  there  being 
exprefs  words  of  gift  in  the  one,  and  not  in  the  other.  It  is 
argued,  this  may  be  compared  to  a  conveyance  to  the  ufe  of 
two  with  a  power  of  revocation,  where  the  grantor,  revoking 
as  to  one,  would  take  back  a  moiety :  but  I  am  of  opinion,  in 
that  cafe  a  revocation  by  a  fubfequent  deed,  in  fuch  words  as 
are  in  this  will,  would  vefl  the  ufe  in  tlie  other  grantee.  Davis 
V.  Kemp^  Carth.  3,  is  in  point,  where  Bridgman^  C.  J.  fays, 
that  each  is  a  taker  of  the  whole,  but  not  folely,  for  the  whole. 
is  devifed  to  both,  aad  not  a  moiety  to  each  ;  and  in  all  grants 
and  deyifes,  the  law  looks  principally  upon  the  intent  of  the 
grantor  and  dev.ifor:  and  if  the  general  intenc  may  bepreferved, 
it  will  uphold  the  primary,  intent,  though  thejrebe  a  variance  in 
circumftances.'  In  this  codicil  the  revocation  is  perfonal  to 
jI,  fVduchopej  and  the  word  cancel  is  remarkable ;  it  is  like 
erailng  his  name :  had  that  been  done,  there  would  not  have 
been  this  query,  and  the  eiFe6t  is  the  fame,  for  a'  rje vocation  by 
a  codicil,  or  an  obliteration,  is  to  be  efteem^d  pro  nonfcript§ 
in  the  will.  The  regard  and  good  intent, 9f  the  teftatrix  ap-» 
poaring  in  the  will  towards  the  defend^dt^  continues  through* 
ouj^  to  the.  execution  of  theJail  c:odiciI,  for  ought  appears  to 
the  cqjitra/y.     He  is  therefore  jntitled  to  the  whole/* 

In^cafe^  wh^re  legatees  t^jce  as  tenants  in  common,   with 
a  bequeft  over  to  the  furvivors,  upon  the  event  of  any  of  them 
dying  within  <i  determinate  period,  although  fome  of  the  lega*    _ 
tees  happen  to  die  before  the  teftator,  yet  the  legacies  will  not    7 
lapfe,  but  go  to  the  furvivors,  under  the  bequeft  to  furvivors,  ^ 
upon  the  ground  of  fuch  bequeft  over  being  confidered  an  ori- 
ginal and  fubf^antive  bequeil,  to  take  place  upon  the  happen- 
ing of  the  event  defcribed, 

(p)  A.  bjsqueathed  to  the  four  children  of  H,  Miller^  15001. 
a*piece,  w#*  to  N.  Miller  1500I.  to  be  paid  when  he  '(hould! 
attain  21,  to  B..  Miller  1500I.  when  he  fhould  attain  the  like 
age,  tOv£,  Miller  1500I.  to  be  paid  at  18  or  marriage  j  the 
.  like  to  Mary  MilUr-y  and  in  cafe  one,  or  more  of  them  hap- 
pened to  die  before  their  legacies  became  due,  then  fuch  lega- 
cies ibould  be  equally  divided  among  the  furvivors  \  and  in 
cafe  three  of  them  happened  to  die  before  their  ages  of  21,  or 
days  of  marriage,  then  the  legacies  to  them  bequeathed  fli^ould 
remain  to  the  furvivor  of  theni^  Mary  one  of  the  four  chil- 
dreti  of  Miller  died  in  the  life  of  the  teftator.  The  queftion 
was,  whether  the  xspol.  given  to  her  fhould  go  to  the  (br* 


^* 


fp)  Milto  *v,  Warren,  s  Vcrn.  207, 
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viving  children  ?  And  it  was  decreed  that  they  were  intitled 
to  the  legacy*  And  the  court  faid  that  {hould  a  legacy  be  given 
to  A,  at  twenty-one,  and  if  he  died  before,  then  to  JS,  though 
A.  Ihould  die  in  the  life  of  the  teftator,  the  legacy  ihould  go 
to  B. 

{q)  The  defendant's  teftator  bequeathed  300I.  a-piece  to 
his  three  daughters,  A,  B,  and  C  at  twenty-one  or  marriage  ; 
and  if  any  died  before,  to  go  to  the  furvivor.  B.  one  of  the 
daughters,  died  in  the  Jifc  of  the  teftator.  The  queftion  was,^ 
whether  the  300L  was  a  lapfed  legacy,  or  (hould  go  to  the 
two  furviving  fitters  ?  And  it  was  decreed  in  favour  of  the 
fifters. 

(r)  C.  having  two  fons,  Thomas  and  Jy/eph^  and  alfo  two 
daughters,  bequeathed  1500I.  to  his  younger  ion  Jofephj  and 
loool.  to  each  of  his  two  daughters,  and  direded  that  if  any 
of  his  three  younger  children  (hould  die  before  21  or  marriage, 
Bis  or  her  portion  (hould  go  to  the  furvivors,  and  gave  his 
real  cftatc  to  his  eldeft  fon  chargeable  with  thefe  portions. 
One  of  th^  daughters  died  within  age,  and  before  marriage  ^ 
Jofeph  alfo  died  under  2i,  and  unmarried,  in  the  life  of  his 
iather  the  tei^ator.  The  teftator  lived  to  have  another  fon, 
whom  he  named  Jf^fffh  ;  on  which  occafion  he  made  a  codicil 
by  which  he  conhrincd  his  will,  taking  notice,  that  fmce  the 
making  of  his  will,  it  pleafed  God  to  give  him  another  fon, 
he  therefore  gave  a  legacy  of  500I.  a*piece  to  his  fon  yofeph^ 
and  his  furviving  daughter,  over  and  above  what  he  had  given 
theiti  by  his  faid  will.  And  it  being  obje£ted,  that  by  the 
death  of  Jojeph  in  the  life  of  the  teftator,  the  1500I.  portion 
■  given  to  him  became  a  lapfed  legacy,  and  (hould  fmk  into  the 
cftate.  Lord  Chancellor  faid,  it  was  improper  to  call  it  a  lapfed 
legacy^  becaufe  it  was  a  portion  given  over,  and  (hould  take 
cfFe6t  \  that  the  codicil  was  a  republication  of  the  will,  and 
amounted  to  a  fubftituting  the  fecond  fofeph  in  the  place  of 
the  firft }  as  if  the  teftator  had  made  his  will  anew,  and  had 
.:written  it  over  again,  by  which  nevy^  will  the  fecond  Jofeptf 
muft  take ;  and  that  the  fixed  intention  of  the  teftator  appeared 
to  be,  that  Jofeph  (hould  have  more  than  his  daughter,  whereas, 
if  the  15001.  legacy  (hould  be  taken  to  be  a  lapfed  legacy, 
then  the  furviving  daughter  fliould  have  twice  as  much  as 
Jofeph. 

(j)  2>,  bequeated  200I.  qi-piece  to  his  children,  payable  at 
their  refpeftive  ages  of  ^i,  and  if  any  of  thenl  died  before  that 

fqj  Ledfamc  v.  Hickman,  %  Vern.  6\x*  ft}  Perkins  *a.  MicW^* 
thwaite,  I  P,  Will.  ^1^.    (sj  Willing  v.  Baine,  3  P,  Will.  «ij,      . 
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age,  then  the  legacy  givea  to  the  perfon  fo  dying  was  dire£led 
to  go  to  the  furviving  children,  •  One  of  the  children  died  in 
jf.^s  life-time,  and  upon  a  queftton,  whether  fuch  chtld^s  legacy 
ihould  go  to  the  furviving  children  or  lapfe  into  the  refidue, 
it  was  refolved  by  Lord  a«i^,  C.  that  although  the  legacy  / 
lapfed  quoad  the  deceafed  legatee,  yet  it  was  well  given  over 
to  the  furviving  ohildren,  tand  t;hc  cafes  of  Miller  v..  Warren 
and  Ledfome  v.  Hickman  (t)  were  cited. 

In  Rheeder  y,  0'u)er{u)^  A.  directed  the  defendants, his  truftees/ 
to  ihveft  the  whole  of  his  refiduary  eftate  in  tiie  funds,  and  to  pa\r 
the  intereft  unto  his  five  fifters  (naming  them)  equally  for  their 
lives,  idr  their  fole  ufe  and  bcr^efit,  and  in  cafe  any  or  his  fifters^ 
died  leaving  iiTue,  then  the  truftees/^  ihould  pay,  affign  and^ 
transfer  the  fhare  or  proportion  of  the  refiduumy  to  which  his 
fifter  fo  deceafing  was  intitled  at  or  before  the  time  of  her 
deceafe,  to  receive  the  intereft  or  dividends  thereon,  unto  and 
among  all  and  every  fuch  child  or  children  of  fiich  deceafed 
*  filler,  equally  between  them  at  their  refpe&ive  ages  of  2i.**-        \ 
The  teitator  died  leaving  four  of  his  fifters  furviving  him.'         * 
The  other  fiftjr  died  before  him   leaving  the  plaintifFs  W* 
Rheeder  and  M.  yennings^  her  children,  who  had  attained  21, 
and  were  the  only  other  next  of  kin  of  the  teftator.    The 
plaintif}^  as  children  of  the  deceafed  fifter,  claimed  one  fifth  of 
the  rendi4e,  and  contended  that  the  intention  of  the  teftator 
muft  have  been,  to  give  the  property  to  all  the  fifters  and  their 
children,  notwichftanding  the  words  feemed  to  exclude  the 
fifter  who  died  in  his  life.  In  anfwer  to  which  it  was  alledged, 
that  in  order  to  t^ke,   the  children  muft  be  children  of  iuch 
fifters  as  would  be  intitled  to  take  the  intereft  and  dividends 
during  their   lives.     But   the  Lord   Chancellor  thought,  the 
plaintiiFs  were  intitled  to  this  as  an  executory  devife^  and  that 
in  a  will  fo  loofely  drawn,  it  was  more  probable  that  was  the 
teftator's  intent  th^n  the  contrary. 

ft)  Supra,     (u)'  3  Bro.CC.  440.    See  alfo  Schoolding  *tf.  Green,    ' 
IM»(Ji  Nerthey  y,  Burbage,  Pre.  Ch.  37.— 47».  S.P. 
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OlAP. 
Of  Mei^alling  AJpits. 

Vi^ITH  rcCjpca.to  QutribaUing  AIT^s,  we  may  oUtrve  thar 

it  is  the  conijU^t  obj^  of  a'.coart  of  equity  to  fecure  to  perfons- 

haying  eqiial  fsj^ims  upon  the  aflets  of  teflators,  a  fatisiac-' 

t^  pf  them  by  diftributing  the  funds  in  fucb  a  manner  as  will 

ipoA  effectually  anfwer  that  end,  without  fuffering  one  clafs  to 

1^  more  inJMred  tbaa  another,  when  there  is  a  deficiency  to  pay 

2|1K    With  this  view  the  court  has  laid  down  a  rule,  that  when 

4  creditor  has.  the  option  of  refortios;  to  both  the  real  and  per- 

^n^l  ^ets  for  a  fatisfiuftion  6f  his  &bt ;  and  a  legatee  has  the 

powfsr  only  of  reforting   to  the  latter  for  payment  of  his 

demand,  if  there  be  a  deficiencir  of  the  perfonal  to  pay  both  of 

tjiem,  the  court  will  fo  marlbal  or  arrange  the  different  eftates, 

i^  to  confine  the  creditor  to  the  real,  if  fufficient,  for  a  fatisiac* 

tion  of  his  debt,  in  order  that  the  perfonal  eftate  may  be  left 

difencumbered,  to  anfwer  the  demand  of  the  legatee ;  orin  cafe 

fuch  creditor  iball  have  received  payment  of  his  debt  out  of  the 

perfonal  affets,  then  the  Q;>urt,  upon  proper  application,  will 

permit  the  legatee  to  ftand  in  the  place  of  the  creditor,  to  receive 

£uisfa^ion  out  of  the  real  eftate,  to  the  amount  of  what  fuch 

creditor  was  paid  out  of  the  perfonal  fund/    But  in  order  to 

enable  the  court  to  extend  to  legatees  thofe  advantages,  the  real 

eftate  muft  be  charged  with  the  payment  of  the  debts,  or  with 

the  payment  of  one  or  more  legacies ;  or  when  there  is  no  fuch 

charge,  the  creditor  muft  have  a  Hen  upon  the  eftate,  except 

when  the  owner  of  it  is  heir  at  law,  and  then  as  againft  him 

the  legatee^  will  be;permitted  to  throw  the  general  l^nd-debts 

upon  the  lands  in  exoneration  of  the  perfonaf  eftate.     The  foU 

lowing  cafes  will  fupport  the  above  obfervations,-^ 

'  \a\  A.  agreed  to  purchafe  of  the  plaintiff  an  eftate  for  1200I. 

hut  died  before  he  had  paid  the  whole  of  the  purchafe-money* 

J,  bv  his  will,  after  giving  Sool.  to  the  defendant  his  fitter, 

,devi(ed  the  purchafed  eftate  and  all  bis  perfonal  property  to 

y,  Kmp%  and  made  him  executor,     y.  Kemp  committed  a 

devaftavit  of  the  perfonal  eftate,  and  died,  and  the  purchafed 

eftate  defcended  upon  B.  Kemp^  his  fon  and  heir.     The  plain* 

tiff  brought  the  bill  againft  the  reprefenutive  of  th^  real  and 

{a)  Ppfiexfeii  v«  Moore,  3  Atk,  s7a» 
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t>erfonal  eftate  of  A.  and  %  Kemp^  for  the  retnainder  of  tbo  oO^^fut^ 
purchafe-money.     Mrs.  moore^  the  fifter  and  legatee  of  A,  filed  />  /Acjif^ 
a  crofs-bill,  praying  that  if  the  remainder  of  the  purchafe<^   /  / 
money  fliould  be  paid  to  the  plaintiff  Pollexfen^  out  of  the  per*  ^  •  ^^'^^  4 
fonal  eftate  of  A.  and  y,  K^mp,  (he  might  ftand  in  his  place^^/^^'^gi^ 


the  purchafe-money,  for  from  the  time  of  the  agreement  A^Jl,^/(}y^ 
was  a  truftee  as  to  the  money  for  the  vendor.     But  this  equity  ^aj  /^ 
will  not  extend  to  a  third  perfon,  but  is  only  confined  to  the  ^  *     > 
vendor'  and   vendee,  and   if  the  vendor  ihould  exhauft  the/y^  ^^ 
perfonal  aiTets  of  A,  and  y.  Kempy  the  defendant  will  not  be/l^^'. 
intitled  to  ftand  in  his  place,  and  to  come  upon  the  purchafed,^^^^^.^ 
eftate  in  the  pofleffion  of  y*  Kemp*s  heir.     But  then,  the  heir  *^^[^  -a 
of  Kemp  ihall  not  avail  himfelf  of  the  injuftice  of  his  father^  ^^^'   J; 
who  has  wafted  the  aflets  of  A.  which  fliould  have  been  applied  Z-^^:  S 
in  paying  the  defendant's  legacy.     Therefore,  the  eftate  which 
has  defcended  from  Kemp^  the  executor  of  A.  upon  B,  Kemp^ 
comes  to  him,  liable  to  the  fame  equity  as  it  would  have  beea 
againft  the  father,  who  has  mifappiied  the  perfonal  eftate,  an4 
in  order  to  relieve  Mrs,  Momre^  J  will  dire(^  Pollexfen  to  tak^ 
his  fat!sfa<3ion  upon  the  purchafed  eftate,  becaufe  he  ha$  an 
equitable  lien   both  upon  the  real  and  perfonal  ejiate^  and  will 
leave  this  laft  fund  open,  that  Mrs.  Moore^  who  can  at  moft  be 
confidered  as  a  fimple  contra^  creditor  only,  ooay  have  a  chance 
of  being  paid  out  of  the  perfonal  aflets.''     His  Lordftiip  decreed 
that  the  refidue  of  the  purchafe-money  fliould  be  paid  out  of 
the  perfonal  eftate  of  A.  but  if  it  fliould  be  infufficient  to  pay 
fuch    demand,  and  all  the  debts,  legacies,    and   funeral  ex«- 
pences  of  A,  the  deficiency  fliould  be  fupplicd  out  of  the  pur- 
chafed  eftate, 

{b)  B.  bequeathed  feveral  legacies  to  the  defendant  and 
others,  and  devifed  his  real  eftates  in  truft  for  two  perfons  wh^ 
were  his  heirs  at  law,  and  who  by  defcent  would  take  as  co- 
parceners ;  and  by  a  codicil,  he  gave  over  and  above  the  legacy 
in  his  will,  another  legacy  of  3000I.  to  the  dcfiendant^ 
which  he  direded  his  executors  and  truftees  to  pay,  and  charg-  . 
ed  all  his  real  and  perfonal  eftate  whatfoever,  with  the  payment 
thereof.  The  perfonal  eftate  was  exhaufted  in  payment  0/ 
the  300QI.  legacy,  and  the  queftion  was,  whether  the  other 
legatees  fliould  ftand  in  the  place  of  the.  3000I.  legatee,  to  hp 
paid  out  of  the  real  eftate  ?  And  by  the  Lord  Chancelloff  '^  I  have 
had  no  doubt  from  the  time  I  heard  the  will  and  codicil  rea^ 
and  all  the  arguments  u&d  at  the  bar  confirm  me  in  it.     QixeC- 

(^)  Himbyj;  <p.  &obertS|  Ambl.  la?. 
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tion>  on  the  rule  of  the  court  in  marflialling  affets  and  funds, 
than  which  there  is  not  a  more  ufeful  power  in  this  court,  for 
where  there  are  creditors  and  legacies  to  children  for  their  por- 
tions, if  the  law  was  to  have  its  fall  force,  though  the  rcafon  of 
it  was  good  when  it  was  originally  framed,,  yet  in  cafe  the 
ereditors  were  to  exhauft  the  pcrfonal  eftate,  it  would  be  to, the 
Tuin  of  families.     The  prefent  is  a  devife  to  the  heirs  at  law, 
but  is  fuch  as  they  thuft  take  by  purchafe.     By  th*  codicil, 
3000I.  is  given  to  the  defendant,  over  and  above  all  other  lega- 
cies given  her  by  his  will,  and  jie  declares  his  intention  and 
meaning  to  be,  that  notwithftanding  any  bequeft  or  devife,  his 
real  cftatefiiall  be  fubjeft  to  fuch  payment  of  3000I.  as  aforefaid. 
I  Ihall  confider  it  as  if  this  claufe  had  been  inferted  in,  and  was 
,a  claufe  of  the  will  itfelf,  and  the  teflator  had  diredled  that  it 
feould  be  taken  as  part  of  it,  and  if  they  are  confidered  as  one 
inftru'went,  thdrc  muft  be  one  uniform  intention,  and  that  fup- 
ported  fo  far  as  may  be.     Obieftion  by  the  plaintiff,  that  there 
is  no  ground  to  fay,  the  30001.' ihall  be  originally  charged  upoa 
the  real  eftate,  nor  that  the  other  legatees  mail  come  upon  the 
real  eflate,  in  the  place  of  the  legacy  of  3,ocol.  becaufe  the  real 
eftate  is  devifed,  and  it  was  as  much  the  intention  of  the  tefla^ 
toYy  that  the  devifee  fhould  haVe  the  real  eflate,  as  it  was,  that 
the  legatees  fhould  have  their  legacies ;  whether  this  can  be 
done,  is  the  aueflioni     I  am  of  opinion  it  may.     One  rule  of 
war  (hailing  aflets  is  clear  \  if  there  be  debts  by  fpecialty  and 
legacies,  and  no  devife  of  the  real  eftate,  but  it  ciefcends,  if  the 
creditors  exhaufl  the  perfonal  eftate,  the  legatees  may  ftand  in 
their  place,  and  come  upon  the  real  eftate.     This  is  againft  an 
hyn  at  Jaw.     It  is  as  clear,  if  one  devife  his  real  eftate,  and 
gives  general  pecuniary  legacies,  not  Charged  on  that  real  eftate, 
and  dies  leaving  fpecialty  debts,  and  the  fpecialty  creditors  ex- 
hauft the  perfonail  eftate,  the  legatees  fhall  not  ftand  in  their 
place,   and  come  upon  the  realty,  becaufe  it  was  the  intentiorj 
of  the  teftator,  that  the  devifee  fhould  have  the  real  eftate,  as  well 
as  the  legatees  be  paid,  and  therefore,  if  one  has  only  perfonaj 
eftate,  and  gives  fpecific  as  well  as  general  legacies,  if  the  cre- 
ditors exhauft  the  general  afTcts,  yet  the  general  legatees  (hall 
not  ftand  in  their  place,  and  come  upon  the  fpecific  legacies. 
But  if  one  having  land  and  perfonal  eftate,  make  his  wil,  being 
indebted  by  fpecialty,  and  he  gives  fpecific  legacies,  and  then 
gives  the  reft  and  refidue  of  his  real  and  perfonal  eftate  j  ifrre- 
ditors  exhauft  the  perfonalty,  the  legatees  miy  ftand  in  their 
place,  and  coine  upon  the  refiduary  devifee,  becaufe  he  has  the 
.reft  and  refidue  only.     In  the  prefent  cafe  there  are  general 
pecuniary  legacies,  and  in  a  fubfequent  claufe,  (oonfidenng  the 
codicil  as  fuch)  a  pecuniary  legacy  is  given  of  3000I.  which  he 
charges  on  l)otk  his  eftates*     ^erj^  whether  the  other  leg^^tee^ 


Chap.  XL]  Of  Marjhalling  AJJets.  459 

fhall'  ftand  in  the  place  of  the  300ol.Jegatee  ?  I  am  of  opinion 
they  ought,  and  that  it  was  the  teftator's  intention.  The  teC- 
tator  has  exprefsly  charged  his  lands  with  the  3000I,  and  I  do 
not  fee  how  this  cafe  differs  from  that  put  at  the  bar.— One  in- 
debted by  fimple  contract  has  lands^  and  perfonal  eftate,  and 
begins  his  will  by  charging  all  his  eftate  with  payment  of  his 
debtSj  and  ihen  after  giving  gene'ral  legacies,  devifes  his  real  eftate 
by  way  of  fpecific  devife.  The  Simple  contra(9:  creditors  ex- 
hauft  the  perfonal  eftate  ;  ftiall  not  the  general  legatee^  ftand  ini 
their  place  and  come  upon  the  real  ?  the  court  will  order  it  fo, 
that  every  body  may  have  fatisfaftion,  and  the  whole  intention 
complied  with.  By  the  words  '  over  and  above,*  in  the  codi- 
cil, the  teftator  meant  that  the  defendant  {hould  have  the  legacjr 
given  her  by  the  will.  Suppofe  the  3000I.  had  exhaufted  all 
the  perfonalty,  fliould  flie  not  have  that  fmall  legacy  in  the 
will  out  of  the  realty  i  {he  certainly  would.  Second  queftion^ 
whether  the  lands  and  legacies  ftiould  bear  the  burthen  in  pro- 
portion to  their  values  ?  but  no  ground  for  it,  nor  was  it  the 
intention  of  the  teftator,  nor  is  there  any  cafe  where  it  has  been 
done." 

(c)  C  by  his  will  in  1745,  gave  fevcral  fpecific  and  pecu- 
niary legacies,  and  having  two  fifters,  gave  one  eftate  to  one 
fiftcr  and  her  childrefi,  with  remainders  over,  and  alfo  gave  ai 
leafehold  eftate  in  the  fame  way  as  far  as  he  might,  and  the 
refidue  of  his  perfonal  eftate,  after  payment  of  debts,  legacies', 
and  funeral  expences,  he  bequeathed  to  his  two  fifters  equally, 
'and  appointed  one  of  them  executrix.  By  z  codicil  in  1746, 
he  gave  an  annuity  of  40I.  out  of  an  eftate  in  Kenij  and  confirm- 
ed his  will.  By  another  codicil  in  1747,  (whiclr  he  declared  a 
part  of  his  will)  he  gave  3000I,  to  -£.  R.  befides  all  other  lega- 
cies given  to  her,  which  fum  he  diredted  his  executrix  to  pay 
within  llx  months  after  his  deatb^  and  charged  all  his  eftates^ 
real  and  perfonal  with  the  payment  of  the  fame,  notwithftarid- 
ing  any  bequcft  of  real  or  perfonal  eftatcs,  to  the  contrary  by* 
Jiis  laft  will  or  any  codicils,  fuch  bequefts  and  devifes  to  be  fub^ 
j©<a  in  the  firft  place  to  the  3000I.  The  perfonal  eftate  was 
much  more  than  fufficient  to  pay  the  legacies  in  the  will  which 
amounted  to  470I.  but  the  legacy  of  3000I.  having  exhaufted 
the  whole,  the  queftion  was,  whethet  the  other  pecuniary  lega*. 
tees  ftiould  ftand  in  the  place  of  the  legatee  of  the  3000I.  to  the 
amount  of  their  legacies,  againft  the  devifees  of  the  real  eftate  ? 
And  by  Lord  Hardwicke^  *'  The  cafe  mentioned  of  a  legatee  not 
jlanding  in  the  place  of  a  bdnd  creditor  againft  a  devifee  of  land, 
|s  by  a  rule  and  conftrudlioii  Qf  equity,  but  here  the  teftator  has 
f  ^^refsly  charged  th«  I^ds  with  the  3000I.    There  being  then 

(«)  V^J  ^f  fittftr,  Dick^  Rep*  104. 
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neither  want  of  words  nor  intention  to  charge  it  in  the  prefent 
cafe,  which  does  not  differ  from  that  of  an  eftate  fpecifically 
devifed  and  charged  with  the  payment  of  debts,  if  the  Ample 
contrail:  creditors  exhauft  the  perfonal  eftate,  the  legatees  (hall 
iland  in  their  place  againft  the  devifed  eftate*  The  queftion 
has  been  confidered  as  divided,  viz.  upon  the  will  and  upon  the 
codicil ;  but  I  (hall  confider  it  as  if  the  words  of  the  codicil  had 
been  infert«d  in  the  will,  and  made  btitone  inftrument,  in  which 
cafe  there  muft  have  been  one  uniform  intent  drawn  from  the 
iirhole  will  confidered  together,  and  the  teftator  by  declaring 
that  the  codicil  (hould  be  taken  as  a  part  of  his  will,  it  is  the 
fame  as  if  he  had  ^(Stually  confirmed  the  will ;  and  the  giving  of 
the  3000I.  legacy  to  1$.  R.  over  and  above  all  legacies  given 
her  by  his  will,  is  a  declaration  of  his  intention,  that  the  lega- 
cies given  by  the  will  (hould  be  paid,  and  amounts  to  a  revoca- 
tion of  the  devife  of  the  land  pro  tanto.  I  am  therefore  of  opi- 
nion, that  the  general  pecuniary  legatees,^  in  refpefl  of  their 
legacies,  (hall  ftand  in  the  place  of  the  legatee  of  the  3000I. 
againfl  the  devifees  of  the  land/* 

{d)  2>.  being  feifed  aiid  po(re(red  of  freehold  lands,  leafebold 
and  other  perfonal  eftates,  devifed  them  to  truftees  to  pay  an 
annuity  to  his  wife  during  viridowhood,  and  fubjed:  thereto,  to 
and  for  the  benefit  of  the  child  with  whigh '  his  wifiP  was  then 
pregnant,  (and  which  was  afterwards  ftill-born)  with  remainder 
to  his  five  toufins  by  hamej  in  fee,  if  fuch  child  died  without 
leaving  ifTue.  The  teftator  among  other  legacies,  gave  the 
plaintiff  Fojfer  lool.  and  diredled  his  truftees  to  pojfefs  them* 
felves  of  alt  his  ejlates  andfuhjidnce^  and  improve  the  fame  for  the 
Dcnefit  ofhis  faid  child,  and  to  pay  all  his  juft  debts',  &c. — The 
teftator  made  a  codicil  to  his  will,  and  gave  to  his  wife  aol.  and 
another  legiacy  j  and  in  cafe  of  any  overplus  after  payment  of 
;ill  his  juft  debts  and  legacies  out  of  his  ftock  and  perfonal  eftates, 
he  ordered  it  to  be  divided  into  two  parts,  and  gave  one  moiety 
to  his  wife,  and  the  other  to  the  ptaintiiFs  over  and  above  their 
legacies.— The  trufteetf  filed  the  *bill,  praying  among, other 
things,  an  account  of  the  perfonal  «ftate,  and  in  cafe  it  (hquld 
be  infufficient  to  pay  funeral ^^^pences,  debts,  and  legacies,  that 
a  fufficient  fum  might  be  raifed  out  of  the  real  eftates  to  make 
good  the  deficiency.  To  which  it  was  objefted,  that  witlj 
|-efpe<Ji  to  the  charge  of  debts,  there  was  not  fufficient  in 
this  cafe,  to  make  a  charge  uppn  the  real  eftate,  it  was  only  a 
difcr^tionary  power,  to  raife  out  of  jhe  perfonalty  fufiicient  to 
pay  the  debts,  he  clearly  meant  tjie^jprfpnalty  only  to  be  liabl'^, 
that  there  was  no  cafe  where  the  reaj  eftate  hs^d  been  devifefl, 

in  whi<ph  the  court  had  ^larfliaUe^-  tM  affets.;  but  %  l^pry 

....         ^ 
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^hwrlufWy  C.  •'With  rcfpcft  to  the  dhai'ge  for  payihent  of 
debts,  he  direded  the  truftees  to  poflefs  themfelves  of  all  hii 
eftate  and  fubftance,  to  paj  debts ;  it  is  a  mbft  dire6l  charge^ 
and  the' legatees  muft  come  upon  the  real  eftate,  fo  far  as  the 
perfonalty  has*been  applied  in  pa)rment:of  debts/* 

(^)  £.  after  dire£ling  all  his  debts  and  funeral  expences  to  be 
paid,  devifed  all  his  real  eflates  to  truftees,  to  the  ufeof  his  fon  fot 
life,  remainder  to  his  firft  and  other  fons  by  any  future  marriage 
in  tail  male,  with  feveral  remainders  over.     The  teftator  after 
giving  divers  legacies,  direded  the  reiidue  of  his  perfbnal  eftate 
to  be  laid  out  in  government  fecurities,  in  the  names  of  hisexe^- 
cutors,  to  be  fettled  and  applied  to  tHe  fame  ufes  as  his  real 
cftates.    By  the  decree  upon  the  hearing  of  the  cafe,  the  will  viras, 
eftablifhed,  and  it  was  among  other  things  ordered,  that  the 
perfonal  eftate  of  the  teftator  (houlS  be  applied  in  payment  of 
his  debts,  funeral  expences,  and  legacies,  in  a  coarfe  of  admini- 
ftration  ;  and  in  cafe  the  perfonal  eftate  ihould  not  be  fufScient 
to  pay  his  debts,  funeral  expences,  and  legacies,  it  was  declared        1 
that  the'  real  eftate  was  fiibjefied  by  the  will  to  the  amount  of 
the  debts  and  funeral  expences,  that  the  whole  or  a  fuificient  part 
of  the  real  eftate  ihould  be  fold,  and  the  money  applied  in  mak- 
ing good,  the  deficiencies,  and  in  cale  any  of  the  creditors  had 
received  any  thing  out  of  the  perfonal  eftate  towards  fatisfac- 
tion  of  their  demands,  then  they  were  not  to  receive  any  part 
of  the  money  arifing  from  the  fale,  till  the  other  creditors  were 
paid  up  equal  with  them.     The  eftate  had  been  fold,  and  the 
perfonal  eftate  not  being  fufEcient  for  payment  of  debts  and 
legacies,  they  were  ordered  to  be  paid  out  of  the  money  produc« 
ied  by  die  fale  of  the  real  eftate. 

{/)  F.  by  his  will  dire£led  all  his  juft  debts  and  funeral  est- 
pences  ta  l>e  paid  out  of  the  perfonal  eftate,  and  if  his  perfonal 
ieftate  fliould  not  be  fufScient,  he  charged  his  real  eftate  with  f9 
much  thereof  as  his  perfonal  eftate  Would  not  extend  to  pay,  m 
and  then  devifed  his  real  eftate  to  truftees j  fubje6i  to  annuities 
and  other  payments,  to  the  ufe  of  the  plaintiff  for  life,  with  re- 
mainders  over,  and  gave  feveral  legacies*  The  perfonal  eftate 
proving  deficient,  it  was  declared  that  the  legatees  were  intitledto 
ftand  in  the  place  of  the  creditors,  for  fo  iliuch  of  the  perfonal 
eftate  as  had  been  exhaufted  by  them  in  the  payment  of  their 
debts. 

It  muft  be  here  noticed,  that  in  Keeling  v.    Browtiy  Sir   ej 
Richard  Ff^it  Arden^  Mailer  of  the  Rolls,  refufcd  to  confine   ^ 
the  f^ectalty  creditors  of  the  teftator  to  the  real  eftate  difpofed 
of  by  a  general  refiduairy  daufe,  the  perfoAal  eftate  being  fuf-  - 

P)  Bradford  or.  Foley,  3  Bro,  CC,  3Si««notc,    (/)  Wcbfter  nu 
Alfop^  4*  B^^  CC,  3|a^nai^e.     > 
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figient  to  pay  all  the  debts,  ibut.  not  tlie  legacies,  although  the 
court  from,  the  implied  charge  upon  the  laftd  by  the  will,  would 
have  marflialled  the  aflets  for  the  ilmple  contrad^  creditors,  if 
the  perfonal  e(iate  had  been  infufficient  to  pay  their  demands. 
The  cafe  was  as  follows — 

(g)  A,  began  his  will  in  thefe  words,  *^  Imprimis^'^*  I  will 
*  and  direct  that  all  my  juft  debts  and  funeral  expences  be  paid 
^nA  difcharged,  fo  foon  as  conveniently  may  be,  after  my  de- 
ceafe,  by  my  executrix  and  executors  herein-after  named. — 
Itemy  I  give,  devife,  and  bequeath  to  my  nephew  J.  Brown^ 
all  t)iat,my  meiTuage,  &c.  wherein  he  now  lives,  at  H.  and 
alfo  the  fum  of  460I.  to  hold  to  him,  his  heirs,  executors,  ad-' 
miniftrators,*  and  affigns  for  ever.'*     The  teftator  then  devifed 
another  houfe  to  his  nephew  Charles  in  fee,  and  gave  another 
houfe  to  his  wife  for  life,  with  remainder  to  J.  Brown^  in  fee. 
And  after  bequeathing  fpeciiic  parts  of  his  perfonal  eflate  to  his 
wife,  &c.  and  giving  fome  pecuniary  legacies,   he  gave  the 
rejidue  of  his  eftate  and  efFedls  whether  real  or  perfonal  to  J. 
Brown^  abfolutely,  and  appointed  his  wife,  J.  Fernehough^  and 
H.  HattoHj  executrix  and  executors, — The  teftator's  perfonal 
eftate  being  large  enough  to  pay  all  the  debts^,  but  infufficient 
to  anfwer  the  legacies ;  the  queftion  was,  whether  the  aiTets 
ihould  be  fo  marftialled,  as  at  leaft  to  confine  the  fpecialty  cre- 
ditors to  the  real  eftate  in  favour  of  the  legatees  ?  And  by  the 
Majier  of  the  Rollsy  **  I  am  very  clear  upon  both  the  pointy. 
Here  is  no  charge  of  the  debts  upon  the  real  eftate,  but  a  mere 
direction  to  the  executors  to  pay  the  debts  without  giving  them 
any  other  fund  than  the  perfonal  eftate,  out  of  which  they  can 
fulfil  that  duty.     There  is  no  devife,  no  truft  in  them,  of  the 
real  eftate  j  which  is  all  ocherwife  difpofed  of.     1  cannot,  with 
all  the  difpofition  I  always  feel,  to  give  fucb  a  conftruction  to 
wills,  as  fhall  make  teftators  honeft,  conftrue  this  into  a  charge 
upon  the  real  eftate.     It  would  be  a  violence  to  all  language, 
and  making  a  will  for  the  teftator  ;  not  conftruing  or  execut- 
ing that  which  he  has  made :  but  it  is  leaft  of  all  neceiTary  in 
this  cafe  j  for  it  is  agreed,  that  the  teftator's  perfonal  eftatei 
which  the  executors  were  to  poflefs,  was  fufficient  to  enable 
them  to  pay  his  debts.     If  any  of  the  debts  were  to  go  unpaid 
by  the  inmfEciency  of  the  perfonal  eftate,  I  would  certainly 
marftial  the  aftets ;  making  the  real  eftate  pay  as  much  of  the 
ipecialty  debts,  as  would  be  neceffary  to  obtain  a  fund  from  the 
perfonal  eftate  for  payment  of  the  fimple  contract  creditors:  but 
here  it  is  agreed  on  all  hands,  that  it  is  not  necefiary  for  the 
payment  of  the  debts  of  the  teftator  to  do  fo.     Then,  there 
bemg  no  charge  upon  the  real  eftate  for  payment  of  debts,  and 


{g)  Keeling  'v.  Brown,  5  Vef.  Jun.  CC.  359. 
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there  being  an  ample  fund  of  perC^nal  eftate  for  tht  paymen^^ 
both  of  fpecialty  and  (imple  crbntraCt  debts,  I  amafked  to  throw 
the  fpecialty  debts  at  Jcaft  upon  the  real  eftate,  that  enough  <)f 
theperfonaJ  niay  be  left  for  payment  of  the  legacies  j  which  arc 
not  charged  upon  the  real  eftates,  and  for  the  payment  of  which, 
I  am  clearly  of  opinion  in  this  cafe,  there  is  no  fund  but  the 
furplus  of  the  perfotial  eftate,  if  there  fliall  be  any  after  pay- 
ment of  all  the  debts  of  the  teftator.  I  cannot  marflial  the 
affets  for  payment  of  the  legacies.  I  have  formerly  fully  cx- 
prefTed  my  opinion  upon  this  point,  as  to  the  difference  between 
debts  and  legacies.  I  underftand,  the  Lord  Chancellor  exprelT* 
ed  fome  doubt  of  it  in  the  cafe  of  IVilliams  v.  Chitty{  3  Vef. 
Jun.  CC.  55 1  (A),  but  upon  reflection,  I  ftill  remain  of  the  fame 
opinion.  Decree  an  account  of  the  perfonal  eftate,  and  of  the 
debtSy  funeral  expences,  and  legacies,  and  if  after  payment  of 
all  the,  debts,  there  fliall  not  be  enough  of  the  perfonal  eftate  to 
pay  all  the  legacies,  the  legatees  muft  abate  in  proportion. 
There  is  no  other  fund  for  their  payment.*' 

It  is  obfervable  in  the  laft  cafe^  that  the  Majler  of  the  Rolls 
thought,  the  introductory  claufe  in  the  will  was  fufficient 
to  charge  the  lands  with  the  fpecialty  debts  in  favour  of 
fimple  contra<fl  creditors,  but  not  in  favour  of  the  legatees,  un-* 
der  the  perfuafion  that  the  law  required  a  ftronger  mark  of  in« 
tention  to  charge  the  real  eftate  with  legacies  thao  with  debts. 
This  diftinCbion  has,  indeed,  been  queftioned  by  Lord  Lough-* 
borough  J  C.  in  the  cafe  alluded  to  by  the  Majler  of  the  Rollsj  fo 
that  it  feemsr  this  decifion  of  his  Honour  in  Keeling  v.  Brown^ 
cannot  be  entirely  divefted  from  doubt,  while  Lord  Loughs 
borough*^  opinion  remains  uncontrolled  by  equal  authority. 

Specific  and  pecuniary  legatees  ftand  upon  the  fame  ground  in 
'  regard-to  the  marflialling  of  aiTetSy.and  it  feems  that  the  former 
are  entitled  to  fimilar  equity  againft  executors,  and  refiduarjr 
legatees,  in  inftances  where  there  is  no  deficiency  of  aftets,  for 
if  a  creditor  apply  the  fubjeCl  of  a  fpecific  bequeft  in  fatisfafiioft 
of  his  debt,  the  executor  or  reftduary  legatee  will  be  obliged  to 
make  the  fpecific  legatee  arecompence  out  ofthe  general  affets, 
as  they  can  retain  nothing  to  their  own  ufe,  but  the  r'efidue,  after 
debts  and  legacies  paid. 

(/)  The  defendant's  teftator  being  feifed  and  poffefTed  of  a 
confiderable  eftate  in  Holland,  confifting  of  houfes,  goods,  mer- 
chandizes, jewels,  and  other  efFedls,  and  being  a  native  of  that 
country,  and  refiding  there,  fent  for  a  notary  public  to  make  his 
will,  and,  according  to  the  cuftom  of  the  country,  an  inftru- 
ment  was  drawn  up  in  the  nature  of  a  will,  and  executied^ 

I 

(A)  See  Chap.  vi.  upon  <*  Of  charging  legacies  the  real  eftate. '»  (i) 
Bowamano'.  Reeve,  Pre,  Cli.  577. 
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Wh^eb^  the  teftator  gave  fdtne  of  the  houfesi  to  the  minifter  of 
the  preibyterian  meeting  there,  and  others  to  the  minifter  of 
the  reformed  church  there;  and  then  gave  all  the  reiidoe  of  his 
goods,  chattels,  plate,  jewels,  and  other  efFe£ts,  (which  were 
rery  particularly  enumerated)  to  the  defendant,  whom  he  made 
univerfal  heir  and  executor,  and  died  poffeffed  of  a  very  con- 
iiderable  perfonal  eftate  in  England^  befides  what  he  had  in 
Holland.  By  the  laws  of  Holland^  there  is  no  diftinftion  be- 
tween real  and  perfonal  eftate,  but  both  are  equally  Imble  to 
the  fatisfa£^ion  of  creditors ;  and  therefore,  after  the  teftator's 
death,  his  creditors  in  Holland  took  pofleifion  of  the  houfes 
^cifically  devifed,  in  fatisfaftion  of  their  debts  5  and  though 
there  were  other  confiderable  effefts  in  Holland^  jet  the  refi- 
ding  devifee  and  executor  would  not  intermeddle  therewith,  be- 
canfe  if  he  did  fo,  by  the  law  of  that  country  he  muft  take  upon 
bim  the  payment  of  all  the  teftator's  debts,  notwithftanding  a 
deficiency*  of  aflets  j  but  he  proved  the  will  in  England^  and 
poiTelTed  all  theteftator's  eftate  and  efFe£^s  here,  upon  which  the 
plaintiffs,  wlio  were  devifees  of  the  houfes  in  Holland^  brought 
the  bill  agair^  t)>e  executor  and  reiiduary  legatee,  to  have  a  re- 
compence  in  proportion  to  the  value  of  the  houfes.  And  the 
'Chancellor  decreed  ah  account  and  fatisfaftion  accordingly; 
although  it  was  urged,  that  thofe  houfes,  by  the  law  of  this 
country,  were  liable  to  the  payment  of  debts,  and  therefore, 
the  fpecific  devifees  ought  to  take  thent  liable  tihereto,  and  that 
the  teftator  never  intended  to  give  theni  otherwife,  <!)r  to  give 
diem  any  other  part  of  his  eftate.  And  his  Lordftiip  alfo  ^id, 
<tbat  there  was  no  difference  between  a  devife  of  thefe  houfes, 
and  X  devife  of  a  horfe,  or  a  term  for  years,  and  that  in  thofe 
.cafes,  if  the  creditors  brought  an  adJion,  or  fued  out  execution 
upon  a  judgment  agtiinft  the  executors,  and  took  the  horfe,  or 
term  for  years,  in  execution,  which  they  might  do,  notwithftand- 
ing the  fpecific  devife  thereof,  yet  moft  ceYtJtinly  the  executor 
or  reiiduary  legatee,  ftioiild  be  obliged  in  equity  to  make  them 
a-rccompenceVforthey  were  to  have  nothing  to  their  own  ufe 
but  the  refidue,  after  the  debts  and  legacies  paid,  and  tht  refiduum 
was  chargeable  with  the  debts ;  though,  as  to  the  creditors, 
they  might  take  what  part  they  thought  fit  in  fatisfa£tion  of  their 
debts,  and  the  enumerating  of  particulars  in  this  devife  of  the 
rejiduum^  made  it  no  more  a  fpecific  devife,  than  if  he  had 
only  faid  in  general,  all  the  reft  of  his  goods  and  chattels^  or 
fuch  like  words ;  and  therefore  this  rejiduum  was  liable  to  the 
payment  of  debts,  although  the  creditors  thought  fit  to  fix  on 
otder  parts  of  his  eftate,  and  thereby  deprived^  the  fpecific  lega- 
tees of  what  was  intended  them. 
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(i)  B,  upon  his  marriage  with  C  fettled  bis  res^t  eib|f  Q9 
himiel^for  ii&y  remainder  to  bis  wife  for  )ifa»  remainder  to  tlie 
firft^  &c.  fon  of  this  marriage  in  tail  male,  remainder  to  his  ow^ 
right  heirs.-^^.  having  two  fons  by  this  marriage,  and  hairink 
afmall  eftate,  in  fiee  fimple,  unfettled,  devifed  his  wife's  jeweil 
to  her,  and  likewife  the  ufe  of  the  plate  to  her  for  life :  after 
which  he  devifed  all  his  real  eftate,  fubjed  to  his  debts  a^3 
legacies^  and  after  his  debts  andi  legacies  paid,  to  his  kinfmah 
the  Marquis  of  Dorcbejier^  and  in  1706,  the  teftator  died,  leavr 
ing  two  infant  fon$. — At  the  teftator's  death  his  real  and  per.* 
fonal  aflets  were  not  fufficient  for  the  payment  of  his  debts  ; 
his  widow  therefore,  gave  up  the  jewels  and  plate  bequeathed 
to  her,  which  were  applied  towanb  the  debts  :  but  in  the  (i^ 
cree  obtained  for  the  fale  of  the  real  eftate,  and  for  an  account 
of  the  perfpnal,  as  well  as  real  aflets,  the  widow's  claim  of  her 
jewels  and  plate,  lyas  faved  to  her.  In  17 19,  the  teftator'iB 
two  fons  died  under  age,  and  without  ifiue,  whereby  the  eftate 
tail  of  the  fettled  lands  expired,  and  the  reverfion  in  fee  falling 
in,  became  liable  by  the  will  to  the  debts.  And  the  Lord 
Chancellinr  farid,  that  iii  the  prefent  cafe,  as  there  was  an  expre& 
bequeft  of  the  jewels  to  the  widow ;  notwithftanding  that,  at 
the  time  of  the  death  of  the  teftator,  there  were  hot  aflets, 
either  real  or  perfonal,  yet  fince  afterwards,  though  by  a  reu 
mote  accident,  aflets  had  happened,  there  could  be  now, no  in- 
convenience to  any  creditor  or  others  \  and  that  this  legacy 
Ihould  be  paid,  and  the  intention  of  the  teftator  performed,  and  th^ 
rather  for  that  the  real  a^d  perfonal  aflets  w^re  by  tW  will  made 
liable  to  the  debts  and  le^aqies.  Efpeciallv  as  it  was  the  co|t* 
&ant  rule,  that  a  legatee,  where  the  real  eftate  was  made  liable 
to  pay  debts,  on  the  creditors  exhaufting  the  perfonal  aflets, 
fliould  ftand  in  the  place  of  the  Creditors,  and  be  paid  out  of  tli^ 
land  \  and  that  tbis  was-ftrpnger  in  the  tafe  of  a  ipecilic  legacy, 
the  principal, cafe,  which  waS  to  be  preferred  in  payment  befoije 
a  pecuniary  legacy.  His  Lordfhip  alfo  decreed,  that  all  the 
legatees  were  to.be  paid,  biefore  the  refiduary  l^^atee  took  any 
thine. 

Although  a  Court  gf  Equity  will  m^rihal  the  jiflets  in  favour 
of  Ij^tees,  yet  it  will  not  permit  a  peciMiiary  legatee  to  make 
ufe  of  the  fecuirity  of  afpecialty  creditor,  tp  obtain  payment  out 
ef  the  real  eftate  of  money  received  by  fuch  crediftor  opt  of  thje 
perfonal,  when  fuch  permiflion  ^ould  tend  to  the  di^vantage 
of  a  fpfcific  devifee  of  lands  not  charged  with  debts^  for  that 
would  be  giving  the  pecuniary  legatee  a  greater  benefit  than 
be  IS  intitted  ton-om  the  nature  of  his  legacy.    Thu$,<r* 

0)  Burton  «v.  Pierpoint,  1  P^Will.  7I.  tu 
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(/)  J*  devifed  ^11  his  eftate  in  Merrow  and  Stoke^  to  his  foa 
y.  pignoldj  in  tail^  remainder  to  the  defendant  Jojiph  But%  ia 
fee.  He  alfo  devifed  hi$  qopyhold  eftates  which  he  had  before 
furiendered  to  the  ufe  of  his  will,  to  his  fon^^*  Bignoldy  in 
tally  remainder  to  the  defendants  Jofepb  Burtj  James  Burt^  and 
E.  H.  abfolutely,  (fubiedt  to  the  annuity  therein  mentioned) 
to  the  intent  to  fell  tne  copyhold,  and  apply  the  money  to 
jmake  good  and  pay  his -debts  and  legacies,  and  be  divided  the 
refidue  among  jofeph  Burty  James  Burty  and  E.  H.  equally. 
.The  teftator  further  devifed  to  the  plaintiff  500I.  within  three 
months  after  the  death  of  the  teftator^s  faid  fon,  if  he  died  under 
age  and  unmarried,  in  which  cafe  he  directed  that  all  his  per* 
fonal  eftate  beyond  what  would  pay  his  debts  and  funeral  ex- 

Sences,  and  the  500L  and  the  other  legacies  given  by  the  will, 
lould  be  equally  divided  among  the  faid  Jofeph  Burt^  &c.  and 
appointed  the  plaintifF,  and  Jofepb  Burt,  and  two  other  perfons 
executors.  The  fon  died  under  age  ;  and ,  Lord  Harcourt  de- 
creed, that  the  rents  of  the  real  eftate,  together  with  the  per- 
'fonal  eftate,  ftiould  be  iirft  applied  in  payment  of  the  debts 
and  legacies,  but  in  cafe  of  a  deficiency,  and  it  appeared  that 
any  of  the  fpecialty  creditors  had  been  paid  out  of  the  perfonal 
fund,  then  the  creditors  by  iimple  contradj  and  the.  legatees 
were  to  ftand  in  their  place,  and  to  have  iatisfa£lion  out  of  the 
real  eftate,  fo  far  as  the  perfonal  had  been  applied  in  payment  of 
.fuch  debt^.-^With  this  decrecy  Jofeph  Burt  being  diflatisfiedy 
petitioned  for  a  reliearing  by  Lord  Chancellor  Parker^  who 
having  taken  time  to  conuder  the  cafe,  reverfed  fo  much  of  the 
decree, as  directed  a  fale  of  the  freehold  efttatefor  thefatisfa£tion  of 
the  plaintiff's  legacy  of  500I.  obferving,y&y?,  that  although  equity 
would  marfhal  affets  in  favour,  of  a  legatee,  as  well  as  of  a  iim? 
pie  contradi  creditor,  yet  everydevifeepf  land  wasas  afpecific 
legatee,  and  (hould  not  be  broken  in  upon,  or  made  to  contri- 
bute towards  a  pecuniary  le^icy. ^^Secondly^  that  it  was  a  rule, 
that  if  one  give  a  ipecinc  legacy  of  a  horfcor  diamond,  and 
alfo  a  pecuniary  legacy  of  5^ol.  to  B.  and  there  were  not  affets 
to  pay  both,  ftill  the  fpeciRc  legatee  ihould  be  preferred,  and 
Jiave  his  whole  legacy,  for  was  the  executor  to  make  him  con- 
tribute towards  the  pecuniary  legacy,  this  would  be  pra  tantOy 
to  make  fuch  ipecific  legatee  Du^r'his  legacy,  againft  the  manifeft 
intention  of  the  teftator. — Thirdly^  that  iif  a  fpecific  perfonal 
legatee  ihould  not  contribute  towards  a.pecuniary  legacy,  much 
leis  {hould  a  fpjeciiic  devifee  of  land. — Fourthly^  that  if  in  the 
principal  cafe  the  teftator  had  devifed  the  500I.  tb,^.  and-a 
term  of  500  years  to  B.  without  leaving  affets  to  pay  the:50ol, 
ftill  the  fpecific  legatee  of  the  leafe  ought  to  prevail,  without 
contributing  towards  the  pecuniary  legacy,  and  if  fuch  pecunl- 
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ary  legatee  (hduld  not  break  in  upon  a  fpecific  legatee  of  a  teriii,^ 
ii  fortiori  he  fhould  notdifappoint  t)ie  will  as  to  a  devife  in  fee, 
which  was  to  be  favoured  more  than  the  devife  of  a  term,  in 
regard,  it  was  with  more  difBculty  that  a  court  of  equity,  in 
any  cafe  broke  in  upon  or  charged  the  real  eftate. — Fifthly y  that 
this  cafe  was  ftill  ftronger,  where  the  teftator  had  appointed 
a  fund  for  the  payment  of  the  legacies,  viz.  the  copyhold,  and 
though  that  had  failed  for  want  of  ^  furrender,  the  confe- 
quence  would  be,  that  the  fund  failing,  the  legacy  muft  alfo 
fail.  That  indeed,  the  bond  creditor  might  ele£t  to  have  his 
debt  out  of  the  affets  in  the  hands  of  the  heir  or  of  the 
devifee;  but  in  fuch  cafe  the  heir  or  devifee  fhould  have  this 
relief,  viz.  to  ftand  in  the  place  of  the  bond  creditor,  and  reim- 
burfe  himfelf  out  of  the  perfonal  eftate. — Sixthly^  that  though 
equity  would  thus  marlhal  the  application  of  affets,  yet  k 
would  not  do  this  to  difappoint  the  will  of  the  teftatof,  by 
breaking  in  upon  the  devife  of  the  freehold  which  the  teftator 
did  not  intend  to  charge,  but  on  the  contrary,  fliewed  his  defign 
to  charge  the  copyhold  eftate, 

{m)  B.  being  feifed  of  real  and  perfonal  eftate,  and  being  in- 
debted by  ndort gages  contra(fted  by  himfelf,  and  in  othe^ 
mortgages  contracted  by  the  former  owner  on  part  of  his  real 
eftate,  from  whon>  he  purchafed,  and  alfo  in  fimple  contraft 
debts,  after  giving  by  his  will  feveral  fpecific  legacies  to  Lady 
Barbara,  his  wife,  and  feveral  legacies  to  the  plaintiff,  he  gave 
all  his  real  eftate,  both  freehold  and  copyhold,  in  the  county  of 
Bedford ;  and  all  other  his  real  eftates  in  the  counties  of  Bucks^ 
Hertford,  fVartvick,  and  Chejier^  or  elfewhere  in  England, 
whereof  he  or  any  in  trui(t  for  him  were  feifed,  in  poffeffion, 
reverfion,  or  remainder,  except  the  feveral  church  and  college 
Icafes  therein-after  mentioned,  to  his  wife  for  life,  remainder 
to  Thomas  Lord  Leigh  for  life,  remainder  to  truftees,.  &c.  re- 
nnaindcr  to  the  fecond,  third,  fourth,  &c.  fons  of  Thomas  Lord 
Xf/^A,  other  than  theeldeft  fon  j.  remainder  to  theteftator's  right 
heirs. — Thomas  Lord  Leighy'^t  his  death,  left  the  defendant 
Lord  Leigh,  his  only  fon. — ^^The  bill  was  brought  by  the  plain^- 
tiflFs  for  .their  legacies*;  and  if  the  perfonal  eftate  ftiould  be  ex«- 
haufted  in  payment  of  debts  by  fpecialty,  that  the  plaintiffs  might 
ftand  in  the  place  of  the  creditors,  and  be- paid  out  of  the  testl 
eftate.  And  by  the  Lord  Chancellor,  *' There  are  feveral 
queftions:  ift.  Whether  the  plaintiffs  are  intitled  to  marflial 
the  affets,  and  to  ftand  in  the  place  of  the  fpeciaflty  creditors 
generally.-^  I  ft.  \  (hall  confider  the  queftion  as- contended  5 
fhkt4S,  to  ftand  in  the  place  of  boi^d  creditors^  not  accompanied 
with  moftgages,  wh^re  there  is  a  devifeof  land.^^-^zdly.  I  iball 

(m)  I^oiTcfter  'V*  Leigh,  Ainbl.  i7i» 
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confider  it  where  there  are  mortgages. — As  to  the  firft,  no 
author  icies  go  fo  far.     They  are  other  wife.    The  heir  at  law 
always  had  a  right^  either  in  cafe  of  mortgage  or  not,  to  have 
the  inheritance  exonerated  from  debts  by  the  perfonal  eftate. 
The  queftion  could  never  arife  with  refpe£l  to  a  devifee  before 
the  ftatute  againft  fraudulent  devifes,  for  the  defcent    was 
broken,  and  the  devifee  did  not  want  fuch  aid.     ^ert^  if  fince 
that  ftatute,  in  cafe  of  a  devife  of  lands,  and  fufficient  perfonal 
eftate  to  pay  all  the  debts,   which  is  exhaufted  by  them, 
the  pecuniary  legatees  have  a  right  to  ftand  in  the  place   of 
fpecialty    creditors^    to    have  fatisfadion  out  of  the  ^  realty 
devifed  \  Cliftm  v.  Burt  (n),  is  a  determination  to  the  coa- 
trary.     The  ftatute  makes  fuch  deififes  fraudulent  againft  cre- 
ditors only,  not  againft  legatees.    The  reafoning   of  Lord 
Talbot^  in  Lutkim  v.  Leigh  (^),  is  fuch.     He  diftingutflies  be« 
tween  a  mortgage  and  a  bond-debt,  in  refpe£t  of  pecuniary  lega. 
tees  ftanding  in  tfie  place  of  fuch  fpecialty  creditors.     Heme  v. 
Merrick^  £q.  Ca.  Abr.  143,  was  determined  differently,  and 
though  the  decree  of  the  Mafter  of  the  Rolls  was  not  reverfed, 
yet  in  Qifton  v.  Buft,^  Lord  Hanourt  determined  contrary  to 
It ;  and  there  is  no  difference  between  the  cafes  from  any  parti-^ 
cularities  in  either.    Clifton  v.  Burt  was  allowed  in  Lutkim  v. 
Leigh*    So  it  is  in  cafe  of  a  fpecific  legacy:  there  is  no  reafon 
that  a  pecuniary  legatee  (bould  break  in  upon  the  devifee. 
The  juftice  would  be  for  all  to  abate  in  proportion,  but  no 
fuch  decree  was  ever  made.   It  might  be  that  the  value  of  the 
Whole  devife  mieht  be  taken  to  fatisfy  pecuniary  legacies. 
Objedion,  that  uie  devife  here  is  not  fpecific,  but  I  am  of 
opinion  every  devife  of  land  is  fpecific '^  every  legacy  of  perfonal 
eftate  is  not,  becaufe  perfonal  eftate  varies  and  fluduates.    Land 
does  not,  for  no  more  pafTes  by  a  will,  than  the  teftator  had  at 
the  time  of  making  his  will.     Formerly  a  devifee  could  not 
liave  aid  of  the  perfonal  eftate,  but  afterwards,  as  in  Cornijb  v. 
Mew^  Ch.  Ca.  27 1,  and  Pockley  v.  Pocklejy  x  Vern.  36,  it  was 
held,  that  a  particular  devifee  of  lands  ftiould  have  aid  of  the 
^rfonal  eftate.— 2i^d.  oueftion,  as  to  the   moitgages,-^they 
are  of  two  forts:  ift,  thofe  which  were  contraded  by  the  tet* 
tatdr   himfelf.     2nd,  tbofe  contra&ed  by  the  former  ofWner 
'of  the'eftates*     The  covenant  for,  payment  of  thofe  mortgages 
entered  into  by  the  former  owner^  will  not  bind  the  perfonal 
;^f{ate  of  the  teftator.    They  were  entered  into  diverse  intuitu. 
The  two  purchafers  did  it  to  indemnify  each  other.     The 
debt  is  apportioned  on  each  part,  and  the  teftator  covenants  to 
pay  hi»  proportion,  or  to  indemnify  the  purcbafer  of  the  other 
:part  Of  the  eftatie.    Where  lan  eftate  defcends  fubjeft  to  a  mon* 
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g9ge,  if.  no  p«r(bn  will  take  an  affignroent  of  the  mortgage, 
vrithout  the  heir  at  law  covenanting  to  pay,  fuch  covenant  only 
fubje^s  his  perfonal  eftate  collaterally.  I  am  of  opinion,  that 
the  plaintiffs  have  a  right  to  ftand  in  the  place  of  the  mortgagees, 
to  have  iatisfa£lion  out  of  the  real  eftate,  for  what  they  (hall 
cxhauft  of  the  perfonal.  There  is  a  difference  as  to  the  bond* 
debt.  A  mere  fpecialty  debt  is  no  lien  upon  land  in  the  hands 
of  the  oUigor,  his  heir,  or  devifee.  A  mortgage  is  a  lien,  and 
an  eftate  in  the  land.  By  a  devife  of  lands  mortgaged,  no- 
thing pafles  in  point  of  law,  but  the  equity  of  redemption,  if  i( 
is  a  mortgage  in  fee ;  if  for  years,  the  rev^rfion  and  equity  of 
redemption  paffes.  3eforc  the  ftatute  of  fraudulent  d^vifes, 
the  devifee  of  mortgaged  lands  could  not  take  in  prejudice  of 
fimple  contra^  creditors.  He  muft  have  come  here  for  the 
benefit  of  his  devife,  and  then  the  court  would  have  made  terms 
for  the  fimple  contra£t  creditors,  that  is,  that  they  fliould  ftand 
in  the  place  of  the  fpecialty  cr^Utors.  The  determination  in 
Gifim  v.  Burty  is  right,  and  founded  upon  it  not  beine  a  mort- 
gage. Here  is  a  devife  to  Lady  jBab,  for  life,  reverfion  to  the 
^ir  at  law.  The  plaintiffs  may  ftand  in  the  place  of  the  bond- 
ed-editors againft  the  heir,  and  then  the  queftion  will  be,  whe- 
whether  Lady  Bab,  ihall  be  contributory.  I  will  referve  that 
qonfideration,  until  it  is  feen  whether  there  will  be  fuftcient  to 
piy  withoyt  it."  1 

When  the  iquhiis  of  legaUes  are  equah  the  Qourt  qf  Cbfin-  Jt 
c^ery  will  not  interfere  in  favour  of  any  of  them,  as  in  inftances  0 
where  there  are  too  legatees,  and  both  legacies  are  fpecific : 
fiippofe  then  the  one  to  be  of  perfonal  eftate,  and  the  other  of  real, 
and  a  creditor  having  an  optiop  to  refort  to  either  fund,  takes 
the  whole  of  his  debt  out  of  the  perfon;^!  eftate  fpecificaliy  given  ; 
the  Court  will  not  permit  the  fpecific  legatee  to  make  ufe  of 
the*creditor*s  fecurity,  in  order  to  charge  the  lands  devifed  with 
any  part  of  the  debt,  for  the  devifee  of  the  l^nd  is  as  much  a 
fpecific  devifee,  as  the  legatee  is  a  fpecific  legatee  of  the  per- 
fonal eftate ;  the  one  therefore  has  no  greater  claim  to  the  aid 
or  interference  of  the  court  than  the  other.  This  point  was 
the  fi«bje£l  of  the  fifth  refoluti^n.  in  the  cafe  of  Hadewoodv^ 
Pope  (pj,  which  refolMtion  was  exprefled  in  theie  >^ord^, 
^*  Where  a  man  dies  indebted  by  bond  and  leaves  a  perfonal. 
^ftal^  and  devifes  lands  to  J.  S.  in  £ee,  and  gives  fpecific  lega- 
cies, and  the  creditor  by  bond  comes  on  the  p^rfpnal  eftate  to 
be  paid  hi»  bpnd  \  the  fpecific  legatees  ftiall  not  ftand  in  the 
place  of  the  bond  creditor  to  charge  the  land  devifed,  becaufe 
the  devifee  of  the  land  is  as  ipuch  a  Specific  devifee,  as  the  lega- 
gatee  of  a  fpecific  legacy.'' 

(/)  3  P.  Will.  314,' 

HH3  . 


47^  0/  MarJIiallin^  AJets.  [Chap.  XL 

{q)  A,  feifed  in  fee  of  a  real  cftate,  which  he  mbrtgaged  for 
500I.  and  poflbflfed  of  a  l^afehold,  devifed  the  former  to  his 
eldeft  fon  in  fee,  and  gave  the  latter  to  his  wife  and  died,  leav- 
ing debts  which  would  exhauft  all  his  perfonal  eftate,  except 
the  leafehold  given  to  his  wife.     The  queftion  was,  whether 
the  leafehold  premifes  devifed  to  the  wife,  (hould  be  liable  to 
difcharge  the  mortgage.     And  the  Mafter  of  the  RoUs^  after- 
titking  time,  to  confider  of  it,  and  being  attended  with  prece- 
dents, decreed  that  as  the  ceftator  had  charged  his  real  eftate 
With  this  mortgage,  and  on  the  other  hand  fpecificajly  be-' 
^leathed  the  leafehold  to  his  wife,  the  heir  fliould  not  di(ap-f 
point  her  legacy  by  laying  the  mortgage  debt  upon  it,  as  he' 
rftight   have  done,   had   it  not  been  ipecifically  devifed ;  and 
though  the  mortgaged  premifes  v/ere  alfo  fpecifically  given  to- 
the  heir,  yet  he  to  whom  they  were  thus  devifed,  mdft"  take 
them  cum  onerty  as  probably  they  were  intended.     sThat  by^ 
fuch  cbnftruftion  each  devife  would  take  efFeft,  y'yl,  the  leafe-* 
bold  eftate  would  go  to  riie  devifee  thereof,  and  the  heir  woulcD 
enjoy  the   freehold,  though  fubjed  to  the  burden  with  which; 
the  teftator  in  his  life-time  had  charged  it ;  that  this  refolution' 
did  not  in  the  Icaft  interfere  with  that  of  Clifton  and  Burt  fr), 
becaufe  in  the  latter  there  was  no  mortgage.  •  '. 

The  natural  fund  for  the  payment  of  debts,  is  the  perfonal^ 
eftate,  and  the  heir  or  devifee  of  the  real,  is  in  general,  intiiled: 
to  have  the  perfonal  eftate  applied  in  exoneration  of  incum- 
brances affe6Hng  the  former ;  hut  the  Court  of  Chancery  wfli* 
hot  permit  fuch  arrangement  to  take  place,  whe«-it  would  de- 
fciit  legatees  of  their  legaties  ;  thus,  if  it  Qiould  happen  that  the  ' 
perfonal  eftate  was  infufticient  to  pay  all  the'  legacies,  the  heif 
or  devifee  wonld  not  be  entitled  to  have  real  incumbrances  paid 
out  of  that  fund,  to  the  difappointment  of  general  pecuniary 
legatees.         ' "  ,     * 

•'  (5)  Bill  for  a  legacy  of  1500I.  given  to  the  plaintiff  S^/r^i^, 
by  the  will  of  her  rather,  who  made  the  defendant  his  fon  and 
heir,  exccutof.     The^  defendant  tnfifted  that  there  were  not 
fuflficient  aflets  to  pay  the  debts  and  legacies,  and  to  ftiew  the 
deficiency;  faid,  that  the  tefta^c^' upon  his  marriage  wichhis'laft 
wife,  conveyed  a  freehold  eftate,  and  alfo  a  term  for  years  ia 
the  5««  tavern,  in  Holborriy  to  truftees,  to  raife  1500I.  for  his. 
wife,  in  full  of  any  demand  which  flie  might  other  wife  have,. 
iand  that  lie  had  fold  the  tefrti  for  ye^rs,  and  thereby  raifedthd 
15O0I.  an4  paid  the  fame  to  the^ife,  on  which  account   the 
rcfidue  of  the  perfonal  eftate  was  not  fufiicient  to  pay  the  whole 
1500!.  legacy. r— But  it  wa's  decreed,  by  Baroris  PricCy  Page^ 

{q)  Oneal  v.  xMcad,  r  ?•  Will.  695.     (^)  Supra^    {/)  Lucy  'v,  Gar» 
jiipapr,  Bunb.  137,  ^  .    -   . 
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and  GilBerty  that  the  executor  (hould  not  apply  the  teitn  to  the 
payment  of  the  widow's  15001.  but  that  the  fame  ibould  go,  in 
cafe  of  a  deficiency  of  other  perfonal  afiets,  towards  payment 
of  debts  and  other  legacies ;  and  the  1500I.  given  to  the  widow^ 
and  then  paid,  (hould  remain  a  charge  upon  the  freehold  eftate* 
{()  £.  havinfi;  mortgaged  his  freehold  lands  for  2500I.  began 
his  will  In  the^  words  :  ^^  As  touching  my  worldly  eftate  after 
jpayment  of  my  debts  and  funeral  charges,  which  I  will  to 
be  firft  paid,  I  give  my  freehold  eftate  in  Kenty  to  my  wife  for 
life,  chargeable  with  an  annuity  of  3o1.  to  E.  Knigbty  for  life/' 
And  then  after  his  wife's  death,  be  gave  his  freehold  eftate  fo 
charged,  to  the  children  of  Jits  three  iifters,  and  directed  the 
refidue.  of  his  perfonal  eftate  to  be  placed  out  at  intereft,  his 
wife  to  have  the  intcreft  for*life,  and  after  her  death,  the  prin- 
cipal to  be 'divided  among  the  children  of  his  three  fifters ;  and 
lie  gave  his  wife  1500!.  with  a  provifo,  that  the  provifions  in 
the  will  ihould  be  accepted  by  her  in  lieu  of  dower,  and  in 
iatisfadion  of  her  {hare  in  his  perfonal  eftate.— -The  queftion 
was,  whether  the  perfonal  eftate  fiiould  be  applied  in  exo- 
neration of  the  real,  fo  as  to  defeat  the  pecuniary  legatees, 
there  not  being  fufticient  to  pay  the  1500I.  if  the  perfonal 
eftate  fliould  be  applied  to  exonerate  the  real  ?  And  by  Lord 
Talbot^  C.  "  This  point  has  been  fo  far  deterhiined,  that  it 
feems  quite  fettled  and  clear;  where  a  man  leaves  his  real 
eftate  charged,  the  legatees  and  finiple  eontrad  creditors  have 
a  right  to  ftand  in  the  rooni  of  bond-creditors,  if  thefe  latter 
run  away  with  the  perfonal  eftate,  .and  this  in  order  to'do  ju(^ 
tice  both  Co  the  teftator's  intent,  and  Hkewife  to  the  creditors. 
'Indeed  where  the  conteft  is  between  the  heir  and  executor,  and 
there  is  either  a  mortga6;e  or  bond  wherein  the  heir  is  bound, 
the  heir  (hall  always  prevail  to  have  the  perfonal  eftate  applied, 
but  that  is  only  where  no  prejudice  is  done  either  to  a  fimple 
eontraft  credit^or  or  legatee.  And  had  there  been  no  devife  of 
the  land  in  this  cafe,  the  widow  and  the  other  legatees  would 
have  had  a  right  to  apply  to  this  court,  and  to  ftand  in  the  room 
of  the  qiortgagee  if  he  fell  upon  the  perfonal  efbte,  that'beiftg 
the  proper  fund  for  their  legacies,  and  to  have  To  much  of 
the  real  eftate  as  he  had  out  t)f  the  perfonal.  But  here 
the  real  eftate  isdevifed  away,  which  gives  the  legatees  rather  it 
ftronger  claim,  than  when  they  have  to  do  with  an  heir  at  hw^, 
fmce  it  was  along  time  before  a  devifee  could  prevail  with  this 
court  to  have  the  perfonal  efbte  apfSlied  in  exoneration  of  the 
real,  as  appears  from  many  ancient  cafes  which  diftingui(h  in 
that  cafe  between  a  deirifee  and  an  heir  at  law,  though  at  iaft 

(/)  Lutkins  v.  Leigh,  Forrcft.,53t 
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hd  has  prevaikdi  where  there  is  no  daou^  done  to  a^  third 
perfon.  But  it  hiii  l^een  endeavoured  here  to  put  him  in  abetter 
condition  than  the  heifi  and  to  that  end  has  been  cited  x  Salk. 
4i6;  There  is  a  great  difference  between  that  cafe  and  this^  for 
a  bond.affe£b  not  the  real  ettate  in  the  teftator's  hands,  nor  did 
it  the  devifee,  until  the  ftatute  of  fraudulent  devifes,  nor  before 
that  ftatute  did  iv  affed  the  heir,  if  he  had  aliened  before  the 
writ  brought^  But  in  cafe  of  a  mortgage  that  is  a  lien  upon 
the  ]3md,  both  in  the  hands  of  the  teftator  and  the  devilees^  and 
In  whofe  hands  foever  the  land  comes.  Thus  the  court  has 
gone  as  far  as  is  jreafonable,  viz.  to  put  the  imres  jfhtlfus  m  as 
^ood  a  plight  as  the  hares  nattfSy  but  not  in  a  better.  jSq  the 
Ugatees  muft  have  the  legacies  oat  of  the  perfonal  eftat^,  i&  cafe 
the  mortgagee  keeps  to  the  real,  and  if  he  falls  upon  the  per- 
fonal, they  have  a  right  to  ftand  in  his  room  for  fo  mikb  out  of 
the  real  dftate^  as  he  fliall  take  out  of  the  pedbnal,  thatbetsg  a 
proper  fund  for  their  payment.'* 

(u)  C.  after  making  his  will,  by  which  he  difpofed  of  his  real 
eftate,  and  cave  fome  fpecific  and  pecuniary  legacies,  mortgaged 
the  eftate  for  3,oool.  and  it  was  contended,  that  this  &bt 
fliould  be  paid  out  of  the  perfonal  eftate  prior  to  the  fpecific  or  at 
leaft  before  the  pecuniary  legacies,  and  it  was  faid  to  haVe  been 
determined,  that  a  mortgage  (hould  be  paid  out  of  the  perfonal 
eftate  in  preference  to  the  cuftomary  or  orphanage  part  by  the 
cuftom  oi  London  ^  which  laft  was  admitted  by  the  court,  becaufe 
the  cuftom  could  not  take  place  till  after  payment  of  debts ;  and  it 
was  afterwards  admitted  by  the  counfel  on  both  fides,  that  the 
land  being  made  by  the  teftator  himfelf  a  fund  for  the  payment 
of  the  mortgage-money,  (hould  not  be  exonerated  by  the  per- 
fonal eftate,  fo  as  to  difappoict  any  of  the  debts  or  legacies, 
though  it  was  intttled  to  fuch  exoneration  againft  an  admini- 
ftrator  or  refiduary  legatee. 

it  being  a  maxim,  that  ^^  equality  is  equity,'*  the  court  of 
Chancery  in  compliance  with  it,  v  has  eftablifhed  the  rule,  that 
when  affets  are  purely  equitable ^  they  ihall  bediftributed  among 
perfons  haying  equal  claims  upon  them  in  equal  proportioiis, 
without  any  refpedt  to  the  nature  of  fuch  demands,  or  the  man- 
ner in  which  they  are  fecured.  AfTets  were  formerly  confider- 
ed  equitable,  when  the  defcent  to  the  heir  of  the  legal  eftate  in 
lands,  was  interrupted  by  a  devife  of  it  to  truftees,  fo  that  the 
jnterpofition  of  a  court  of  equity  was  necetTary  to  fubje£l  the 
JIands  to  th^  demands  of  creditors.  It  has  indeed  been  vixdia 
queftio^  whether  a  devife  t6  the  fame  perfohs  to  fell  who  were 
alfo  appointed  ei^ecutors,  conftituted  the  ^fTets  legal  or  equity 

(ir)  Rider  «y.  Wager,  a  P.  Will.  329,  355.    fiXio  Tipping^.  Tip- 
ping, I  P.  Will.  6i4i  8  P. 
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obie  y  but  it  ietfmft  ta  be  now  ieuled,  thttf  whether  the  defvifee  be 
exnuttr  as  well  as  tjruftee^or  whethef  a  ba(re  pnt^tr  only  be  g  iireit 
to  htm  to  fell^  or  whether  the  eftate  be  fufFered  to  ddfcend 
to  the  heir  affe6ted  with  charge  only  to  p^y  debts ;  the 
aflets  in  all  fuch  oiTes  will  be  oonfidered  equtiKble.  Thus  ii» 
CbaUiS  v«  Cafietn  {x)^  the  devifees  of  the  real  and  perfona) 
eftate  were  made  executors,  and  it  was  inftfted  by  Mr.  Virwm^^ 
that  it  was  a  fettled  diftin£^ion  in  the  eourt^  that  the.devtfeei 
ought  to  apply  the  eftate  in  a  courfe  of  adminiftrattoni  becaufd 
if  the  eftate  were  fold,  it  would  be  perfonal  ^ff.  cs  in  their  faands^ 
imd  then  to  pay  a  debt  of  an  inferior  nature,  would  be  zdevafia* 
Mf  but  that  if  they  had  not  been  made  executors^  all  the  cre<« 
ditom  fliould  have  come  in  equally,  becaufe  in  equity  all  ({ebts 
were  equal,  and  they  as  truftees  could  give  no  preference,  and 
would  he  in  no  danger  as  executors.  But  At  ChaftteOsr  thought 
that  the  ao^ident  of  the  devifees  being  made  executors,  oi*ght 
to  make  no  difference  in  equity,  but  that  all  creditor^  fhould  b^ 
confidered  equally  $  his  Lordfliip  would  therefore  examine  pre^ 
cedents.<^n  Liwin,  v«  OkeUy  (y),  there  was  a  devife  to  tru& 
tees  for  the  jravment  of  debts^  and  the  truftees  were  atfo  named 
executors.  The  aflets,  fatd  the  court,  iball  notwithftandiog  \m 
tquitaby^  and  ajl  creditors  muft  be  paid  fart  paffii, 

(2)  A.  who  was  Ciftui  que  truft  of  a  real  eftate,  mortgaged  it 
in  fee,  and  being  intitled  to  the  equity  of  redemption^  he^  hf 
histwill,  devifed  to  his  fon  and  his  heirs  the  premifes  in  mor,t«» 
^ge,  fubied  to  the  payment  of  debts,  annuities,  and  legacies^ 
and  died  indebted  by  bond  and  fimple  contract.     The  queftions 
were,  whether  the  aiTets  of  the  teftator  were  legal  or  equitable; 
and  whether  the  fimple  contraA  creditors  were  to  come  in  paft 
.pajfu  with  the  plaintiff  the  bond-creditor,  or  whether  the  bond*- 
creditor  (bould  be  firft  paid  in  a  courfe  of  adminiftration?  And 
the  Attorney 'General^  for  the  fimple  contract  creditors,  infifted, 
that  the  devife  to  an  heir  of  an  eftate  charged  with  debts,  wall 
the  fame  thing,  as  devifing  it  in  truft^  to  him  for  the  payment 
of  debts,  that  they  were  equitable  affets,  and  all  creditors  inti<- 
tled  to  coihe  in  pari  pa£k.      That  the  bond-creditor  could  not  in 
this  cafe  recover  at  law^  becaufe  the  teftator  who  was  the 
obligor,  had  not  the  legal  eftate,  it  beifig  a  truft  eftate  and  in 
mortgage,  fo  that  ,he  was  obliged  tp  come  into  equity  for  a 
Satisfaction.     And  by  Lord  Hardwicke^  C.  ^^  The  particular 
queftion  here,  is^  whether  the  creditors  ftiall   come  in  pari 
:pajfu\  or  whether  a  bond-creditor  is  intitled  to  the  preference. 
The   teftiitor  was  never  entitled  otherwife  than  as  eejlni  qeea 
truft  iA  a  real  eftate  which  he  mortgaged,  and  having  conic- 
quently  the  equity  of  redemption  of  a  truft  eftate,  makes  his 
will|  and  devifes  to,&c.  {inde  the  will  as  before Jlated)  then  dies 

(;r}  Pre.  Ch.  40S.  (>r)  %  Atk*50.  (»)  Plunket  <v.  Penfon^  a  Atk.  290* 
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indebted  by  bond  and  iknple  contrad.  The  firft  4^^^^^  ^^P^ 
pofing  the  teftator  had  been  feifed  of  a  tegal  eftate,  is,  whether, 
by  force  of  the  will,  this  is  not  out  of  t&e  ftatute  of  frauduletit 
devifes,  3  and  4  WxlL  and  Mar^  chap.  14.  This  depends 
ckarly  upon  the>  conftrudioh  of  that  ftatute.  By  this  T^ky 
^  ail  wills,  difpofitions,  of  appointments  of  lands,  tenementi, 
ice.  whereof  any  perfons  at  the  time  of  their  deceafe;  Ihall  be 
feifed  in  fee-fimple  in  poffeffioh,  reveriion  or  remainder,  <h: 
have  power  to  difpofe  of  the  fame  by  their  laft  wills,  ihail  be 
deemed  and  taken  (only  as  againft  creditors  by  bond  or  fpecial- 
ty  binding  the  heir)  to  be  fraudulent  and  vcrid  j  and  every  Aich 
creditor  mall  have  his  a£l4on  of  debt,  upon  his  and  their  bond^ 
and  fpecialcies,  againft  th^  heir  at  law  of  fifch  obligors  and  fuch 
^evifees  jointly.'  Now  before  the  making  of  this  aft  of  par- 
liament, at  common  law,  a  bond  creditor,  where  the  land  was 
devifed,  had  no  remedy  againft  the  devifee,  and  therefore  thfs 
ftatute  has  taken  care  that  fuch  a^devifee  ihall  not  prev^ent  thb 
Iremedy.  Then  comes  the  provifo^  'provided  alwiys,  that 
where  there  hath  been,  or  (ball  be  any  limitation  or  difpofition 
of  lands  or  tenements,  for  the  raifing  or  payment  of  jui]:  debts 
or  portions  for  children,  other  than  the  heir  at  law,  in  purfu- 
ance  of  any  marriage-contraft  or  agreement  in  writing,  bona 
fckf  made  before  marriage,  the  fame  and  every  of  them,  ihali 
be  in  full  force.*  The  confequence  of  this  provifo  is,  that  it 
operates  by  way  of  exception  upon  fuch  devifes  as  are  for  pay- 
ment of  debts  ;  for  this  claufe  does  not  give  any  new  force  to 
the  law  in  this  particular  cafe,  but  leaves  it  juft  as  it  ftogd  be- 
fore the  making  of  the  aft.  The  queftion  will  be  then,  whe- 
ther the  devife  has  broke  the  defcent ;  if  it  ha«,  then  in 
point  of  law,  all  confequeiices  infifted  op  by  Mr.  4*torney^ 
Gfneralf  will  follow  :  for  the  bond  creditor  is  deprived  of  his 
remedy  a<.  law,  and  forced  to  come  into  this  court :  but  if  it 
'iias  not  broke  the  defcent,  then  this  court  has  no  right  to  take 
from  a  fpecialty  creditor  his  remedy'  at  law.  As  at  prefent 
advifed,  I  do  conceive  it  does  not  break  the  defcent ;  and  lor 
this  purpofe,  vide  Clark  v.  Smithy  I  Salk.  241,  in  Lord  Chief 
Juftice  Treby's  time,  where  the  court  held^  that  if  the  fame 
cftate  is  devifed  to  H^  which  he  would  have  taken  by  defceiit, 
he  is  in  by  defcent,  notwithftanding  the  poffibility  of  a  charge; 
if  fo,  I  do  not  kilo w  that  a  court  of  equity  has  ever  taken 
away  from  a  bond  creditor  his  right  which  he  has  at  law.  The 
*Gafe  of  Freemoult  v.  Didire^* cornt^  very  near  the  prefent.  In 
%lhe  fifth  feftion  of  the  ftatute  of  frauduleiit  devifes  which  relates 
t6  the  heir's  at  law  aliening  the  land  defcended,  in  order  to 
>2tVoid  the  paymentof  juft  debts  before  the  aftion  brought  againft 
ahim,  it  is  enafted,  *  that  fuch  heir  fhall  be  anfwerable  for  fuch 
debts  to  the  value  of  the  land/o  aliened,  &c.  in  which  cafes  all 
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creditors  (hall  be  preferred  as  irf  aSidiis'  againft'execdtors:  or 
adminiftrators,  and  fuch  cxecuttons  ihall  be  taken  oul  upon, 
utiy  jadgment  fo  obtained  againft  fuch  heir  to  the  value  6f- the- 
Ame  land  as  if  the  fame  were  his  ovTn  proper  debt/*   But  ast^ 
to  that  part  in  the .firft  proyifo,  which  takes  notice  of^a  devffe 
for  raiiing  portions,  it  is^  fo  darkly  penned/  that  I  do  not  well 
imdei^nd.the  meaning  tif  it.     I  think  this  cafe  differ^  from 
Kera"^.  Craig^  for  there  the  teftator  firft  charged  hisiands  with 
the  payment  of  his  debtit,  and  then  deyifed  the  eft^te  (&  charged 
to  a  collateral  delation,  fo  that  being  a  devife  to  jf'iftranger,  tbei- 
defeent  was  broke,- and  there  was  no  remedy  but  from  the 
ftatute,  and  xronfequently  there  was  a  ground  for  making  it 
equi^ble ';^cts :  but  in  Freemoult  v;  Dedire;  thedefcent  w^ 
not  bfoke :  In  Kent.y»  Cfaig^  th&  whole  refted  upont^  ftatute; 
for  not  only  a  devife,  hut^n  appointment  for  payfnentk>f  debts,* 
are  enumerated  in  the  enafting  claufe  :'here  thedefcent  is  not 
broke^and  the  creditor  may  have  his  remedy  at.Jaw,  f«ppofmg 
theteftator  to  have  been  feifed  of  the  legal  eibte.    »But  the 
fecond^ifQeAion  will  be^<  whether  an  equity  of  redemption  of  a 
m^tgage  in  fee  of  a  truft-eftate  ought  to^be  confidered  ;£S  legal 
or  equitable  affjts.     I  do>agreev  that*  if.  a  mere  truft-eftate  de- 
scends upon  ah    heir^  at  law,  it  will  be  confidered  as  legal; 
and  not  as equf tablls  ^^ts  ;  and  this* is  founded  upon  the  third 
claafeof  the  ftatute  which  gives  a  fpecialty  creditor  hisVeme-i 
dy  at  law  by  an  action  of  debt  agaiirtl^he  heir  of  the  obligor, 
iHft  it  has  not  made  a  mortgage  in  fee  of  a  truft-eftate  fubjeft 
tothe  fame  thiog.     If  there  is  a  mortgage  for  a  thoufand  years^ 
and  die  revtrfioii  in  fee  left  in  the  mortgagor;  it  will  t>e  legal 
affets,  beciaufe  the  bond-qreditor  might  have  judgment  againft  the 
hejr  of  the  obligor j  and  a  teffet  executia  till  the  reverfum  come 
into  pcffdfSon  }  but  where  it  is  amortgage  of  the'whble  inhe- 
ritance,' Ldo  not  fee  what  remedy  a  bond-credttor  can  have  to 
make  it  aifets  at  law,  and  if  the  fpecialtj^  creditor  ihould  bring 
an  a£lion   againft  the  heir,  he  may  plead  riens^  per  difient, 
Therefore  if  the  plaintiff  is  under  a  neceflity  of  coming  here 
for  relief;  this  court  will  a<3:  according  to  its  knovvii  rule  of 
doing  equal  juftice  to  all  creditors,  without  any  diftin^Sion  as  to 
priority."  His  Lordthip  directed  an  accountof  the  teftator's  per- 
gonal eftate  to  be  applied  in  payment  of  his  debts,  in  a  courfe  of 
adminiftration ;  and  if  that  mould  not  be  fufiicient,  then  aA 
account  of  the  rents  and  profits  of  his  real  eftate  to  be  applied 
in  payment  of  the  debts,  not  fatisfied  by  the  perfonal  eftate, 
paripajfu.  And  if  the  perfonal  eftate  and  the  rents  and  profits  of 
the  real  fhould  not  be  fufficieht  to  pay  the  debts,  it  was  ordered, 
with  the  confent  of  the    mortgagees,    that   the   real   eftat^ 
ihould  be  fold,  and  the  money  after  paymerit  of  the  mortgages 
applied  in  difcharge  of  what  fhould  be  remaining  due  to  the 


476^  Of  MarJkaHing  4ff€ts.         [Chap.  XI. 

•dier  erediitors  of  the  teftator  f0ri  paffii.  And  tliat  if  dny  of  tbc 
creditors  by  fpecialty  flloiildbave  exlmufted  any  part  of  the  per«* 
ibnaleftate  in  fatisfa£lion  of  their  debt^,  they  were  not  to  receive 
my  further  fatisfadbn.out  of  the  real  cuate»  until  the  otkef 
creditors  ihoiild  be  made  up  thereout  equal  to  them. 

(tf)  In  Hargra^e  v.  Tindaly  Lord  Hardwiih  beld^  that  an 
^ate  charged  by  will  with  the  payment  of  debts,  (though  it 
descended,  fubjed  to  the  charse,  to  an  infant  heif )  was  equitr 
table  aficts,  and  fliould  be  fold  immediately  witboi^  the  pai^ 
demurring,  the  £ime  as  if  it  w^re  devifed  to  be  fold,  though 
tbe  defcent  was  not  broken :  for  it  defcended  fubjefl  to  a  tituft 
lor  the  creditors.  He  therefore  decreed  the  eflate  to  tlift  li^ir 
in  truft  for  the  creditors,  and  that  it  fhould  be  fold,  and  ^  in- 
fants ibould  convey  when  they  came  of  age,  unlefs  thef  dewed 
caufe  oc  tbe  contrary,  and  that  the  purcbafers  fhould  enjoy  thi^ 
cftate  in  the  mean  time. 

{h)  a  bequeathed  fpecific  parts  of  his  perfonal  eftate  to  his 
ivtfe  and  two  daughters;  and,  after  reciting  that  he  had,  pre- 
vioufly  to  his  marriage,  fettled  the  reverfiou  of  his  farm-houfey 
lands,  and  premifes,  in  0*  in  tbe  county  of  Tori^  after  the  dtatix 
of  his  mother,  to  the  ufe  of  his  wife  for  life,  in  cafe  Ate. Sur- 
vived him,  with  remainders  over,  and  that  the  rnotb^  was 
tiien  living  $  he  gave  to  his  &id  wife,  in  cafe  of  his  death  in 
tbe  life  of  his  mother,  an  anxiuity  of  6cil.  during  the  mother's 
life,  to  be  pai4  by  his  eiecwtors,  and  he  cbarg^i  his  meffuages 
and  premifes  wherwi  he-dwelt,  and  his  meffuage,  ftaith,  and 
premifes  in  the  High  Sir€ft  in  Kingfion  upon  Mnliy  and  all  his 
cilafee  there,  with  the  payment  thereoC§-and  declaied  .that,  on 
^e  death  of  his  nu>ther,  the  annuity  Jbould  ceafe.  He  ^ievifed 
all  his  lands  and  premifes  purcbafed  by  him  in  O.  to  his  mo- 
ther, in  fee»  and  dire£l:ed  ihat  all  his  juft  debts  fiiould  be  paid ;. 
and,  in  cafe  his  perfonal  eftate  ihould,  on  account  of  loflesy 
be  infuAicient  to  pay  all  his  debts,  be  charged  all  his.meiTuages 
and  premifes,  and  real  eftate  whatever,  (except  the  lands  in 
O.  feti;ied  upon  bis  marriage,  and  the  lands  devifed  to  bis  mo- 
ther) with  the  payment  9f  ^11  bis  jujl  debts.  And  in  cafe  his 
perional  eftate  (fave  what  be  had  given  to  his  wife  and  d^ugh* 
ters)  ftjeuld  fall  (bort  in  payment  of  all  his  juft  debts,  be  di- 
f:e<^ed  that  the  defendants  Prime  and  Mexm^ox  the  furvivor  of 
them,  or  his  heirs,  &ouId  fell  all  his  mefTuages  s^nd  eftate  in 
Kingjhn  upon  ///^charged  as  aforefaid,  with  his  mefliiages  in 
Wimomely^  and  hisclofe  iu  Beverley^  and.  all  other  his  real  eftate, 

/a J  I  Bro,  CC.  136,  note,   fhj  Silk <^.  Prime,  i  Bro.  CC.  13S,  note. 

Aifo  Newtoa  a;.  B«nncv  i  Bro.  CC.  135.  Batfon  «v.  Xindegreen,  2 
Bro.  CC.  94.  Wridc  1;.  Clarke,  1  Dick.  Rep.  382.  Bailey  «ir.  Ekins, 
7  Vef.  Juft.  CC.  ^9.  -And  Shiphard  v.  Lutwidge,  %  Vef.  Jun.CC, 
^i  SP. 
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(except  as  Aforelkiil)  or  fuck  oclKr  part  thereof  as  (bouM,  with 
his  perfimal.eftatei  be  iUfficient  to  ^y  all  bis  juft  debts,  and 
^egn^y  the  money,  together  with  Us  perfimal  eftate,  for  the  paf « 
snent  of  all  bis  juft  debts.     He  ^ aire  all  the  furplus  moaej, 
arifif^  as  well  from  the  (ale  Of  all  or  any  part  of  his  real  eftati:^ 
as  alfo  from  his  perfonal  eftate,  to  his  wife  and  two  daugbters, 
and  devifed  to  them  all  bis  eftace  which  ihould  upt  be  (old  for 
pa}rment  of  bb  debts,  and  appointed  Primt  and  Mt^w  ex^ou 
tors.     The  caufb  was  iirft  heard  at  the  Rolls,  when  Sir  Thvmmi 
£^«wtf  determined,  that  the  aflets  ari&ng  from  the  fale  of  the 
eftate  were  to  be  confidered  as  equit^le  afliets,  upon  the  ground 
that  the  devife  was  to  the  executors  andthttr  bilrs^  obfer^ing, 
at  the  fame  time,  that  tt  would  be  otherwife  if  the  deuife  bad 
been  merely  to  the  executors.     He  iaid,  by  this  devifo,  the  de« 
firent  was  broken  at  law,  and  the  only  fpecial  1  circumftanoe 
was,  that  of  the  truftees  and  their  heirs  taking  the  real  together 
with  the  peribnal  eftate.    From  ^this  decree  there  was  an  ap~ 
peal  to  Lord  CamdeHf  C  who»  in  afirming  the  decree,  thns 
exprefied  faimfdf :    <'  When  this  appeal  was  argued^  I  tkougbt 
the  queftion  depended  (o  much  4ipon  the  gc;neral  do&riae  of 
legal  and  equitable  aflets,  that  I  deiired  time  to  look  into  the 
cafes,  to  fee  what  general  rules  had  been  eftabliflied  upon  that 
fubje<!} ;  for  all  doubtful  points  are  decided  by  an  application  gf 
general  principles  to  the  particular  cafe.     Where  truflees  for 
the  payment  of  debts  are  made  executors,  the  printed  caies  had 
failed  the  afiets  to  be  legal.     This  caufed  me  to  dcHibt,  becaufe 
I  bad  always  underftood  the  dodrine  of  this  court  was  the  rf* 
verfe,  and  therefode  I  thought  it  neceflfary  to  look  back  to  tbe 
origin  of*  this  bufinefs,  and  to  fix  the  principle.     Whece  ^ap^ 
eftate  is  devtfed  to  truftees  for  the-payment  of  debts  geoecaiijc^ 
it  has  long  been  the  conflant  pradice  of  the. court  to-pay.^ 
%\»  debts  pari  fajfu.    This  is  declared  in  the  (uk  of  UiMtfim^ 
crrft  V.  Lmg^   i  Cha.  Ca.  32.    And  the  bmt  is.^gain  bud 
down  in  2  Cha.-Ca.  54,  Anmymaus.    As  the  money,  in  thefe 
cafes,  never  readies  the  bands  of  the  executors,  no  tadL'ian  layt. 
and  the  creditor  was  obliged  to  oome  into  this  court  fur  iatis£3K^p 
tion*     Whereupon,  equity  not  being  tied  down  t^  the  rule>of 
lawy  introduced  a  new  method  of  admiiniftration.    And  fe^iqg 
the  tefbaor  had  made  nadiftinSion  betwofin  the  .difference  ,c^ 
feicurtties given  for  the.payment* of  -debts,  the  court  cooceiifi^ 
abat  the  teftator  meant  ik>  do  equal  )uflice  to  ,all  bis.cr^tors.. 
Nor  did  the  court,  in  tbta  refp<:^,  doany  injbry.^  fpeciab^jT 
xrreditors.-^Fori  though  real  eftatts  are  auets,  atlainr,  to.ps^y 
fuch  debts,  yetirhe  creditor  .might  be  def^Mited  by  tbedfbtor'^ 
-will,  ;or  the  beir's  alienation.    .So  that < where  the* will  bad  ik 
afide  the  law,  equity  would  have  forgot  its  own  principle  of 
e(|ttality,  by  giving  a  priori^jfi  vtrbicb  the  teftator  bad  oot  done^ 
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fnfiMr  is,  tmt  in  ^d)  C9f«s  wbfsre  th^  ^ufteci$  mi  executory  ar«r 
one  perfon,  the  fiinds  uric  coi^oUdated  in  the  ran)e  manner  ^  for 
mt  of  both,  he  is  to  pay  9II  his  debt$«  B^t  the  CQVirfe  of  ad<^ 
miniftratipn  is  different,,  ^nd,  hj  that  very  method,  it  is,  that 
the  court  i^^  enabled  to  pay  all  the  debts  without  dtftin&ion,  as 
hx  as  the  aflets  will  go,  ^nd,  by  mfirihiiHtng  both  kiads  of 
aiTets,  makes  them  amicably  con^bine  to  suifwer  the  full  iotea^ 
-  tiop  pf  die  teftator.  3d.  ThiijS  is  the  cafe  of  a  icb^rge  upon 
(he  lands.  THey  are  devifed  tp  the  tef^atpr's  wife  and  daugh'c 
tprs,  fubje£l  tp  this  charge.  In  this  r^pe£l  it  is  a  truft,  and 
BO  mpj:^  to  be  fold  ^h^n  what  is  mceifary  for  this  purpoie* 
The  ppwei;,  then,  %o  fell  is  nnerely  confequeptial,  i^e  teftator 
baving  named  the  executor  lor  diis  purppfe.  The  cpuct  would 
have  coniipelled  the:djeyifec$.  Wfaoeyorifells  to  i^tisfy  a  charge 
muft  be  a  t;ruftee,  bcfiiaufe  a  charge  is  a  .truft.  Tp  make  this 
ftill  cle^rex.  The  rents  and  profits  in  the  hands  of  the  deyUees 
are  aflibts  'before  the  fale.  Legal  aflets  they  cannot  be,  for  the 
executors  have  no  right  to  i^ceive  thqni*  They  muft,  there^- 
^re  he  equitable  aflets.  And»  if  it  be  once  admitted  that  anys 
one  p^rt  pf  the  land  is  equitable  ^^flets,  the  whole  muft  be  the 
iame^for  the  \x\\&  is  one  and  th^fam^  tf^ft  j^hjrougbout."  De- 
^e^  affirmed. 

\t  ispiefiwe.d»  th^t  |he  equality  of  diftrihu^ion  which  pre- 
vails in  the.a^miniftrayon  of  equitable  aifet^,  is  only  applicable 
ythen  ith^  equities  pf  the  fe^ve^  .i^Ues  .^re  equal,  as  among 
qreditors.:  if  rthefefpre  the  ixufk  be.expreflfsd  to  pay  Jegacies  a« 
well  .as  <l^btS4  tbp  faiisifefkion  of  .the  hifsfix  will  be  j^oftponed 
to  ,the  pavip^ot  of  ,tfep  latter.  There  is,  indeed,  An  pmonymus 
caiib  ip  Ver^Qit  (^).,  the^decifi^n  in  which  direSed  ^hat  the  debt^ 
ao4  ;lqgaci€|$  jS^ouMrbe  paid  in  prpporiipn  as  .^e  aflets  were 
fq^itablej  irfisre  ar:e;alforf/fl<i.in  other  .<;afes  (/j.Gorrefpqnding 
l^fthithat  4i^«t^i9n.  Tber^e  are  two  cafes,  however,  dete^r 
mit^d  ip  (favour  tof  the  .priority  pf  ,c;reditprs,  y if^.  Sir  John 
i!^/i^s,€iafc  (/)  .dele.rininep  ^pon  a  rehearing  by  liord  N^ttingr 
i^i;i,Jn  .which  fheti^eWfed  tfee  de^reieof  Lord  Keeper  Bridg-' 
.  Pfny  \xi\hHQ^t  of  .an  indiiirriminate  dift]:U>utipn  among  the 
^r^aji^ors.afidljqgatees,  aodiieclarfld  hiS(Qpinioii,  **  that  in  the 
^^,  pf  .a.trujEljfQr  :tbp  payf?)eat  Qf tdebts  and  ^egaciief ,  the  debta 
msj^  to  be  ipcelefred  landfati^M. before  the  legatees  &ou|d 
feve  thfc  h^aeilit  of  ihej  Uuft  V*  lionA  U(9r^^urt  alfo  pronounced 
a-fip3i|ar  d?cr<re  jin  the  foUowiing  oafe : 

iig  )^r  befpi^'tjie,ftai*ite  of  fratftiuleiitdpvifes,^  devifed  a  frec- 
kM  $^t9.^ibi$;feQ0«diQn  in  %>  iui;^  to  the  pajsaent  of 

fV)  ^  vel.,1^3.    (f).i  Vera,  405.    a  P.  Will.  551.     (/)  Cited  hy 
i9rd  GpaicHu^cbiil?,  in  Greaves  fv«. ?<)i»eU,  %  Vc^n.  u^*    {f)  FfW 
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hts  debts,  and  a  legacy  of  500I.  The  queftion  being  whether' 
the  debts  (hould  be  preferred  to  the  legacy^  Lord  Harcourt  faid ^ 
he  would  expound  the  teftator's  meaning,  as  it  ought  to  be^  to 
pay  his  debts  before  he  was  charitable,  and  therefor^  decreed 
the  debts  to  be  iirft  paid. 

Whert  legacies  are  made  effectual  charges  upon  the  real 
eftate,  and  afterwards  other  legacies  are  given  by  codicil  out 
of  the  firfcnal  Only  ;  uport  a  deficiency  of  the  latter  fund  to     ^ 
pay  both  iets  of  legacies,  the  court  will  confine  thofe  given  by      / 
the  will  to  the  real  eftate^  in  order  that  the  perfonal  may  be 
left  difengaged  for  the  payment  of  the  legacies  by  the  codicil* 

(A)  A»  by  her  will,  after  giving  fevcral  pecuniary  and  fpe- 
cific  legacies,  devifed  her  real  eftate  to  her  nephew  and  heir  at 
Jaw  the  defendant,  charged  with  the  payment  of  her  legacies 
above-noentioned,  and  made  him  executor.  •«—  A.  afterwards 
added  a  codicil  to  her  will,  and  gave  other  legacies,  which  were 
Dot  charged  upon  the  real  eftate.  And  it  was  decreed  by  the 
Mafter  of  the  Rolls ^  that  the  perfonal  eftate  not  being  fufficient 
to  pay  the  legacies  both  by  the  will  and  codicil,  and  the  real  . 
eftate  being  liable. to  the  legacies  by  the  will,  and  not  to  thofe 
by  the  codicil,  the  eftate  fliould  be  fo  marfhalled,  that,  as  far 
as  poffible,  the  whole  will  might  take  eSe6^,  and  all  the  lega- 
cies be  paid.  And  therefore,  that  the  legatees  in  the  will 
fhould  be  paid  out  of  the  real  eftate,  and  if  that  ftiould  be  de- 
ficient, as  to  the  furplus,  they  fhould  come  in  average  with  the 
pecuniary  legatees  in  the  codicil,  to  be  paid  out  of  the  perfonal 
eftate  y  and  that,  there  being  admitted  to  be  a  deficiency,  the 
land  fhould  be  forthwith  fold  to  prevent  a  greater  deficiency. 

(/)  B.  having  two  fons  and  three  daughters^  gave  by  his  will 
8000I.  a  piece  to  his  two  eldcft,  and  6000I.  to  his  youngeft 
daughter,  charging  his  real  eftate  with  the  payment  thereof. 
Afterwards,  bv  a  codicil,  he  bequeathed  feveral  pecuniary  le- 
gacies of  cOniiderable  value  to  his  feveral  brothers  and  filters,  ^ 
without  charging  his  real  eftate  with  the  payment  of  the  latter 
legacies.  Subfequent  to  which  he  entered  into  a  cdntra£t  be- 
fore the  Mafter  for  the  payment  of  17,000!.  for  a  third  part  of 
the  manor  of  Cobham-Hall^  in  Kent.  The  mafter  reported 
him  the  beft  purchafer ;  and,  before  his  death,  which  happened 
fbon  after,  the  report  was  abfolutely  confirnied.— S.'s  perfonal  , 
eftate,  before  his  entering  into  the  contra£k  for  the  purchafe  of 
this  eftate,  was  fufficient  for  the  4>ayment  of  all  his  legacies  % 
but  the  performance  of  the  contrail  would,  as  it  was  thought, 
occafion  m  deficiency  of  aflets.  The  legatees  in  the  codicil 
therefore  prayed,  by  their  bill,  that  the  afTets  might  be  mar« 

{b)  Maftcrs  v.  Maftcrs,  i  P.  WilK  4ai,    (i)  Bligh  •»#  the  Earl  of 
Darnlcy,  a  P.  Will.  6i9« 
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ihaUeti>  ao4  the  daughtfsrs'  legacies  by  the  will  paid  ojut  of  the 
r^al  eftate;  or  if  already  recovered  out  of  the  perfonai,  then, 
that  the  plaintiiFs  might  ftand  in  the  place  of  the  daughters, 
and  take  (b  much  out  of  the  land  for  their  legacies,  a^  thefe 
Jiad  exhaufled  out  of  the  perfonal  eftate:  which  the  court 
decreed  as  reafonable,  and  within  the  common  rule  of  mar- 
iballij(ig  aflets.   . 

We  muft  notice,  that  in  inftances  where  the  court  wiU  per* 
mit  legatees  to  ftand  in  the  place  of  creditors  who  have  re- 
ceived their  debts  out  of  the  perfonal  eftate,  fuch  legatees  can 
be  ihtitled  to  no  greater  privilege,  or  advantage,  than  the  ere- 
t^  ditors  therpfelves  would  have  been  intitled  from  the  nature  of 
'^  their  fecurities  :  if  therefore  a  creditor  cannot,  under  his  con- 
tra£^,  affect  the  real  aflets  in  the  hands  of  the  heir  or  devifee, 
with  the  payment  of  his  debt,  a  legatee,  who  merely  ftands  in 
his  place,  anc)  upon  the  fame  terms,  cannot  be  in  a  better  fitua- 
lion,  which  is  the  cafe  with  all  debts  hy  ftmple  contract y  or  by 
Jpecialty  when  the  heir  is  mt  exprefsly  hound  by  the  contrast. 

(i)  A.  in  the  life  of  her'huifband,  levied  a  fine* of  her  eftate, 
making  it  fubjeA  to  a  debt  of  ;z,oool.  which  had  been  con- 
tracted by  her  hufband.  After  his  death,  (he  borrowed  a  furr 
ther  ium  of  400I.  and,  by  an  indotfement,  agreed  that  her 
eftate  fo  pledged,  {hould  ftand  charged  with  this  400L  and 
Dot  be  redeemed  without  payment  of  all  thefe  fums. .  The 
ijueftion  was^  how  far  ftmple  contra6):  creditors  were  intitled 
tb  comjs  upon  her  real  eftace,  in  the  place  of  fpecialty  credi-^ 
y*.  tors.'  And,  by  Ljord  Hardwicke^  C.  *'  The  rule  of  the  court, 
*  as  to  marfiiallihg  aflets,  and  di reding  Ample  contrad  creditors 
to  ftand  in  the  place  of  fpecialty  creditors  pro  tanto  to  re* 
ceive  fatisfadion,  is  a  very  juft  and  beneficiar^ule,  and  ought 
to  be  adherexi  tp ;  and  the  court  leans  and  endeavours  to  bring 
creditors  within  that  rule,  and  extends  it  that  all  the  credit 
tprs  may  receiv^e  fatisfa£liDn«  Yet  it  muft  be  as  between  the* 
real  and  perfonal  aflets  of  a  perfon 'deceafed,  for  the  court 
has  no  right  to  marftial  tlie  aflets  of  a  perfonalive ;  it  not 
being  fubje£k  to  fuch  ^  jurifdidion  of  equity  till  the  death. 
Nor  can  the  court  extend  this  relief  to  creditors  further  than 
the  nature  of  the  contraft  will  fupport  it ;  therefore  it  muft: 
be  a  fpecialty  creditor  of  the  perfon  whofe  aflets  are  in  ques- 
tion, fuch  as  might  have  remedy  againfl:  both  the  real  and 
perfonal  eftate,  or  either,  /of  the  debtor  deceafed  :  it  not  being 
^very  fpecialty  creator,  in  whofe  place  the  fimple  contra^ 
creditors  can  come  to  afiecft  the  r^al  ai&ts,  vi%.  where  the 
ipecialty ,  creditor  himfeif  cannot  affed  the  aflf^ts,  9S  where 
the  heirs  are  not  bound ;  and  fiich  it  is  here :  heirs  not  being 
tipund  in  the  cqven,ant«: — ^Now  to  apply  thefe  gene^l  r^iles  to 
the  debts  in  queftion  :  for  fuch  debts,  upon  which  Atr^  might 

(1)  Lacam  9*MertinSy  i  Vcf*  31a.    Alfo  2  Bro,  CC*  107.  SF. 
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be  remedy  againft  her  in  her  life,  or  againft  her  reprefentktivd 
after  her  death,  the  iimple  contradl  creditors  are  intitled  to  re- 
ceive fatisfadtion  pro  tantoi  and  therefore  for  the  406!*  as 
being  a  fpecialty  debt  upon  her  own  bond  after  the  hju(band*$  * 
death,  fatisfied  out  of  her  perfohal  aflets,  but  not  as  .to  the 
20O0I.  which  there  is  no  ground  to  make  her  perfonal  debt^' 
or  any  debt  of  her*s.  It  was  originally  her  hufband^s^  nor 
Gould  flie  then  make  herfelf  liable  by  contraft.  There  is  no 
covenant  for  her  payment  of  the  money,  nor  is  there  fuch  s& 
covenant  upon  which  any  remedy  could  be  againft  her  perfonal 
eflate,  unlefs  flie  had  been  guilty  of  a  breach,  all  the  covenant  > 
being,  that  the  efta^e  fhould  ii^and  charged*  This  covenantee^ 
therefore,  could  not  have  brought  an  aSion^  or  other  remedy^ 
againft  her  or  her  reprefentative,  becaufe  no  breach*.  Then 
there  is  no  body  in  whofe  place  to  come  pro  tanto  \  and  this  is 
a  cafe  for  which  the  court  never  would  ftrain,  however  liberal 
they  are  in  fuch  cafes  in  the  conftruflion  for  creditors ;  for  it 
is  material  in  this  cafe  that  it  is  the  hu(band*s  debt,  and  the  in« 
tent  was,  not  to  change  the  nature  of  it,  and  to  make  it  her 
debt,  for  it  is  only  recited  in  the  deed,  and  the  recital  of  a  debt 
under  hand  and  feal  has  been  held  to  be  no  fpecialty  debc^  for  it 
ttiuft  ftand  upon  its  own  force,  and  fo  I  have  known  it  deter- 
mined by  Sir  Jpfeph  JekyllJ* 

It  appears  to  o^e  now  fettled  that  equity  will  not  marlhal  the 
aflets,  except  in  inftances  where  the  legatees,  at  the  time  of 
their  legacies  becoming  diie,  have  an  eftabliflied  claim  diftinfiljf 
and  folely  upon  the  perfonal  eftate ;  if  therefore  a  legatee  have  /f 
a  claim,  at  the  teftator's  death,  upon  both  the  real  and  perfonal 
aflets,  for  the  payment  of  his  legacy;  but,  by  fome  fubfequent 
event,  as  the  death  of  the  legatee  before  the  tirne  of  payment, 
the  remedy  upon  the  real  is  defeated,  the  court  will  not  marlhal 
the  aflfets  in  favour  of  the  legatee's  reprefentative,  fo  as  to  pr^ 
ferve  a  perfond  fund  for  payment  of  the  legacy  (/).  I/drd 
Hardwicke^  indeed,  feems  to  have  altered  his  opinion  in  tte'ynijh  ' 
V.  Martin  {tn) ;  but  the  rule,  as  above-ftated,  has  been  agaiA 
revived  by  Lord  LoughborougVs  decifion  in  the  following  cafe— 

{n)'A.  devifed  his  eftate,  called  Jxe^  in  the  parilh  of  BrocU 
^;infon^  in  the  county  of  Dorfety  and  all  other  his  mefliiages, 
lands,  and  hereditaments,  within  that  pariih,  to  Robert  PearU 
and  Robert  Taylor^  upon  truft  to  permit  his  mother  to  receive 
the"  rents  and  profits  for  life ;  and  after  her  death  to  apply  th^ 
rents  and  profits  for  the  m.ainrenance  and  education  of  Thomas 
Pegrcey  fon  of  Robert  Pearce^  until  he  fbould  attain  21^  and, 

•  •      •  - 

(/}  Prowfe  <v.  Abingdon,  i  Atk.  A,%$^*-Jupr^^  p.  aaO.    Orel.  <f;«  Ot^ 
J  Dick.  Rep.  439,  S.  P.    {m)  3  Atk.  330,  ft^tap  p.  30$    («)  Pearc^  «ir4. 
Loman,  sVef,  Jun.  CC.  135, 
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when  he  ihould  attain  that  age,  in  trult  for  him,  in  fee,  and  if 
he  died  under  21^  upon  other  trufts.     He  gave  his  nlother  all 
his  (lock  upon  the  faid  eftates^  and  all  his  ready  money.     He 
alfo  gave  to  Thomas  Pearci  and  Robert^  another  fon  of  the  faid 
Robert  Pearciy  loool.  to  be  paid  at  2r,  with  intereft  at  3  per 
cent,  in  the  mean  time  from  his  death,  to  be  applied  for  the 
fupport,  education,  and  maintenance,    of  Thomas  Pearce  and 
Robert  Pearce  the  younger,  or  fuch  part  thereof,  as  his  truftees 
ihould  think  fit.     After  feveral  other  legacies,  he  save  the  -re« 
fidue  of  his  mefTuages,  lands,  &c,  and  his  manor,  Ice.  at  Clap- 
totiy  within  the  parifh  of  Crewkerne^  in  the  county  of  Somer^ 
fety  and  all   his  perfonal  eftate  and  efFe£is,   whatfoever*and 
wherefoever*  not  therein  before  difpofisd  of,  fiibjedl  and  charge^ 
able  with  the  payment  of  his  debts,  legacies,  and  funeral  ex- 
pences,  unto  Robert  Taylor  and  Robert  Pearce   the  elder,  in 
truft  to  fee  his  debts,  legacies,  and  funeral  expences  paid ;  and 
after  the  payment  thereof,  in  truft  for  his  coufin  John  Perkins^ 
abfolutely,  to  whom  he  gave  the  fame  upon  this  condition,  that 
he  fhould,  with  all  convenient  fpeed  after  the  teftator's  deceafe, 
difcharge  all  his  debts,  legacies,  and  funeral  expences  ;  but  in 
cafe  he  ihould  negleA  or  refufe  fo  to  do  within  a  reafonable 
time  ^fter  the  teftator's  death,  then  he  impowered  his  truf- 
tees to  fell  his  faid  manor,  capital  meiTuage,  fiirms,  ice.  per- 
fonal eftate,    and  efFe£ls,  to  pay  all  his  debts,   funeral   ex- 
pences, and  legacies,  and  after  the  payment  thereof,  and  all  ^ 
expences  attending  the  fame,  he  gave  the  overplus  money  and 
fuqh  of  hi^  real  and  perfonal  eftate,  as  ihould  remain  unfold, 
unto  his  truftees,  for  the  faid  Thomas  Pearce  and  Robert  Pearce^ 
the  younger,  to  be  equally  divided  between  them  when  they 
Ihould  attain  21^  and  declared,  that  the  devife  in  truft  for  his 
coufin  John  Perkins  ihould  be  void  from  the  time  of  his  refufal 
aforefaid.     He  then  appointed  Robert  Taylor  and  Robert  Pearce^ 
t\it  elder,  executors.     Robert  Pearce^  the  younger,  died  under 
21,  inteftate  and  unmarried,  whofe  father,  as  his  adminiftrator, 
claimed  the  legacy;  and  the  queftion  was,  whether,  as  the  legacy 
was  a  charge  upon  the  real  as  well  as  the  perfonal  eilate,  the 
court  wouM  fo  marihal  the  aiTets,  as  to  dire£l  payment  of  the 
legacy  out  of  the  perfonal  eftate,  although  it  failed  as  a  charge 
uppn  the  lands  by  the  death  of  the  legatee  before  the  time  of 
|>ayment  ?     And  by  Lord  Loughborough^  C.     ^^  With  regard 
to  marihalling  the  ailets  in  Prowfe  v.  Abingdon^  Lord  Hardwicke 
had  the  point  prefTed  upon  him  by  Mr.  Fazakerly^  and  Lord 
Siansfieldi  and  Lord  Hardwicke  declared  it  impofEble  to  marihal 
in  any  cafe  except  where,  at  the  time  the  legacy  became  due, 
the  perfon  intitled  had  an  eftabliihed  claim  diftinc^ly  and  fblely 
•upon  the  perfonal  eftate,  and  there  could  be  no  cafe  for  marihal- 
lingy  where  the  legacy  fails  to  afFe£t  the  real  eftate  in  confe- 
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quence  of  an  event  thit  happened  fubfequent  to  the  death  of  the 
teftatdr,  as  die  death  of  the  legatee  before  the  time  of  payment* 
If  marihalling  could  be  carried  to  the  extent  of  Reynijb  v.  jjHar* 
tifiy  it  might  have  been  purfued  in  ail  the  cafes  that  have  been 
decided.  There  is  a  Angularity  in  the  dodirine  as  it  now 
ilands :  that  as  fzx  as  it  aiFe£ls  one  fund,  it  is  good ;  as  fiif  as  it 
afieds  the  other,  bad':  but  it  would  be  ilill  more  fingular,  if  it 
ihall  link  in  one  cafe  and  not  in  the  other,  but  the  land  making 
good  the  perfonal  eftate  (hall  be  charged.  The  point  was  of 
very  little  moment  in  Rejnijh  v.  Martin -,  for  in  Mr.  Forrejier'% 
note,  the  grofs  amount  of  the  perfonal  eftate  is  ftated  to  be 
iboL  and  Mr.  IVilbrahamy  in  Lord  Hardf^uicke^s  note,  fays,  it 
is  lool.  odd  (hillings  and  pence,  therefore  he  fpeaks  accurately 
from  an  account  of  it.  The  legacy  was  800I.  Therefore  I 
would  not  follow  that  cafe  to  introddce  a  new  point  with  re- 
gard to  marihalling  affets  againft.eftablifbed  rules.  The  afiets 
cannot  be  mar(balled.  It  would  be  diredily  againft  Prowfe  v» 
AHngdott :  the  contingency  is  the  fame,  and  I  cannot  charge 
the  real  eibte  indire£^ly.  I  have  found,  in  Lord  Hardwicke*%. 
note-book,  the  cafe  of  Lowe  v.  Mofely  referred  to  in  the  argu- 
ment. There  is  very  little  of  it,  but  exaflly  what  he  fhites*  / 
The  note  is  this :  "  Lowe  v.  Mofely^  upon  the  will  of  Mills^ 
300I.  given  to  his  daughter :.  150I.  at  the  age  of  twenty-four, 
150I.  at  twenty-fix.  He  devifes  his  real  eftate  to  his  fon 
yanuSy  he  paying  debts  and  legacies.  Several  queftions  upon 
a£ls  the  fon  had  done.  He  had  mortgaged :  queftion,  whether 
the  charge  remained  againft  the  mortgagee.  She  died  between 
24  and  26.  I  was  of  opinion  that  150L  was  due,  but  that 
the  other  150I.  funk  into  the  real  eftate,  (he  dying*  under  26/ 
Not  a  word  faid  about  marfiialling  :  it  was  a  mixed  fund,  and  a 
mortgage,  I  think,  was  one  of  the  charges  that  afFe£ted  the  per- 
fonal eftate.'* 

Equity  has  alfo  refufed  to  marfhal   the  aflets  in  favour  of 
Legacies  given  to  charitable  ufesy  as  that  would  be  confidered  a    ff 
mean  to  evade  the  ftatute  of  Mortmain  (0),  and  to  efted):  in  fub- 
.ftance  a  charge  upon  the  land  within  the  fpirit  of  that  adl. 

{p)  4*  devifed  her  real  eftate-to  truftees  to  be  fold,  the  pro- 
fits to  be  applied  to  the  ufes  of  the  wiil.  She  dire£ted  that  her 
^bts  and  legacies  (hould  be  paid  out  of  the  perfonal  eftate, 
made  the  truftees  executors,  and  left  them  all  the  refidue  of 
her  perfonal  eftate,  and  of  the  money  to  arife  by  fale  of  the 
real,  to  be  given  in  what  charities  they  (hould  think  proper, 
recommending  particularly  to  them  the  hofpital  at  Bath. 
Queftion,  whether  the  aiTets  (hould  be  fo  marftialled,  that  all 
the  other  legacies  (hould  be  paid  out  of  the  real  eftate,  fo  as  ta 

(«)  9. Geo.  ac  3^,    (^)  Mogg  v.  Hodges,  %  Vef.  5a. 
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leave  the  perfotial  to  go  to  the  charity  ?  Afid  Lord  Harihncke 
faid^  he  thought  himfeif  not  warranted  to  fet  up  a  rule  of  equity^ 
contrary  to  the  common  rules  of  the  court,  merely  to  fupport 
9  bequeft  whurh  was  contrary  to  law*  It  would  be  contrary 
to  the  exprefs  direction  of  the  teftatrix,  who  ddired  firft  that 
her  legacies  and  debts  (hould  be  paid  out  of  the  perfonal  eftate, 
the  natural  fund,  and  if  the  heir  or  devifee  of  the  real  eftate, 
were  fuod  by  a  bond^creditor,  he  might  ftand  in  the  place  of 
that  creditor,  to  be  reimburfed  out  of  the  perfonal.  Jn  Dalton 
V,  James^  'the  legacies  were  '.particularly  chargeable  upon  both 
efti^t^,  and  the  court  would  always  for  the  furtherance  of  juf^ 
tice,  as.  in-  the  cafe  of  debts,  or  to  comply  fo  far  as  was  con- 
fident with  lawy.  with  the  intention  of  the  teftator,  in  the  cafe 
of  legacies,  when  there  were  two  different  funds  for  the  pay-» 
mont  of  debts  and  legacies,  order  each  particular  to  be  paid  oiit 
of  that  fund,  it  legally  might.  But  that  .the  afTets  could  not  be 
iQ  marfhaUed  as  to  fupport  a  legacy  contrary  to  law.  ' 

{q)  B,  devifed  all  her  freehold  and  leafehold  edates,  to  tru& 
X^H  to  fell,  and  out  of  the  money  tb  buy  ground  for  an  alms-* 
boufe  in  the  pari(h  of  Saint  James^  in  the  city  of  Sri/iol;  and 
}ij(ewife  to  ered  an  alms->^houfe,  and  to  lay  out  the  refidue  of 
tbo  money  ih  land ;  and  out  of  the  rents  and  profits  to  pay  cer- 
tain ftipends  to  twenty  poor^people,  whom  (he  had  before  ap« 
pointed  to  be  in  the  alms«houfes :  and  until  fuch  purchafes  could 
be  made,'  ihe  direvS^ed  the   money  to  be  laid  out  on  real  or 

{government  fecurities.  And  in  cafe"  the  charity  could  not  by 
aw  take  place  according  to  her  dire(^ions,'  then  0ie  ordered 
her  truflces  to  lay  out  the  money  in  fuoh  charitable  ufes,  in^ 
ttiits  and  pu'rpofes,  as  near  to  her  intention  as  could  be,  and 
the  laws  wduld  permit.  She  then  gave  the  refidu?  of  her 
e^te  tO'fuch  lifes,  intents  and  purpofes,  as  aforefaid.  By*  a 
decree  in  1759,  it  was  declared,  that  the  devife  of  the  freehold 
and  leafehold  eftates  to  the  charity  was  void ;  and  an  account 
t|^\  was  dire<^ed  to  be  taken  of  the  perfonal  eftate.  On  further  di-». 
reAions,.  the  Majier  of  the  RolU  declared^  that  if  the  truftcei 
CQuld  obtain  the  gift  of  a  piece,  of  ground  rn  S^int  yames^% 
parifli  in.-Br//?^/,  they  might  erc<9:  an  almswhoufe  upon  it,  and 
declared^  that  the  truftces  were  entitled  to  have  the  afTets  mar« 
fballed,  by  -  applying  the  leafehpid  in  the  firft  place,  in  pay- 
nient  of  debts,  legacies,  furieral  expences,  and  coil^s,  in  order 
to  leave  more  of  the  perfonal  eftate  free  and  clear  for  the  pur^ 
ppfes  of  the  charity.  The  defi^ndants  having  appealed  from 
this  decree,  iLord  Henley^  Ghancellor,  after  argument  at  bar, 
^nd  time  fior  confidcration,  delivered  his  opinion  5  ^  As  to  the 
freehold,  there  is  np  doubt,  that  muft  go  to  the  heir  at  law^ 

{fiX  Attowi^y  Qcneral  *p^  Tyotfall/  AwiW-  4»4* 
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The  que^ion'  refpfcds  only  the  leafefabldv  whichi  by  reafbn  di 
the  devife  being  void,,  falls  into  the  rtfidunm,  Queflioit, 
whether  the  court  ihall  marlhsdl  the  aflets,  and  by  applying 
the  leafehold  in  the  firft  place  to  payment  of  debts,  leaye  the 
other  difets  to  be  applied  to  the  charity^  and  by  that  mean  do 
per  obiiquumy  what  could  not  be  done  per  direSfum,  The  old 
rule  of  m^r (hailing,  was  in  cafe  where  a  perfon  had  a  double 
fund  to  refort  to,  and  another  perfon  had  a  demand  upon  one 
of  thofe  funds,  the  court  ha;s  turned  the  perfon  haWng  the 
double  fecurity  upon  that  fund,  which  was  not  liable  to  the 
other  perfon's  demand,  in  order  to  leave  that  fund  open  which 
was.  That  was  attended  with  no  inconvenience  to  2(ny  per- 
fon, and  ;t  efFe£tuated  the  intention,  but  this  would  be  a  method 
to  elude  the  i^atute  which  I  will  not  do.  ad  queftion,  refpe£tis 
the  building  an  alms-houfe,  if  the  truftees  can  get  the  ground 
given  them.  The  decree  in  this  part  is  founded  upon  the  prece* 
dent  of  the  Attorney  General  y.  BowleSy  which  is  an  authority  for 
the  Majier  of  the  Rolls.  But  I  feel  only  one  authority,  that  o>f 
the  Houfe  of  Lord.s,  whic^h  is  a  fuperior  comt^  no  other  authority 
has  any  influence  on  my  judgment.  That  precedent  has  no 
influence  upon  n)e,  it  is  contrary  to  the  fpirlt  of  the  ftatute. 
In  common  fenfe,  it  is  laying  out  money  in  land :  it  improves 
the  fcite,  is  demandablejin  zpracip^^  and  is  a  purchafe  of  fo' 
much  realty  \  fuch  a  determination's  opening  a  door  to  avoid 

'  the  ftatute.  It  is  indifferent  to  the  donors  in  what  fpecies  of 
charity  they  give  their  money:  not  fervice  to  the  poor,  but 
vanity  is  their  motive  (r).  If  thefe  precedents  were  to  prev^i), 
we  {hou|d  fee  almS'houfes  turned  into  palaces,  immenfe  build  in  g& 
upon  fmall  fpots  of  ground.  Befides  in  this  cafe,  the  building 
is  dire<£%ed  upon  ground  purchafed  with  her  own  money. 
To  make  her  go  begging  for  ground,  is  contrary  to  her  inren* 
tion,  and^  what  moft  likely  fie  would  not  have  fubmitted  to. 
It  i^  therefore  departing  from  this  will,  to  do  an  illegal  thing. 
The  two  proportions  in  the  ftatute,  are  as  clear  as  any  in 
Euclid'^  ift.  you  fhall  not  give  land  to  charity:  2d.  you  {hall 
not. realise  for  the  benefit  of  a  charity.  If  the  dodtrihe  of  that 
precedent  were  to  prevail,  land  not  worth  50!.  might  become 
worth  20,oool.  All  that  remains  refpeSs  the  refidue,  and  I 
hold  the  devife  of  it  to  be  void,  as  being  given  to  be  laid  out  in 

'  lands  and'  tenements.     It  is  devifed  to  fuch  ufes,  intents  and 

{mrpofes  ^forefaid,  and  the  only  purpofes  in  the  will  are  to  be 
aid  out.  in  .land  for  charities.  Before  the  ftatute,  in  cafe  of  a 
bill  brought  for  the  purpofe,  the  court  would  have  diredted  the 
^elidue  to  be  laid  out  in  land.     In  Sorefly  v*  Hollinsj   th^ 

(r)  Seii  Fide  th«  Attorney . General  4^.  Parfons,  S  Vef .  Jun.  .CC« 
186—ilated  infra. 
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original  intent  was,  to  lay  out  the  money  legally  in  land,  or 
etherwife.  Here  the  original  intent  was,  to  lay  it  out  in  land. 
The  truilees  cannot  depart  from  the  original  intention,  nor  be 
permitted  to  fay  the  money  jQiall  continue  on  fecurities.  The 
immediate  precedent  claufe  is ;  ^  and. in  cafe  my  intention  cannot 
by  law  take  pl^ce,  the  truftees  are  to  lay  out  the  money  to  fuch 
charitable  ufes,  intents  and  purpofes,  as  near  to  my  intention  as 
can  be,  and  the  laws  will  permit.'  Whether  any  ufe  was 
made  of  that  claufe  at  the  hearing,  does  not  af^ar,  but  I  am 
clear  that'  it  is  fraudulent  and  a  void  claufe.  It  is^  infer  ted  as  a 
means  to  intimidate  the  heir  at  law,  and  tjie  next  of  kin,  and 
prevent  their  oppofing  the  charity.  I  greatly  approve  of  the 
ftatiile,  and  (hall  always  fupport  the  fpirit  of  it  fairly,  without 
any  chicanery  to  get  rid  of  it.  Let  the  decree  be  reverfed^ 
except  fo  much  of  it  as  relates  to  cofts,  the  account,  and  fecuri- 
ties of  the  money  arifing  by  the  fale  of  the  leafeholds,  and  let 
the  furplus  be  diftributed  according  to  the  ftatute  of  diftrU 
butions," 

(r)  C.  devifed  her  real  and  perfonal  eftate,  after  payment  of. 
her  debts,  funeral  expences,  and  charges  of  proving  her  will, 
Co  the  plaintiffs,  in  truft,  to  difpofe  thereof,  and  diredled.  the 
tru|l  money  to  be  paid  to  certain  charitable  ufes.  Queftion, 
ivhether  the  court  would  marlhal  the  aiTets,  and  order  the 
debts  to  be  paid  out  of  the  real  eftate,  in  order  that  the  perfonal 
might  be  left  clear,  fo  that  the  devife  to  the  charity  might  take 
efFei^.  But  Smyth,  Baron,  who  fat  for  the  Lord  Chancellor, 
declared  his  opinion,  that  the  debts  could  not  be  thrown  upon 
the  real  eftate ;  and  that  the  cafes  of  Mog^  v.  Bath  hofpital, 
and  the  Attorney  General  v.  Tyndall  (i),  were  in  point. 
.  (0  J),  after  deviftng  an  eftate  to  the  plaintiff  and  his  family, 
and  feveral  legacies,  bequeathed  all  his  perfonal  eftate,  together 
with  bis  eftate  at  Foxfieldy  held  by  leafe  of  the  Biftil^p  of  fFitiy* 
(bejiery  defcendtble  to  his  right  heirs,  iii  truft,  to  fell  the-faid 
eftate,  and  out  of  the  money  to  pay  his  juft  debts,  funeral  ex* 
pences,  and  feveral  legacies ;  and  to  the  Warden  and  Fellows 
of  Wtnche/fer-XlbWcge,  lool,  to  be  difpofed  of  as  they  (hould 
think  fit,  for  the  ufe  of  fuperannuates,  not  fucceeding  to  New 
College :  to  the  county  hofpital  at  ff^nchejler,  5ol.  \  to  the 
governors  of  the  charity  for  relief  of  poor  widows  and  children 
of  clergymen,  600I.  And  after  reciting,  that  it  was  uncertain 
what  his  effects  might  amount  to,  he  gave  whatever  remained, 
after  payment  of  debts,  legacies,  and  other  charges,  to  his  ex« 
ecUtors,  to  be  difpofed  of  to  fuch  charitable  ufes  as  they  (hould 
think  fit,   and  appointed    2/af^/pr  and  Knafp  executors.    In 


frj  Foflcr  V.  Blagdcn,  AmbU  IP4.    (sj  SufM.    (t)  Hillyard  Vi 
Taylpr,  Ambl,  71 3* 
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1761,  the  Maftir  $/  the  Rolls  decreed,  tW  if  the  perfonal 
eftate  (hould  be  wholly  or  in  part  exhalifted,  in  fatisfying  the 
debts  and  funeral  expenoes,  aad  fuch  of  the  legacies  as  were 
not  given  to  charity,  then  the  legatees  of  the  charitable  be* 
queils  ihould  ftand  in. the  place  of.  the  fpecialty  creditors,  and 
receive  a  fatisfa&ion  pro  tanto^  out  of  the  real  eftate.  But 
without  prejudice  to  the  j^ueftion,  whether  the  legacy  of  lOoL 
given  to  the  Warden  and  Fellows  of  New  College^  was  within 
the  faving  claufe  of  the  ftatute  of  Mortmain,  which  might  arife, 
in  cafe  the  before-mentioned  marfhalling  of  affets  ihould  not  be 
fufficient  to  furnilh  the  whole  of  the  legacies  given  to  charities  ; 
and  he  dire^d  an  account  of  the  rents  and  profits  of  the  Hamp* 
/bin  eftate,  and  the  balance  to  be  applied  to  m^kfi  good  the 
deficiency  of  the  perfonal ;  and  if  thofe  funds  ihould  prove  de« 
ficient,  the  real  eibite  in  Hampjbire  to  be  fold,  and  applied  to      ^ 

'  m2kj^  good  the  deficiency.  The  perfonal  eilate,  and  the  rents 
and  profits  of  the  Hampjbire  eftate,  proving  deficient,  that 
eftate  was  fold,  and  the  purchafe  money  paid  into  the  bank^ 
and  laid  but  in  4293I,  15$.  8d.  three  ^/r  f^n/ annuities.^  After 
twelve  yearly  there  was  an  appeal  from  the  above  decree,  oc« 
cafioned  by  i^e  determination  of  Fojier  v«  Blagden  (»).  And 
the  Lord  Chancellor,  without  hearing  the  reply,  reverfed  the 
decree,  fo.far^s  related  to  the  charitable  legacies  to  Winchejier 
hofpital,  and.  for  the  relief  of  widows  and  children  of  cler- 
'  gymen  on  the  authority  of  Foftir  v.  Blagden ;  and  directed  an 
inquiry,  what  fund  was  eftablifhed  at  Wincbefter  College,  to 

^defray  the  expence  of  fuperannuates  at  either  of  the  univerlities  \ 
and  after  ordering  the^  cofts,  declared  that  the  refidue  of  vthe 
three  per  cents  belonged  to  the  heir  at  law, 

{x)  E.   being  feized  of  freehold  and  copyhold  eftates,  and 

.  poflefled  of  leafehold  and  other  perfonal  property,  devifed  to 
truftees  all  his  freehold,  leafehold,  copyhold,  and  perfonal 
eftates  to  fell,  and  out  of  the  money  to  pay  among  other  lega* 
cies,  200l.  to  the  Bath  infirmary,  and  other  charitable  legacies, 
to  the  amount  of  i2ooL ;  alfo  200I.  to  ere£t  a  monument  to  the 
memory  of  y.  Curie ;  and  after  payment  of  feveral  pecuniary 
legacies,  to  pay  the  furplus  of  the  money  arifing  from  the  real 
and  perfonal  eftates,  unto  the  plaintiff,  and  Z).  Evansy  and  ap- 
pointed-them  executors.  Evans  died  in  the  life  of  the  teflator. 
By  codicil,  among  other  legacies,  the  teftator  gave  to  two  of 
the  defendants,  lool.  in  truft,  for  another  charity,  (but  with« 
out  naming  any  fund  out  of  which  it  Was  to  be  paid)  and  or- 
dered  a  monument  to  be  eredied  to  himfelf.  He  afterwards 
made  a  fecond  codicil,  by  which  he  gave  forhe  legacies,  and 
died  in  November^   1781,  leaving  the  plaintiff  his  furviving  ex.- 

,     (u)  Supri^    (x)  Makeham  v.  Hooper,  4  Bro.  CC.  15s. 
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tcutor  and  refiduai^  legatee^  and  two  others  of  the  defendants 
kis  heir  at  law,  and  next  of  kin,  who  had  affi^ned  their  claims 
to  the  plaintiff^     The  bill,  after  the  ufual  prayer  in  regard  to 
the  will  and  codicils,  and  the  general  perfonal  eftate,  prayed  that 
the  charitable  legacies  might  be  d^eclared  void,  and  to  fall  into 
rile  reddues  and  that  the  real   eftate  might  be  fold,  and  the 
clear  refidue  of  the  money,  as  alfo  the*  teftator's  perfonal  eftate 
toieht  be  declared  to  belong,  and  be  paid  to  the  plaintiff  as 
renduary  legatee.     The  cau^  was  heard  before  Lord  Tburlow^ 
C.  in  Fibruary^  17^4  >  ^"d  by  the  decree,  the  will  and  codi- 
cils Wets  declared  well  proved,  and  ought  to  be  effabliOied, 
and  the  trufts  performed.;  and  it  was  referred  to  the  Mafter  to 
fake  the  proper  accounts,  and  to  diftinguifh  what  arofe  from 
chattels  perfonal,  and  chattels  real  \  and  he  referved  the  con- 
fideration  whether  the  charity4eeacies  were  to  be  paid,  and  in 
what  manner^  and  all  further  diredions  till  after  the  mafter's 
^port :  from  which  report  it  appeared,  that  the  money  received 
by  tht  plaintiff  and  the  truftees,  amounted  to  1988!.  73.  7|d. 
and  that  they  had  paid  10371.  ^5^*  5^*  '^  ^^^^  there  remained 
a  balance  of  950!.   lis.  2|d.     That  the  legacies,  beiides  the 
charitable  ones,  amounted  to  4490L  fo  that  die  perfonal  eflate 
fell  fbort  of  paying  the  fame  in  3539K  7s.  9|di  ^and  that  the 
real  and  leafehold  eftates  fold  for  above  6t>ool.     The  queflioa 
was,  whether  the  afTets  fhould  be  marihalled  ?  AM  it  was  de« 
termined  in   the  negative ;  AJhurJi^  Lord  CommU  obferving, 
that  "  he  thought  they  were  bound  by  the   recent-  «afes  with 
refped  to  the  queflion  of  marihalling :  that  it  did  not  appear 
what  was  the  reafon  of  the  turn  in  the  cafes,  but  as  the  deci^ 
lions  had  taken  that  courfe,  they  could  not  alter  them.'*    But 
the  legacy  to  the  Bath  infirmary,  was  ordered  to  be  paid  in 
eonfequepce  of  the  zdi  of  the  19th  Geo.  IIL  permitting  that 
charity  to  take  in  Mortmain. 


^ 


• 
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CHAP.  XII.  <* 

Of  the  Repetition  of  Legacies. 

JLT  has  been  vexata  qutJUoy  in  regard  to  what  fhould  be  con* 
fidered  a  mere  repetition  of  legacies,  when  two  or  more  were  ; 
^ven  to  the  fame  legatees,  by  the  fame  will,  or  by  different 
inftrument$»     The  queftion,  however,  appears  at.prcfent,  to.  ., 
be  in  fome  degree  fettled,  and  the  following  principles  may  be 
extraded  from  the  feveral  cafes  determined  upon  the  fubjec^ ;— •      j 

Fj,rfi  I  with  refpe£l  to  legacies  repeated  in  the  fame  will  j —    / 

When  legacies  are  repeated  in  the  fame  will,  being  of 
equal  amount^  and  are  given  for  the  fame  caufe  or  purpoie,  or  ^ 
no  additional  reafon  is  affigned  for  the  fecond  bequeft ;  in  thofe 
inftances  ihe  court  of  chancery  has  inferred  an  intention  in  the 
teftator,  to  give  the  legatee  one  legacy  only,  which  adjudication 
is  alfo  agreeable  to  the  civil  law  {a). 

{b)  A.  bequeathed  "  to  her  niece,  Mary  Cook^  500I,"  and 
-afterwards  in  the  fame  will,  among  many  other  legacies,  gave 
*^  to  her  cowfinMary  Cookj  500I.  for  her  own  ufe  and  difpohng, 
nQtwithftanding  her  coverture ;"  Lord  Bathwrji^  C.  declared,  '- 
that  Mary  Cook  was  intitled  to  one  legacy  only  of  500I,  and 
that  the  lame  was  for  her  feparate  ufe.  The  caufe  was  after- 
ward reheard  upon,  this  point,  and  the  decree  was  affirmed: 

{c)  Two  legacies  of  lOOoL  each,  were  given  in  the  fame 
will  to  the  fame  legatee,  in  the  following  manner  :  "  I  give 
to  J5.  lOooK  old  South-fea  Annuities,  to  be  transferredinto  her 
own  name  ^" — and  then  towards  the  clofe  of  the  will,  <<  I  give  . 
to  B.  loool.  old  South-fea  Annuities,  as  aforefaiJ/'  It  was 
endeavoured  to  fupport  thefe  as  feparate  legacies,  and  that  the 
legatee  fhould  take  both  ;  but  not  allowed. 

{d)  C,  gave  among  feveral  legacies  an  annuity  in  thefe ivords, 
**  to  Thomas  Newman  I  give  an  annuity  of  30I.  for  his  life, 
payable  quarterly  at  the  ufiial  quarter-days;  the  firfl  payment 
to  be  made  on  fuch  of  the  fame  days  as  Qiall  firfl  happen  after 
my  death/*  And  towards  the  concluaon  of  the  will  the  teflator 
proceeded  ^hus,  "  I  give  to  Thomas  Newmauy  the  butler,  30I. 
a  year  for  his  life,"  The  queftion  was,  Whether  Thomas 
Newman  Ihould  be  entitled  to  two  annuities  of  30I.  each^  or 
to  one  annuity  of  30L     And  by  the  Majier  of  the  Rolls^  de- 

(a)  Swinb.  pt.  7,  feft.  ao  &  ai,. pages 526 — 530.  (h)  Greenwood 
<p.  Greenwood,  1  Bro.  GC.  30,  note,  fc)  Garth  ir.  Mcyrick,  iBro. 
CC.  30,    /'i/y  Holfordv.  Wood,  4VCI,  Jun.  CC.  79— 91.  / 
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clarcy  that  the  fecond  annuity  of  30L  given  'to  Thomas  Newman 
is  not  to  be  confidered  as  accumulative,  but  as  the  fame  an- 
ftuity  of  30L  given  to  him  in  the  prior  part  of  the  will. 

If  the  legacies  dijffir  in  amount^  or  if  either  of  them  be  con^ 
tingenty  (tich  legacies  will  not  be  confidered  as  merely  repeated^, 
but  accumulative  \ — ^Thus,— 

(i)  J.  devifed  as  follows: — "  I  give  to  her  (£,  C'sj  fon, 
John  Curryy  lOOoL  when  he%arrives  at  the  age  of  2i,  the 
intereft  of  which  to  be  paid  to  his  mother  till  he  arrives  at  the 
ag;e  of  ten  years ;  and  then  I  defire  my  executors  will  take  him 
and  put  him  to  a  proper  fchool  for  his  education,  and  when 
lie  arrives  at  that  aee,  I  deiire  they  will  expend  out  of  my 
cftate  lool.  a  year  till  ne  arrives  at  the  age  of  21  ^  and  then  I 
give  him  5000I.**  The  queftion  was,  whether  John  Curry 
Ibould  take  both  the  legacies,  or  only  one.  And  Lord  Tburlow^ 
C»  diocreed  that  he-was  intitled  to  both. 

Secondly,-^ As  to  legacies  bequeathed  by  witi  and  coilicil  to 
the  fame  perfon. 

When  legacies  are  given  by  will  and  codicil  to  the  fame 
perfon,  whether  they  be  of  greater^  equals  or  lejs  values^  fuch 
kgacies  prima  facie  will  be  confidered  as  diftinift  gifts,  and 
accumulative;  each  inftrument  being  allowed  to  Ipeak  for 
itfelf.  The  court  has  faid  upon  thofe  occafions,  that  there 
is  no  reafon  why  the  fecond  inftrument  ihould  be  made,  unlefs 
the  intention  was  to  add  to  the  firft ;  and  with  this  agrees  the 
civil  law  {f), 

{g)  A.  among  feveial  legacies  left  to  her  relations  and  others, 
bequeathed  to  her  ivicces  B,  and  C  200L  a-piece,  and  to  her 
Arece  D,  400!,—^//.  afterwards  made  a  codicil,  thereby  giving 
jpecuniary  legacies  to  feveral  of  the  perfons  to  whom  (he  had 
before  given  legacies  by  her  will,  many  of  which  legacies 
'were  larger  than  what  were  given  by  the  will ;  and  (he  alfo 
gave  to  her  faid  three  nieces  £.  Cand  Z>.  50I.  a-year  for  their 
lives.— After  the  date  of  the  vill,  but  before  the  making  of  the 
codicil,  the  teftatrix's  mother  died,  on  which  event  a  confider- 
able  increale  of  perfonal  property  came  to  her.  It  was  objedted, 
that  as  the  pecuniary  legacies  in  the  codicil  exceeded  thofe  in 
the  will>  and  were  given  to  the  fame  perfons,  they  ibould  be 
rn  fatisfa<Stion  of  the  legacies  by  the  willy  and  particularly, 
that  where  the.  annuities  giv^n  by  the  codicil  were  of  greater 
value  than  the  legacies  in  the  will  and  were  given  to  the  fame 
perfons,  they  (hould  preclude  fuch  perfons  from  claiming  both : 
But  the  court  faid,  that  the  annuities  by  the  codicil,  though 
given  to  the  fame  ^perfons  who  were  pecuniary  legatees  in  the 

.{e)  Curry  v.  Pile,  j  Bro.   CC.  125.     /f)  Swinb.  pt.  7.  fe£t.   iu 
P'  57°'     (^)  Maftcrs  1;.  Mafters  i  P.  Will.  42^42^, 
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willy  and  though  of  greater  valu^  {hould  not  be  taken  to  be 
a  lacisfatStion  of  the  pecuniary  legacies  in  the  will,  becaufe  the 
annuities  were  not  ejufdim  gemris^  and  the  annuitants  might  . 
die  the  next  day  after  the  death  pf  the  teftatrix:  and  nothing 
being  more  uncertain  than  life,  confequently  the  latter  gifts, 
ItA&A  of  being  a  bounty,  might  be  a  prejudice,  if  taken  to  be 
in  iatis£&dion  of  the  legacies  bv  the  will.  That  the  codicil 
was  part  of  the  will,  and  proved  as  fuch ;  and  that  the  greater 
pecuniary  legacy  given  by  the  codicil  to  the  (ame  perfon  who 
was  a  pecuniiry  legatee  in  the  wilL  fhould  not  be  taken  to  be 
a  fatisfadion,  unlefs  fo  exprefTed  tnat  it  wasj  as  if  both  the 
legacies  had  been  given  by  the  fame  will ;  and  it  feemed  a  gir- 
cumftance  tending  to  prove,  that  the  teftatiix  intended  addi- 
tional bounties,  inafmuch  as  (he,  after  the  making  of  the  will, 
and  before  her  making  the  codicil,  had  an  additional  eilate  • 
from  her  mother^ 

{h)  Lady  /.  iFlnch,  by  her  will,  bearing  datethe  30th  of 
Jugufty  J  768',  gave  to  Lydia  Hooley^  her  woman,  the  plaintiff*, 
a  legacy  of  500!.  The  will  was  executed  in  the  prcfencc  of 
two  witneiVes*  By  a  codicil  (he  gSLVC  to' Lydia  HooleybdL 
to  be  paid^  her ;  {he  afterwards  made  a.  fecond  codicil,  datei 
the  28th  of  O^oheTj  1769,  in  tbefe  words,  "  I  add  this 
codicil  to  my  will ;  I  give  to  Lydia  Hocley  loool/'  This  was 
in  her  own  hand-writing,  but  not  executed  before  wltneiTes. 
The  plaintiiF  filed  her  bill  for  the  legacies  and  the  annuity. 
The  queftion  "was,  whether  the  iaft  legacy  alone  pafTed,  or  the 
legatee  (hould  have  both  the  icool.  and  the  500I.?  The 
Majier  of  the  Rolls  had  decreed  both  to  the  plaintiiF,  and  the 
defendant  appealed  to  the  Chancdlor^  who  was  aiUfled  by  Lori 
Chief  Baron  Smytby  and  Mr.  Juftice  Afion.  The  cafe  after 
having  been  argued  very  much  at  large,  ftood  over  till  HUarj 
term,  when  the  court  gave  judgment  as  follows : — 

J/iottjJ.-^^^  There  is  in  this  cafe  no  internal  evidence,  there- 
fore we  muft  refer  to  the  general  rule  of  law.  The  counfd 
applied  the  rules  laid  down  in  the  cafe  of  Beauclerk  v.  the  Duke 
oi  St.  Jlbans{i).  It  is  evident  thofe  rules  are  not  general, 
but  go  on  the  particular  circumftances  of  that  cafe.  It  was 
contended  there,  that  the  fourth  codicil  was  to  (land  in  the 
room  of  th^  firft*  There  are  four  cafes  of  double  legacies; 
firft, 'where  th^  fame,  fpecific  thing  is  given  twice,  Cujaclus 
takes  a  diftin<Siion  between  the  fame  res  and  the  fame  quantity. 
In  (he  firft  cafe  it  can  take  place  but  once,  at  eadem  quantitas 
fapius  pnejiari  potejl,  Digeft  L.  22.  T.  3.  L.  ll.-^Cuj,  op.  t. 
-4.  381,  38 2«     Secondly,  where   the  like  quantity   is  given 

h)  HooUyv.  Hattoji,  x  Bro,  CC.  390.^nytis.    (i)  %  Atk«  .^36, 
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twice;— Lord  Hardwickey  (in  Beauclerk  v.  the  Duke  of  St^ 
titans)  alluding  to  the  particular  circumftances  of  the  cafe 
laid  down,  one  only  fhould  be  taken,  unlefs  an  intention  ap- 
peared   to    the    contrary, — Digeft    34,   T,   4.    L.   9. — But 
nothing  can  be  cojiefled  from  hence,  as  the  title  of  the  digeft 
muft  be  attended  to,  which  exprefsly  {sLySy-animo  adimendi.-^ 
Godo!phin*s  Orphan's  Legacy,  pt.  3.  c.  26.  feft.  46. — Swinburne 
526,   530,  (ed.  1728,)  where  lool.  &  :ool.   legatee  intitled 
to  both.     The  dodlrine  from  repetition  of  two  equal  fums  io 
one  will  being  bad,  and  in  a  will  and  codicil  being  good,  attri- 
buting the  former  to  forge tfulnefs,  is  ftrange.     The  cafe  of 
the  Slaves^  Dig.  34.  T.   i.  L.  18.   and  that  in  2  D'Aguef^ 
feau^  pleading  the  firft,  page  21,   are  upon  entirely  different 
principles.     It  would  be  ftrange  to  fuppofe  Lord  Hardwicke 
applied  this  as  a  general  rule  which  would  be  inconfiftent  with 
bis  recognizing  (as  he  did  exprefsly)  the  authority  of  5tt;m^«r»^ 
526,530;   but  faid  that  the  cafe  before  him  was  different, 
from  the  internal  evidence.     In  regard  to  the  cafes  in  the 
Roman  law. — Firft,  where  equal  fums  are  given  in  two  diftind 
writings,  both  (hall  pafs  by  the  Roman  law,  and  the  decifions 
of  this  court  are  agreeable  thereto.     Digeft  22.  T.  3.  b.  12, 
and  Gothofred*s note  in  diver/tsfcripturis.  Digeft  30.  T.  1. 1.  34^ 
in  eadem  fcripturd.     Cujacius  4.  381.  diftinguiffaes  between 
a  corpus  and  quantity^  Voet.  on  the  31,  and  32  Digeft,  GodoU 
phin  part  3.  c.  26,  fe£t.  46.    Swinburne  526,   Ricard  traiita  des 
donati^nsy   Wallop  v.  Heluet^  2  Ch.  R.    70.     Newport  v.  Kin^ 
naftony  Finch  294,  Menochius  de  Prefump,  1.  4. — 2.  Ch.   Rep. 
50.     Thirdly,  as  to  a  lefs  fum  in  the  latter  deed,  as  lOol.  by 
will    and    50I.  by   the  codicil,    the  legatee  fhall  take  both, 
Godalph.  part  3.   c.  25.  fe6l.  19.     Rydoui  v.  Payne^  Ch.   Ga. 
30 J.    Fourthly,  as- to  a  larger   fum  after  a  lefs,  Ricard  421, 
folio  edition,  fays,  where  they  are  in  the  fame  inftrument,'  the 
two  fums  are  not  blended,  but  the  legatee  has  two  legacies, 
and  the  heir  muft  fliew,  that  the  one  was  meant  to  be  blended 
with  the  other,  the  prefumption  being  in  favour  of/ what  is 
written,     (i)  fyyndham  v.  fPyndham.     (/)  Pit  v.  Pigeon  y  [m) 
Majiers  v.  Majiers.  The  law  feems  to  be,  and  the  authorities 
only  go  to  prove  the  legacy  not   to  be  double  where  it  is 
given  for  the  fame  caufe,  in  the  fame  aft,  and  totidem  verbis^ 
or  only  with  fmall  difference  5  but  where  in  different  writing^ 
there  is  a  bequeft  of  equal^  greater,  or  lefs  fums,  it  is  an  aug- 
mentation, and  therefore  Lydia  Hooleyy  is  intitled  to  both  fums 
of  500L  and  loool." 
Lord'Ch^  Baron  Sntftb.-^^^  I  am  clearly  of  the  lame  opinion^ 

fk)  FinA.  JKcp.  a«7«    (V  Cha.  Ca.  301.    {m)  i,  P.  Will.  4jji* 
fuprSu  -  *         , 
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and  therefore  (hall  be  very  (hort ;  the  intention  is  the  cleareft 
rule,  but  it  is  admitted  on  all  hands,  that  here  is  no  internal 
evidence,  we  muft  therefore  refer  to  the  rule  of  law.  The 
rule  of  law  is  different  with  refpe£t  to  a  corpus^  and  to  quaiu 
titiis :  on  the  other  fide  was  quoted,  the  Mayor  of  London  v. 
Rujfil J  Finch  2QOf  where  the  words  were  fatisfied  by*  fome 
goods.  In  the  Duke  of  St.  Jibans  v.  Beauckrk^  the  lafl:  codicil 
was  evidently  the  fame  as  the  firft." 

Lord  Chancellor, — '''It  would  be  fufficient  for  me  to  fay  I  am 

of  the  fame  opinion,  if  Mr.  Juftice  Jfion  had  not  referred  to 

me  with   refpetSt  to  fome  of  the-  cafes.     By  the  civil  law,' 

where  two   pecuniary  legacies  were  given  by  the  fame  will, 

the  legatee  muft  prove  it  was  to  be  doubled  \  but  where  the 

two  bequefts  are  in  different  writings,  there  the  prefumption 

ifaairbe  in  favour  of  the  legatee.     No  argument  can  be  drawn 

in  the  prefent  cafe  from  internal  evidence,  we  muft  therefore 

refer  to  the  rule  of  the  civil  law.    In  the  cafe  of  the  Duke  of 

f /.  Jibans  V.  BcaucUrk.     Lord*  Hardwicke  laid  down  the  rule 

as  applicable  to  that  cafe,   and  not  as  a  general  rule.     '  Th^s 

queftion   (faid  Lord   Hardwicke)   divides  itfelf  into   different 

parts;  I  am  of  opinion  that  upon  the  reafon  of  the  thing,  and 

according  to  the  beft  writers,  thefe  legacies  being  in  different 

writings  will  make  no  difference  in  this  cafs.'     Neither  wad 

it  put  upon  being  one  inftrument,  certainly  they  are  different. 

^  And  as  the  will  and  codicil  make   but   one  will,'      Lord 

Hardtvickequoted  Gothofredy  immo  hares  priorem  probare  inanem 

sjfi  non  ienetury  but  did   not  fpeak  of  proving  both  will  and 

codicil  as  he  is  reprefented  to  do*  in  the  report.     Th€n  Lord 

Hardwicke  confidered  the  internal  -evidence,  and  added/  '  by 

the  power  referved  in  her   will,  fhe   has   fhewn  her  intent 

to  make  them  one  inftyument,'  which  words  are  omitted  in 

the  report.     Lord  Hardwicke  probably  thought  that  Sir  "Jojeph 

Jekyliy   in  Majiers  v.  Mafiers^  gave  two   reafons  where  he 

feems  to  give  only  one;  I  will  hazard  a  conjecture  upon  the 

pointing  of  the  report,   i  P.  Will,  424,  the  femicolon  in  the 

paffage  '  fhould  not  be  taken  as  a  fatisfaftion,  unlefs^  fo  ex- 

preffed;  that  it  was  &c/  was  wrong  placed,  and  (hpuld  be 

after  the   words,  *  that  it  was,*  by  which  means  the  paflage 

would  ftand, '  fhould  not  be  taken  as  a  fatisfadlion,  unlefs  fo 

expreffed  that  it  was ;  as  if  both  legacies  had  been  given  by  the 

fame  will,  &c,*   This  cafe^  therefore,  is  an  authority  in  point, 

becaufe   there  are  two  diftin£t:  writings.     So  in  Wallop  v; 

Hewety  2  Ch.  Rep.  37.     The  regifter's  book  {hews,  that  the 

cafe  went  upon  the  general  do£lrine  of  the  civil  law,  and  noe 

on  any  internal  evidence.^'     His  lordfhip  further  cited  Wynd^ 

)mii'  V,  Wy4am^  Mafter  qf  Qhriji' s  Mofpi^l^  (al^i  M^yofiof 

/      ■  -  'I 
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L9n(tMy)  againft  Rttjil  (o)y  Niwport  v.  Kinnajtony  Pit  v- 
pigeon,  2  Huber  Prale^fiomSf  Leg.  Civ,  122,  and  Sterling's 
cafe  (in  Scotland)  2  Fountainhall^  231,  and  concluded  with  fay-* 
ing,  I  have»  therefore,  the  fatisfadion  to  think  we  confirm 
Lord  hardwicie^s  opinion. — The  decree  of  the  Mafter  of  the 
Rolls  affirmed.  .  ^  ^ 

If,  legacies  given  by  will  and  codicil  to' the  faine  perTbi^  are 
prima  facie^  to  be  confidered  accumulative,  a  fortiori  y  the  latter- 
will  be  fo,  when  mentioned  to  be  given  for  a  particular  reafon 
or  purpofe }  or  are  given  by  an  s^dditional  defcription  of  the 
legatee,  fo  as  to  particularize  him  as  a  peculiar  objedof  favour^ 
— Thus, — 

(p)  A,  by  his  will  having  ordered  his  real  eftate  to  be  foM 
by  his  executors,  and  the  money  applied  in  aid  of  his  per/bnal 
eftate,  gave  feveral  legacies,  and  among  the  reft  to  Nicbol4i5s 
and  Mary  LaytoUy  the  children  of  his  nephew  Ifaac  LaytoHj 
500I.  each.  By  a  codicil  written  under  his  will,  he  gave  to 
T,  AJhhy  20I.  and  to  ^^  Nicholas  Layton^  that  I  put  ap« 
prentice  to  a  grocer,  near  CrippUgatey  500I.'*  .  The  Nich<^ 
las  Laytotty  mentioned  in  the  codicil,  was  the  fame  Nicholas 
Layton  to  whom  500K  was  given  by  the  will.  And  the 
bill  prayed  that  he  might  be  decreed  entitlecl  to  only  one 
of  the  fums  of  5ool.  It  was  argued  in  fupport  of  the  prayer 
of  the  bill,  that  the  fums  being  equal,  the  legacy  in  the  co 
dicil  yfzs  a  mere  repetition  of  the  bequeft  in  the  will,  and 
that  all  the  parties  being  in  equal  relation0iip  to  the  tefttor, 
he  meant  them  equal  bounties:  that  the  rule  was  when  the 
fame  precife  fum  is  give^  in  the  will  and  codicil,  it  is  mere 
lepetitfon  not  duplication,  the  Duke  of  St,  Albarl^  v.  Beauclerk^ 
2  Atkins  636  {q), — To  this  it  was  anfwered,  that  the  cafe  of 
the  Duke  of  St.Alhan*s  v.  BcaucUrky  ftood  upon  the  oarticular 
circumftances ;  the  will  referved  the  power  to  make  a  codicil, 
fo  that  the  will  and  the  codicil  became  one  a£l«  That  Swin' 
burnt  in  the  paffage  there  cited^  (part  7.  c.  20.  fol.  ed.  526.) 
faid  that  the  will  and  codicil  were  diftin^  inftruments,  an^  that 
a  legacy  given  in  each  was  accumulative.  That  it  was  fo  deter* 
mined  in  Hooleyw,  Hattony,  before  hovd  Bathur/lyflilL  1773 
(r).  And  by  Lord  ThurloWy  C.  **  There  is  no  occaiion  for 
any  further  argument  as  to  the  point  in  this  caufe,  for  I  take 
the  rule  to  be  eftabliflied :  a  doubt  however  has  arifen  as  to 
a  diftin£tion  taken  between  this  and  the^  cafe  reported.  The 
cafe  of  Hooley  v.  Hatton  was  examined  with  abundant  care, 
and  it  is  unneceflary  to  repeat  the  cafes  after  reading  the  very 
able  opinion  of  Mr.  Juftice  Ajlon^  which  contains  the  whole 

{0)  Finch  290.  (/)  Ridges  <v.  MorrifoD|  i  Bro.  CC*  389*  (q)  Infii, 
(r)  Supri. 
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dodrine  of  thp  Jaw  upon  the  fubjeft*  The  ruk  th^relaid 
dow{i  .^eems  to  ht  thiSythac  where  a  teftator  gives  a  \tgzcy 
by  a  codicil  as  weil  as  by  a  willy  whether  it  be  more,  lefs^  or 
equal,  to  the  iame  perfon  who  is»  a  legatee  in  the  Will^  fp^king 
JimpUcitery,\t  is  an  accuoiulation)  and  it  is  incumbent  upon  th9 
executor  to  produce  evidence  to  the  contrary^  if  he  contefts 
fuch  accumulation :  On  the  other  hand  the  rah  of  exclufion  had 

¥nc  upon  Very  flight  grounds  according  to  formef  authorities* 
he  common  cafe  where  the  legacies  have  not  been  held  to 
be  accumulative^   is  where  the  fame  corpus  (according  to  the 
Digeft)  is  given  twice  to  the  fame  perfon,  tpe  fecond  legacy 
nil  operatury  becaufe  it  cannot  be   given  niore  ,tban   once. 
Where  the  fame  quantity  has  been  given,  and  the  fame  Cauie^ 
of  no  additional  reafbn  affigned  for  a  repetition  of  the  gift,  the 
court  has  inferred  the  teftator^s  intention  to  be  the  fame,  and 
rejeded  the  accumulation:  but  where  the  fam^   quantity  is 
given,  with  any  additional  caufe  af&gned  for  it,  or  any  implica* 
tion  to  ihew>  that  the  teftator  meant  that  the  iztap  thing  prima 
facie  (hould  accumulate,  the  court  has  decided  in  favour  of  the 
accumulation.   In  the  prefent  cafe  it  happens  that  an  additional 
caufe  or  mark  of  favour  has  been  mentioned  in  the  codicil^ 
which  proves  that  the  ^eftator  meant  and  intended  an  accumu*- 
lative  legacy.  Confiderihg  the  flight  inferences  made  in  former 
cafes,  (and  which  I  muft  confefs  have  tended  to  throw  property 
into  jeopardy  and  uncertainty ;)  fuch  aa  inference  as  arifes  in 
this  cafe  is  luftcient  to  turn  it  the  other  way,  and  to  induce  the 
court  to  fay,  that  it  operates  as  an  accumulati6m     In  the  will, 
the  legacy  of  500I.  is  given  to  Nicholas  Lay  tony  (the  teftator 
enumerating  him  among  the  other  children  of  Ifaac  Layton) 
upon  the  general  confideration  of  fevour  which  the  teftator 
bore  towards  the  family :    the  other  legacy  of  500I.    in  the 
codicil^  is  given  with  this  additional  mode  of  defcription,  ad* 
joined  to  it,    *  to  Nicholas  Layton^  the  child  whom  I  have 
put  out  an  apprentice,'    which  circumftance  marks  the  legatee 
as  a  peculiar  objed  of  favour,  and  confequently  fuch  an  inference 
of  the  teftator  s  intention^  as  to  induce  the  court  to  fay,  it  is 
an  additional  legacy.** 

Upon  the  fame  principle,  when  the  proviiions  in  the  will 
and  codicil,  are  non  cjufdem  generis^  as  where  one  is  given  as  a 
pecuniary  legacy  and  the  other  by  way  of  annuity  (j),  or  when 
the  legacy  by  the  codicil  is  given  upon  a  CQntine;ency  and  that 
in  the  will  is  abfolute ;  both  provifions  muft  be  iatisfied. 

{t)  jf,  in  1794,  after  feveral' legacies  bequeathed  to  JVilliam 

(sj  Mafiers  t^.  Maftcrsj  fupra.     (/)'  Hodges  «x?.  Peacock,  J  Veft 
.  Jun.  CC.  735. 


^ 
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H^d^is'\i\%  fen  by  Ks  firft  wift  150!.  ftcrling  ;  and  alfo  gave  to 
kim  the  grouiid-rents  of  two  leafehold  houfcs  in  Gnat  CunSf^land 
place.  By  a  written  paper  d^ted  the  firft  of  May^  if  79S>  figned 
by  the  teftator,  and  intitled  ^*  lnftru£lions  and  diredions  to  my 
friends  and  executors/'  he  after  ftatitig  of  what  his  pro- 
{>erty  confifted;  proceeded  thus,  <^  By  the  arrangement  now 
made  in  my  will  and  codicil  I  hope  the  legacies  given  to  my 
three  children  Mary^  Caiherim  and  JFickens  Hodges  will  be  as 
nearly  equal  as  poffible,  efpecially  when  JVlckens  is  of  the  age 
I  mean  he  fbould  be,  during  his  mother's  life,  that  \^  150L 
iuydar  a-piece,  I  mean  it  (hould  be  fd,  and  after  their  mother's 
dibath,  the  remaining  unappi-opriated  part  of  what  1  pofiefs^  to 
be  equally  divided  among  them  fairly,  ihare  and  fhare  alike. 
A^  to  my  fon  IVUHam  Hodges  he  has  fpent  firft  and  laft  abou^ 
4^01.  in  what  he  began  buiihefs  with,  in  what  we  have  given 
nim  fincev  in  what  my  fifter  has  given  and  will  give  him,  iii 
what  I  have  given  and  will  give  him  and  his  diildten^  and 
il^faat  my  fiftet  has.  engaged  to  pay  for  him  at  hei:  death/ and 
fhe  continual  expences  Mr^  Fratt  has  been  at  in  fupporting  hi^ 
JBimily,  and  what  he  farther  will  receive  at  Mr,  Praffs  death ; 
tfll  thefe  things  will  probably  turn  out  firft  and  laft  to  make 
liis  forttine  perhaps  equal,  at  leaft  to  any  of  my  other  children; 
I  itiean  not  to  (hew  any  partiality,  I  only  mean  to  make  fom6 
difHn£lion  between  the  dutiful  and  undutiful,  thedeferving  and 
tindeferving,  this  idea  is  at  leaft  Confonant  to  my  idea  of  the 
rules  of  conimon  juftice,  and  is  the  beft  apology  I  can  make 
for  the  feeming  apparent  difference  in  the  difpofal  of  my  pro- 
berty.*'  By  a  codicil  made  in  July^  I795>  ^be  teftator  gave 
legacies  to  his  children  by  his  iecond  wife,  to  whom  he  had 
given  legacies  by  his  will ;  with  a  declaration  that  the  legacies 
gi'ireiito  them  by  the  codicil  were  in  addition  to  thofe  legacies 
given  theih  by  his  will.  The  codicil  then  proceeded  thus ; 
®  I  giYe.unto  my  fon  WttUam  Hodges  by  my  firft  wife,  150I. 
if  be  be  living,  ahd  in  cafe  of  his  death  before  the  deceafe  of 
my  prelbnt  wife,  I  give  the  faid  William' Hodges^  150I.  to 
^  Equally  divided  among  his  five  children,  or  fuch  of  them  as 
may  be  tnen  livings  fhare  and  (hare  alike.  I  revokTe  the  demife 
bf  the  two  ground-rent  houfes  in  Greift  Cumberland  Place^ 
ivhich  I  ted  given  to  my  fon  tVilliam  till  after  my  wife's 
^Jeattli^  ttiA,  when  that  bvbnt  takes  place,  they  are  to  come  into 
Ml  pofleiS^,  and  he  is  to  take  and  enjoy  the  rents  for  his 
otjha  ufe  and  his  heirs." — -The  bill  was  filed  by  Hodges  claiming 
%6th  the  legacies  of  150).  undfer  the  will  ana  eodicil:' And  by 
the  M^^  of  the  JRollSf  ^^  Upon  what  principle  am  I  to  hold 
ti^  r^wftitXillQft  ?  It  is  ttCii  the  (a1cne4e^a&y,  burqiitte  ^  dif- 
IcH^t  thing,  a  mtiingent  legacy,  for  that  muft  be-the  conftruo 
dcdli  it  cannot  mean>  if  he  foe  living  at  the  teftatoi^s  death. 


X  ^ 


I  am  not  ^t.ltbertjr  to  fuppofe^;  his  intention. lira$^ftiie  fame  as 
in^  that  niBmotanduni)  fer  as  He  made  a  fubfeqaent  codicil, 
I  cannot  taice  into  confideration  |kis  intention  on  the  id  of  Maf 
non  ion/iaty  that  intention  might  not  h^ve.  been  totajly,  laid  afule*' 
How  do  the  defendants  get  over  this :  wf)/  did  he  not  revoke  th» 
Iegac)r,  as  well  as  the  difpofition  ofthe  ground- rents^  if  hie  meaxit 
the  fame' as  to, the.  legacy  ?  I  am^  of  opinioh^  I  cannot  make  it 
a  fubflituttonor  a  revocatlour  Declare  the  plaintiff  intitted  to 
the  one  legacy^  as  a  prefeht  legacy :  to  the  other,  in  cafe  he 
fliall  be  living  at  the  d^th  of  ^e  teftator's  wife  \  if  not,  then 
iunong  his  childreii,  and  he  muft  havse.  the  cofts." 

The  above  rule  of  the  Court  of  Chantery,  relating  to 
legfpe^  eiven  by  will  and  cpdicil  to  the  fame  perfon  being  / 
accuaulatme^  is  founded  purely  upon  frefumptiony  and  taxf  A 
be  repelled  by  parol  evidence,  (pewing  a  contrary  intention  {li 
the  teftator,  but  the  onus  of  making  out  fuch  proof  is  thrown 
iif>on  the  executor  and  not  upon  the  legatees  (i/};~r-and  if  any 
internal  evidence  can  be  cblle<9bed  from  the  fecoild  inftrumen^ 
indicating  an  intention  in  the  teftator  inconiiftent  with  the 

Sx^umptign .  of  the  fecond.  gifk  being  accumulative,  that  pre- 
mption  will  be  repelled  j  as  in  inftances  where  the  codicil  is 
a  fimpte  repetition  of  the  will,  with  the  addition  of  a  legacy  of 
more  ;  or  when  it  appears  that  the  latter  inflrument  was  made 
Cor  thepurpofe  of  explaining  or  better  afcertaining^the  legacies 
bequeathed  by  the  former,  and;  the  like  s— 

(a)  a.  by  her  will  in  1734^  after  difpofing  of  part  of  her 
perfiMial  eftate,  as  to  the  refidue,  thus  exprefled  herfeif,  <*  My 
intention  is  to  difpofe  thereof  by  a,  codicil  or  ccfdicils  %n^d  by 
tne,  which  codicil  or  codicils  I  do  direct  and  appoint  to  be  part 
of,  and  to  have  the  full  efFe£t  of  my  laft  will  and  teftament, 
Aotwithftanditig  any  ititSt  in  point  of' form,  or  otherwife." 
liiOSlpber^  17389  ute  made  a  ccdlcilj  in  1740,  and  1741,  0ie 
made  two  others,  not  to  the  prefent  purpofe :  in  Septethier^ 
1741,  fhe  made  a  fourth  codicil,  under  which  the  particular 
legatees  claimed  additional  legacies :  but  the  refiduary  legatee 
contended,  it  was  by  the  frame  and  meaning  of  it  intended  to 
be  fubftituted  in  the  place  of  the  firft  codicil.  After  long  ar« 
gufnents.  Lord  Hardtvicie ^dcclRvedf  he  thought  it  a  cafe  of 
Very  great  difficultv,  and  took  time  till  the  6th  of  yutyj  1743, 
when  he  delivered  his  opinion,  flating  fully  the  two  codicils, 
the  material  parts  of  which  were  as  follows,  comparing  each 

"  article  with  the  oppofite  column ;— 

'       •  ^.  ••  -  .  '..■..         , 

(«)  Ridges  V.  Morrifon,  yS^^rd,  (x)  The  Duke  of  St.  Albans  <y. 
Beauclerky  a  Atk.  636.  See  Lord  Batburji^p  obfenratioqi  upon  this 
cafein  Mooley  <v«  HdHOiii/if  rik 

"       K  K  » 


^oo 
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By>utae  and  in  puiluance  of  the  power 
refenred  in  my  laft  will  and  teftament,  I 
do  declare  that  this  writing  (hall  be  a  codi- 
cil to  and  part  of  my  wilL  I  give  and 
hecjueath,  m.      , 

To  Lord  Htnry  BtaueUrk  .    .  loool. 

To  Lord  George    .    .    .    :    .  lOOol. 

To  Lord  Aubcry  .....  zoooL 

To  Lord  Fere  lool.  worth  of  cither 
pidiures,  china  or  japan. 

To  Lord  Sidney  lool.  worth  of  father 
pidures,  formture,  or  plate. 

To  Lord  Jamei  loOL  of  plate,  books 

•    or  furniture. 

To^Mifs  Carolittt  my  fingle  ftcme  dia- 
mond ring. 

To  my  eldeft  Ton,  my  ruby  ring. 

To  hia  wife  my  emerald  ear-rings. 

To  Lady  Die  my  ruby  ear-ring»  with 
pearMrops. 

To  fVeU  my  woman  500L  for  her 
diligent,  honeft,  faithful  fervice. 

Tb  Catharine  Dickena      .     .     .     20oL 

To  Die  Wife     ......    aol. 

To  James  Bkebaiiell    ....     50I. 

To  Biar  the  cook 50I. 

To  all  her  fervants  one  year's  wages. 

To  fevecal  perfons  legacies  of  china. 

To  feveral  perfons  fmall  legacies,  both 
fpecific  and  pecuniary,  of  whom  no 
notice  is  taken  in  the  fourth  codiciL 

And  now  I  defire  that  what  remains  in 
money,  &c.  may  'he  applied  to  the 
beft  ufe  for  the  advantage  and  in- 
creafe  of  Mifs  Caroline  Beauelerk*t 
fortune,  which  1  leave  to  the  fidelity, 
difcretion  and  care  of  my  executors 
and  fons.  Lord  Sidney ^  Vere^  Henry, 
Oeorge,  and  James, 


The  fame  mtrodu&ioD,  By  virtutike. 


To  Lord  Henry   ......    300L 

To  Lord  George    .    .     .    .    .     300L 

To  Lord  Auhery     .     .     .     ^    .  300I. 
To  Lord  Vere  iqpL  wnvtli  tit  dther 

pi^res,  china*  ^g«^  or  Ikumiture. 
To  Lord  Sidney  zool.  woith  df  either 

pictures,  plate,  or  furniture. 
To  Lord  James  lOoL  worth  of  fitmi- 

ture,  china  or  plate. 
The  legacies  to  Miis  Ctff«//)ic,her  eldeft 

fon,  his  wife,  and  Lady  Diet  in  the 

fame  words  as  by  the  &ft  codicil. 


To  my  woman,  WeU^  660I.  for  her 

diligent,  honeft,  faithful  fervices. 
To  Catharine  Dickens  .  .-  4r-  200t. 
To  Die  JVife  .  .  .  .  .^  .  lOOL 
To  7««»«*  Bucbanell  ...  S^* 
To  %ancis  Biar  the  cook  .  .  jol 
To  T.  Jones, "XcL  and  to  the  refk  ofher 

fervants  one  year's  wages. 
To  Lady  Diana  all  her  dbina. 


And  now  I  defirc|  that  whatever  re- 
mains in  money,  &c.  may  be  applied 
to  the  beft  ufe  for  the  advantage  and 
increafe  of  Mifs  Caroline  Beaueterk*s 
fortune,  which  1  leave  to  the  difcn^ 
tion,  care,  and  fidelity  of  my  execu- 
tors and  fons.  Lords  Fere^  Sidney^ 
George  and  Henry, 


^fUpon  thefe  two  codicils,  the  principal  queftioh  that  has 
been  made,  is,  whether  the  legacies  given  by  the  fourth  codicil 
to  the  fame  perfons  to  whom  legacies  are  alfq  given  by  the 
,firft,  ought  to  be  confidered  as  additions  to,  or  ademptions,  or 
variations  of  thofe  legacies  given  by  the  firft  -,  and  this  quef- 
tion  divides  itfelf  into  different  parts,  according  to  the  natura 
of  the  legaciesj  viz, — Firj%  where  the  fame  ^ecific  thing  pr 
corpus  is  given  by  both  codicils ;  for  inftance,  the  ruby  ring, 
there,  in  the  nature  of  the  thing,  it  can  be  but  a  repetition, 
there  being  no  pretence  th^t  there  were  two  ruby  rings,  or  the 
lik^.  Secondly^  where  legacies  of  the  fame  fum  of  money,  or  of 
the  like  quantities  or  ^values  of  things  are  given  by  both,  if 
'theie  Juid  been  inferted  io  the  fame  writing,  all  the  books  of 
the  civil  law  a^ree  they  would.be  only  repetitions  and  not  a<U 
ditions  or  duplications)  and  \x^  the  rcafonof  the  things  smd 
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acMrding  to'  the  beft  authorities,  thefe  legacies  being  in  dif- 
ferent writings  will  make  no  difference,  [in  this  caff  ()r)] 
.unlefs  it  could  be  fbewn,  it  was  the  intention  of  the  Dutche(^ 
to  make  them  additions ;  inftead  of  that,  I  think  her  intention 
appears  to  the  contrary.  Thirdly ^  whei)  legacies  of  greater 
ifums,  values,  or  quantities,  are  given  by  the  laft,  than  by  tlie 
firft,  I  think  this  falls  under  the  fame  rule,  vix,  that  they  are 
not  additional  but  augmented  or  increafed  legacies.  Fourthfyj 
where  legacies  of  lefs  fums  or  quantities,  or  values,  are  given 
by  the  laft,  than  by  the  iirft  ;  I  think  thefe  are  not  additional, 
*but  according  to  the  circumftances,  and  the  intention  of  the 
teftatrix,  ademptions  or  diminutions  pro  tanto.  My  reafons 
are  borrowed  from  the  text  civil  law,  which  (as  it  often  hap- 
pens) takes  thefe  differences  more  rationally  than  the  xom. 
mentators,  and  in  this  I  have  been  affifted  by  an  eminent  civi- 
lian :  That  text  puts  it  all  along  upon  the  intention  of  the 
teftator,  and  on  the  will  and  codicil  making  but  one  inftru* 
,inent ;  it  turns  the  proof  rather  on  the  legatee  than  the  exe- 
cutor. Dige/i.  Lib.  30.  T.  i.  De  Ugatis  et  fidei  commijfis^  lex 
34.  Si  eadem  resfapius  legatur  in  iodem  tejlamenio^  ice,  ufque 
ud  jinem,--^Digeft^  Lib.  34.  T,  4.  De adimendis  vel  transferendis 
hgqtis*  Lex  32.  Dis.  Lib.  22,  T.  3.  De  probationibus  et 
pr^fumptionibus.  Lex  12.  De.  legato  in  tejiamento  et  in  codicillis 
reiiilo^  In  Gotofred^s  note  upon  this  law,  he  lays  it  dowii 
that  the  heir  is  not  bound  to  prove  both  the  will  and  codicil. 
There  is  another  law  in  the  Digeji  Lib.  31.  T.  i.  De 
legatis  et  fidei  commijfis^  lex  47.  De  duobus  exemplariis  Binse 
tabula^  te/iamenti  eodem  tempore  exemplarii  caufa  fcriptay  ejufdem 
fatrisfamilias  proferuntur^  in  alteris  centum^  in  aiteris  quinqua^ 
ginta  aurei^  legatifunt  Titio  5  utrumque  legatum  nullo  modo  debetur^ 
Jedtantummodo  quinquaginta  aurei.  There  is  a  law  in  the  Code  more 
appofttethanany  yet  mentioned,  Lib.  b^T  ,jf>.D^codicillisLex  3^ 
De  codicillis  contrariis^  cumproponatis  pupillorum  vejlrorum  matrem 
diverjis  temporibus  ac  dijfonis  voluntatibus  duos  codfcillos  ordinaffei 
in  dubium  non  venit  id,  quod  priori  codicillo  infcfipferaty  per  eum 
-in  qued  pojiea^  fecreta  voluntatis  fua  contulerat ^Ji  a  prioris  tenore 
difcrepatj  et  contrariam  voluntatem  continei^  rtvocatum  ejfe.  It 
appears  to  me  from  hence,  that  the  true  ;iile  which  refults 
from  all  thefe  parages  in  the  Code  and  Digeft  is  this,  that  the 
apparent  intention  of  the  teftator  muft  govern  in  double  legacies^ 
and  though  moft  of  the  commentators  fay,  the  proof  is  to  lie  on 
the  other  fide,  yet  they  too  put  it  upcJn  the  intention.  This 
.being  fo,  confider  fecondly  the  internal  evidence  that  appears 
iipon  thefe  two  codicils,  to  fhew  it  was  not  the  intention  of  the 

'.    (y)  So  dated  by  Lord  hathurfi  from  Loird  Hard*Uficke'&tiQte  book, 
in  Uooley  v,  Hatton,  fufra,  p.  493. 

I^K  3    . 
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-Icftaitrix,  all  tbefe  legacies  fliould  ftand  together.  QBy  the  power 
-reftrved  in  her  will,  ihe  has  fbewn  her  intent  t6  make  them 
.one  inftrument  (2).]  The  fritnie  of  the  will  is  coniiderable, 
for  ihe  gives  no  legacies  by  that,  but  ihews  her  intention  to 
\give  all  by  the  codicil^  and  though  a  codicil  is  in  its  jiature 
':part  of  the  will,  and  an  extenfion  of  the  intention  of  the  teftator, 

Tet  it  is  made  ftronger  by  this  expreffion  of  hers'  ei  ineffi  videtur* 
,    have  looked  into  a  large  number  of  the  commentators  upon 
the  civil  law,  who,  though  they  have  thrown  a  great  cloud 
^tipon  the  text,  yet  feem  to  agree  in  this,  that  where  it  is  in  the 
fame  writings  tnere  can  be  but  one  legacy  demanded,  and  Jhere 
rihe  has  made  no  codicil,  but  under  the  power  referved  to  her 
hy  the  will.     But  what  creates  a  more  material  obfervation^  is, 
4hat  £he  has  here  in  many  inftances  given  the  fame  fpeci/ic 
.things  by  both  codicils  ^  and  t^e  quantities  and  values  of  the 
'^ods  arc,  as  to  two  thirds,  the  fame,  and  in  thefe  variant  only 
in  aiingle  circumftance ;  for  inftance  lool.  vfoxihoi  piate^ 
books  or  furniture  in  one^  and  laol.  worth  of  furniture  ^  ehinaj 
Mfr plate  in  the  other;  now  can  it  ever  be  imagined  that  (he 
would   have  done  this,  if  (he  intended  to  give  two  legacies. 
As  to  Lord  Fere^  her  meaning  muft  be  to  extend  his  eledion 
as  to  other  forts  of  furniture;  for  in  the  firft  codicil,  it  is  to 
Xord  Fere  Beauclerk  lOOl.  worth  of  either  pi£iuresy  china^  or 
Japan^'Znd  in  the  fourth  codicil  to  Lord  Fere  Beauclerk  looU 
suorth  cf  either  pi£iureSf  cbina^  or  japan^  or  furniture.    Another 
leafon  and  ftill  ftronger  arifes  out  of  the  body  of  the  codicils 
theaifelves,  and  that  is  the  legacies  to  her  fervants^  and  parti^ 
£iilar]y  to  her  woman  fFebi.     By  the  firft  codicil  ihe  fays, 
i  give  to  JFebiy,  my  woman^  a  legacy  of  $oo\*  for  her  diligent^ 
Jxonejiy  faithful  fervice  \  By  the  fourth  codicil  me  fays,  I  give 
ao  my  tuoman  iFebb  a  legacy  <?^6ool.  for  her  diligent ^  honef, 
faithful fermce.    Can  it  be  conceived  that  (he  would  give  thefe 
itwo  legacies  to  Mrs.  Webb  zxiA  2i\  for  the  fame  caufe.     Now 
the  commentators  on  the  civil  law  agree,  that  where  another 
"Jegacy  is  given  for  the  fame  caufe,  though  in  different  inilru- 
inents,^there  ifaall  not  be  a  double  legacy  :  Minocbius  de  Pre* 
fumptiontbui  in  the  Margin  of  Swinburne y  ^to  ed.  201.     As  to 
the  legacies  of  oixe  year's  wages  to  her  fervants,  which  is  an 
sirdinary  ^ift  from  perfons  of  railk,  it  can  never  be  imagined 
^t  ihe  mtended  to  give  more,  and  therefore  this  is  a  fl:rdng 
corroboration  of  my  opinion  as  to  the  point  in  general.     As 
to  the  Ifigacj^  of  the  reft  and  rqfidue  to  Mifs  Caroline  Beauclerk^ 
^hich  h  totidem  verbis  the  fame  in  the  firft  and  fourth  codicil, 
it  is  only  4  repetition^  and  may  ferve  to  explain  iier  sie^ning  as 

.    <%)  Said  by  lAurd  Saiburji  in  U^olty  v.  iialtoi^  to  be  omittM  in 

this  report.       - 


to  all  the  other  legatee$>  and  makes  it  nifuulieft  (be  intetided  ip 
fuhjiituti  one  codicil  in  the  plat  e  of  another,  Upon  the  whol^ 
with  regard  to  the  legacies  of  goods,  or  money^  where  the. 
iCecond  is  lefs^  it  niuft  be  conildered  as  a  repetition  only,  aa^ 
ilonftrued  in  diminution  of  the  former  pro  tanto  \  but  w-here 
}t  is  greater,  then  as  an  augmentation  or  sulJition  to  her  bounty* 
The  greateft  difficulty  is,  as  to  a  legacy  given  to  Mr.  ff^/ff  pjf 
the  fxrft  codicil,  (fubfequent.to  the  giving  therein  lega.cies  ^jf 
loool.  each  to  three  of  her  fons,  as  aforefaid,)  in  thefe  wonls^ 
^  I  now  allow  of  2oL  to  Mr.  ff^l/e  out  of  the  loooL  I  leave  to 
my  three  fons,  to  be  paid  quarterly  for  his  life,  or  ifill  iooif 
place  or  other  provifion  be  made  for  him/  no  manner  of  itotiQC 
being  taken  of  him  in  the  fourth  codicil,  be  is  confequently  to 
have  his  2oL  a  year,  but  then  out  of  what  fund  muft  it  conie  t 
The  two  fons'  legacies  of  lOOoI.  each,  being  now  reduced  tfjf 
300L  each  ;  anfl  the  third  (Lord  Aubirfs)  lapfed  by  his  deat^ 
in  the  life  of  the  teftatrix,  the  ftriiS  rule  of  equity  muft  b« 
pbferved,  vi%.  as  the  ions'  legacies  are  diminifbed,  in  the  proper- 
tfon  of  three  tenths  each,,' let  each  of  them  pay  three  temh$ 
only  of  the  20I.  pgr  ann.  and  the  other  feven  tenths  be  pai4 
out  of  the  reiidue  of  the  perfonal  eftate,  which  is  augmente4 
by  the  variations.  I  (hall  but  briefly  confider  the  cafes  which 
have  been  cited  againft  the  opinion  I  have  given  with  regard 
to  the  double  legacies.  The  firft  authority  was  Swinb^rm^ 
part  7*  c.  20.  rol.  ed.  550,  who  fays,  that  wher^  a  certain 
quantity  is  twice  bequeathed,  it  is^  twice  due,  if  in  two  diftin& 
writings,  as  in  a  will  and  codicil^  and  puts  it  on  their  being  iDi 
two  diftind  writings ;  apd  it  is  true,  fome^f  the  authorities 
are  fo^  but  here  the  codicil  beii^  let  in  as  part  of  the  will,  it 
is  otherwife:  and  Swinburne  hinuelfy  in  the  fol.edit.  554^  putii 
the  cafe,  that  if  the  teftator  bequeath  to  one  man  ipol.  and 
afterwards  in  the  fame  tejiament  bequeath  to  the  fame  man  loajl. 
tfhe  fecond  difpoution  is  underftoodto  be  but  a  repetition  of 
the  former  and  all  but  one  legacy,  4^c.  and  afterwards  in  th>K 
fame  paraj^rapb  he  fays,  where  two  equal  fums  be  left  to  one 
perfon,  the  one  quantity  in  one  writing,  sm^  another  quantity 
)n  another,  fuppofe  lool.  in  the  teftament,  and  an9ther  lOOl, 
in  the  codicil,  here  the  legatary  may  recover  2opi.  as  two  fevc* 
\2X  legacies,  except  the  executor  prove  the  teftator's  o^eaiuog 
to.be  contrary.  Now  in  the  prefeat  qafe,  this  is  plainly  proved 
^y  the  b^ft  kind  of  evidence,  the  words  of  the  will  itfdf* 
Menochius  cited  in  the  margin  of  Swinburne^  555,  fays  Ji  oi 
eandem  caufam  quantitas  ftt  uni  in  diverjis  fcripturis  reUtUf^ 
(puta  alimeutt^um  caufa  centum  relicta  funt)  tlla  eentum  t^nium 
pmel  prastari  debent'^  Memcb.  PrefumpU  L.  4  Pfses.  129.  »• 
14.  I  <!^annot  fee  the  force  of  that  particular  alimemorttm 
eaufdf  for  why  may  not  th&  teftator  double  ihat^  as  vvtUas 
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"sny  thing  elfe.  Another  authority  ciifed  againft  my  opinton 
is  the  cafe  of  Mafters  v,  Ma/ier5\a)  before  Sir  Jofipb  jekylK 
The  firft  rcafon  there  given  in  page  423,  will  not  fupport 
the  detercnination,  as  it  is  plain  by  all  the  books  of  civil  law^ 
,  vrhere  two  legacies  are  given  under  the  fame  will,  that  one 
of  them  is  voia,  and  the  only  doubt  there  about  legacies  to 
'  the  fame  perfon,  is,  where  they  are  given  in  different  inftru- 
tnents,  and  Sir  jofefh  Jehll  feems  rather  to  have  gone  on  the 
concluding  realon  founded  on  the  additional  eflate,  which  was 
a  very  material  circumftance,  and  if  it  had  been  proved  here^ 
there  was  any  confiderable  variation  in  the  teftatrix's  fortune, 
it  would  be  very  material ;  but  as' it  is  probable  that  he  had 
i^ot  time  to  look  into  the  books  of  civil  law  fo  well  as  I  have 
done  now ;  and  as  in  the  cafe  put  bv  Swinburne^  there  wa$ 
nothing  of  that  internal  evidence  whicn  is  here ;  in  the  decree 
ivhich  I  fliaU  make  I  declare,  that  the  legatees  here  are  in* 
titled  only  to  the  legacies  under  the  fourth  codicil,  and  fliall 
give  thefe  dircdtons  to  the  reeifter,  A  queftion  arifing  oti 
the  conftrudion  of  the  firft  and  fourth  codicils  to  the  teftatrix'a 
will,  whether  fuch  perfons,  to  whom  any  pecuniary  legacies, 
or  any  legacies  con^fl^ing  in  quantity  or  value,  in  plate,  books, 
japan,  china  or  furniture,  or  any  of  them  given  by  both  the 
faid  codicils,  are  intitled  to  both  the  faid  legacies,  or  only  to 
one  of  them  ;  I  declare  that  fuch  perfons  are  not  intitled  to 
both,  but  only  to  the  legacy  given  by  the  laft  codicil/' 
'  {b)  B.  by  her  will  gave  feveral  legacies,  among  others,  to 
Mary  Call  lol,  alfo  to  Mary  Wooldridge  and  Barbara  Smith 
other  legacies.  By  a  codicil  in  1768,  £«  gave  to  Mary  Call 
40L  inftcad  of  lof.  in  the  will;  to  Mrs.  ^ooidridge  for  her 
and  her  brother,  icq\,  ;  to  Barbara  Smith  200I.  By  a  fecond 
eodicil  In  1777,  B.  gave  to  Mary  Call  40l.  inftead  of  loK 
m  the  will  il  to  Mary  fFifoldridge  for  herfelf  and  family  lOoU 
to  Barbara  Smith  ^6oL  The  bill  prayed  that  the  fecond  codicil 
might  be. declared  to  have  revoked  tne  firft,  and  for  that  pur- 
pbfe  it  was  contended  that  the  fecond  codicil  was  made  under 
a  variation  of  circumft'ances  to  enlarge  fome  of  the  legacies, 
the  teftatrix  confijdcring.  the  firft  codicil,  as  being  to  he  imme-* 
diately  deftroyed  after  wie  execution  of  the  fecond.  To  prove 
/^hicb  was  offered!  the  evidence  of  Jatkfon  the  attorney,  who 
prepared  the  fecond  codicil,  which  being  oppofed,  JUord  l^ougi-^ 
borough  ,{z\d^  that  if  the  reading  of  the  evidence  was  oppofed 
there,  it  had  better  be  proceeded  upon  in  the  ecclefiaftical  court, 
for  a  repeal  of  the  probate  of  the.  codicil  j  which  evidence 
Would  have  been  a  ground  to  exclude  the  codicil  from  the  pro* 
bate.     The  deeree  pronounced  by  the  Lords  CommifSioners 

/la J  Su^r^  and  Sippr^ved  -by  Lord  Maikurjf  in  Hooley  a#<'  Hatton| 
/tffra^     (6}  Campbell  *v.  the  Earl iif  Radnor,  1  Bie*  CC,  271* 
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was,  that  the  fecond  codicil  was  a  mere  fubftltutioh  for  the 
firft,  and  therefore  that  the  defendants  were  intitled  to  the 
legacies  given  by  the  firft  codicil  only. 

{c)  C  made  her  will  in  1779)  and  afterwards  added  four 
€odicil$4  of  which  the  two  firft  contained  legacies  to  the  fame 
perfons    very  nearly  fimilar,  and  in  almoft  the  fame  words. 
One  of  the  queftions  was,  whether  the  legacies  in  the  fecbnd 
codicil  were  to  be  confidered  additional  or  as  mere  repetition. 
The  firft  codicil  was  dated  in  Aptit^  17S0,  and  was  in  the 
hand-writing  of  the  teftatrix.     It  was  to  the  following  efFedl  j 
^<  Codicil  to  my  laft  will  and  teftament  which  I  defire  to  be  taken 
as  part  thereof :  I  give  to  Peter  Trickety  of  Craven-Jireet,  lOoL  \ 
to    fVilhatn   Pollock^   of  Downing -ft  reet^    lool.    to  Elizabeth 
ThacitweJJf  eldeft^  daughter  of  yohn  Thachvell^  600I.    3-pei^ 
Cf nt confoHdated  Bank  Annuities  with  the  dividends,  to  be  ac-> 
cumulated  from  my  death  till  (he  attains  the  age  of  2 1 ;  to  Robert 
Woodford  500I. ;  to  Judith^  another  daughter  ofjjhn  Thackwell^ 
600L  ftock,  with  the  dividends  to  accumulate  till   (lie  attains 
21 ;  to  the  four  younger  daughters  of  John  Thackweil  4001, 
each  in  ftock,  with  the  dividends  to  accumulate  till  21,  and  if 
any  of  the  above  daughters  of  Jod^n  Thackweil  die  before  21-, 
their  portions  to  be  divided  imov\g  the  reft;  to  George  Elliot 
iooK  over  and  above  what  I  have  given  him  by  my  will." 
The   legacy  to  Elizabeth  Thackweil^  as  it  ftood  originally  in 
the  firft  codicil,  was  600I.  ftock  generally,  but  had  been  al- 
tered by  ftrifcing  out  the  word  Jiock^  and  interlining  in  the 
hand«writing  of  Robert   Woodford  the  words    "  3-per  cent. 
confoHdated  Bank  Annuities."    The  fecond  codicil  was  in  the 
hand-writing  of  Robert  Woodford^  dated  in  Af*^,  1780,  and  to? 
the  following  effe<ft  5  "  Codicil  to  my  laft  will  and  teftament 
which  I  deiTre  to  be  taken  as  part  thereof.     I  give  to  Peter 
TricietyOt  Craven-Jlreety  lOOl. }  the  fame  to  William  Pollock^  ojf 
Downing'-Jiteet  \    to  Elizabeth  Thackweil^  cldeft  daughter  of 
yolm  Thackweil^  600I.  3-per  cent.  confoHdated  Bank  Annuities,' 
and  I  order  my  executors^to  accumulate  the  dividends  for  her 
benefit,  to  be  paid  with  the  principal  to  her  at  21 ;  the  fame  to 
yudithy  another  daughter  upon  the  fame  terms;  2000I.  3-per 
cent,  confoiidated  Bank  Annuities  to  the  other  four  daughters 
oi  John  Thackweil  to  be  divided  equally  among  fuch  as  are 
living  at  my  deceafe  upon  the  fame  terms,but  if  any  die  before 
;2i,  fuch  legacies  with  the  accumulation  to  be  equally  divided 
among  the  lurviving  fi(lers;  to  Ellen  Pheafant  5I.  p^er  annum^ 
during  her  life,  more  than  I  have  given  her  by  my  will.     To 
George  Elliott   lOOl,  more  than  I  have  given  him  by  my  luill,  if 
in  my  fervice  at  my  deceafe,"   Both  codicils  were  iigned  by 

{t)  Moggridgc  V,  Thackweil,  1  Vef,  Jnn,  CQ,  4^%  47a» 
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di&  teftatrix,  but  not  auefted,    By  the  otber  t  vp  codicils  wbksjb 
were  written  by  herfelf,  Elliott  had  two  other  legacies,  wz. 
50L  and  2ol.  and  (he  Tpoke  of  him  in  hteh  terms.     Elliott  and 
fhafant  had  legacies  by  the  will,     fvoodford  dii^d  in  the  life 
of  the  teftatrix.     ^j  Lord  Tburiow^  C.  "  The  firft  queftion 
is,   whether  thefe  legacies  are  to  be  coniidered  as  additional 
oras  only  repetition.    That  qiieftion  arifes  merely  between  the 
two  codicils.     With  regard  to  the  will  the  codicils  are  cer* 
tainly  additional,  but  the  queftion  is,  whether  they  are  To  with 
nfytSt  to  each  other,  or  mere  repetition^  It  is  true,  the  general 
preTumption  is,  that  where  a  perfon  leaves  t^o  different  inftru* 
ments,  as  a  will  and  acbdicil^  or  two  codicils,  legacies  given  by 
both  to  the  (ame  perfons  are,  generally  fpeaking,  to  be  cpnfi* 
dered  as  additional ;  and  that  prefuQiption  is  upon  the  other 
£de  checked  by  this,  unlefs  there  appears  to  be  fome  intention 
to  the  contrary*     I  am  forry  to  iay,  it  is  left  by  former  deter-^ 
bvinations  upon  very  tndiftintSI:  grounds,  and  it  is  a  great  incon- 
venience,  when  a  queftion  of  this  kind  falls  to  be  decided 
upon  grounds  not  diilincl.     But  it  is  tmpofTible  now  to  lay 
down  a  rule  of  difcretion  without  departing  from  th^  cafes, , 
which  have  eftablifbed  firft,  that  the  fecond  inArument  is  addi- 
tional to  the  firft,  becaufe  prima  facicy  there  is.  no  reafon  why 
the  fecond  inftrument  (hould  be  made,  unlefs  the  intention 
was  to  add  to  the  firft:  but  this  of  courfe  muft  be  checked  by 
this,  that  if  there  be  evidence  {d)y  that  inftead  of  addition  it 
was  intended  fimply  as   repetition,  it  is  not  additional  »  and 
finpU  tepetition  where  it  is  e)(a£}  and  pun£fual^  has  been  regarMid 
as  fufficient  proof  that  it  is  only  intended  for  repetition:    but 
^Ipecially  if  beyond  that  general  article  of  prefumption,  the 
fecond  affords  alfo  other  prefumption  of  an  intention  to  make 
it  to  explain  the  iirft  -,  that  purpofe  if  it  can  be  manifefted  and 
properly  produced  by-  the  form  of  the  fecond,  goes  ^  multo 
magis  to  prove,  that  the  fecond  bequeft,  given  only  with  fuch 
di&rent  terms,  as  ferve  to  aiSft  that  pUrpofe,   will  be  conii* 
dered  as  a  ftronger  proof  that  they  ^re  the  fame  legacies  better 
9nd  more  corre^ly  explained.     1  may  ftate  at  the  outfet,  that 
<;ertainly  it  was  not  intended^  that  the  fecond  codicil  ihould  be 
9  fubftitute  for  the  firft ;  that  is  clear,  becaufe  by  the  firft 
there  is  a  legacy  to  fFo^dfordy  SLnd  none  by  the  fecpnd,  and 
there  is  no  expreffion   in   the   fecond  purporting   tp  adeem 
the  legacies  given   by  the  firft;  and  by   law.thoie  cannot 
be   adeeme()  by  an   inftrument  not  relating  to  the  firft,  and 
fo  foreign  to  it  as  the  fecond  codicil  is  in  this  cafe.     If  the 
fecond  inftrument  makes  i^ny  or  all  a  repetition,  it  muft  be, 
becaufe  the  fecond  legacies  purport  to  explain  the  firft ;  and 
they  are  fo  exaftly  in  the  fame  words  as  to  raife  a  probability 

(d)  See  O (borne  v,  the  Duk«  of  Ldcds,  InfrK'        ^ 
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from  that  circumftancc ;  aijd  ftanding  in  the  context  they  arc 
Apparently  an  intention  to  recall  the  fubjeft  and  repeat  thie 
inftrument.     She  gave  Judith^  600I.  ftock,  not  ftating  what 
ilock  nor  what  fund,  but  leaves  it  uncertain ;    and  that  from 
careleflftefs  and  i^orance,  thus  n^aking  it  uncertain  what  (he 
intended  to  give;    for  that' is  fo  loofe,  that  unlefs  (he  could 
refer  to  other  parts  to  make  that  certain  and  fignificant,  which. 
is  uncertain,  it  is  very  difficult  to  underftand  that  part.     So 
in  the  bequeft  of  400I.  ftock  to  each  of  the  four  younger  daugh- 
ters of  Thackwelli  (he  does  not  fay  what  ftock.     As  to  them, 
the  laft  bequeft  is  in  e:i;preffion  fomewhat  more  exa£l,  but  it  is 
juft  the  fame  thing.     The  bequeft  to  Judith  in  the  fecond 
codicil  is  in  this  way ;    *  the  fame  to  Judiihy  another  daughter 
upon  the  fame  terms  :*   that  is  to  correft  th6  general  phra(e 
Jlock^   ufed  in  the  former  codicil,  for  by  ufing  the  word,  fame^ 
the  ftock  is  afcertained,   which  it  was  not  before.     So  in  the 
legacies  to  the  other  daughters,  there  is  a  correftion  to  fpecify 
the  particular  ftock.     It  is  jiiftly  contended  upon  the  bequefts 
to   Elliott  and  Pheafanty  that  by  the  circumftance  of  referring 
in  each  of  thefe  to  the  will,  it  is  plain  (be  meant  each  to  apply 
in  accumulation  to  the  will.    If  in  other  refpedls  thefe  codicils 
were  fo  fn^med,  that  the  prefumption  would  have  arifen  from 
*B0  other  quarter,  and  if  the  legacies  given  by  them  had  been 
tipon  different  terms,  and  there  was  no  other  circumftance 
to  controul  the  inference  from  thence,  thofe  words,   ^  more 
than  I  have  given,  by  my  will*    in  the  fecond  codicil  might 
'have  applied  to  both  the  will  and  the  codicil.     But  the  fame 
jntereft  bein|  given  in  fo  nearly  the  fame  terms,  thofe  words 
fairly  affift  the  inference,  that  in  writing  the  fecpnd  codicil^ 
Aie  thought'(be  was  doing  the  fame  thing  as  when  writing  the 
firft,  and  making  a  gift  additional  to  the  will  only :  and  to  the 
apparent  reafon  for  repeating  the  legacies  \o  the  fame  perfons 
may  be  added,  if  neceffary,  that  the  fame  perfon  who  wrote 
the  fecond  codicil,  began  to  write  the  interlineation  upon  tjie 
iirft,  and  found  that  it  would  too  much  obliterate  the  firft^ 
and  probably  did  not  wi(h,  that  the  legacy  to  himfelf  (hould 
appear  in  his  own  hand-writing,  but  rather  that  it  (hould  re- 
main in  her's,  without  any  appearance  of  meddling  on  his 
part.     But  whatever  the  reafon  may  be  (to  keep  clear  of  too 
remote  conjefture)'it  is  plain,  that  within  the  reafon  of  all 
■former  determinations,  there  is  too.  much  evidence,  that  in- 
ftead  of  intending  this  as  additional,  becaufe  there  is  no  reafon 
why  (he  (hould  make  it,  unlefs  for  the  (ake  of  addition,  there 
18  a  very  di(Hii£b  reafon  to  the  contrary;    and  that  becomes 
mueh  infbrced,  by  the  reference  to  the  will  only  as^  the  iiiftru- 
ment  under  which  ^Elliott  and  Pheafant  had  legacies.    Each, 
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therefore,  is  ancillary  to  the  will  only,  and  thefe  legacies  are 
Bot  additional." 

{e)  Z).  by  her  will  in  1774  gave  to  truftecs  ^ool.  to  be 
jnvefted  in  the  public  funds,  in  truft  to  pay  the  intereft  to 
£•  Bousfield  for  life,  for  her  feparate  ufe,  and  after  h<^  death 
to  transfer  the  principal  to  and  among  all  her  children  living 
at  her  deceafe,  the  children  of  a  deceafed  child  to  take  its 
parent's  (bare;  and  if  E.  Bousfield dM  without  leaving  ifilie, 
then  to  transfer  the  fame  to  and  among  all  her  brothers  and 
fillers  living  at  her  death  ;  and  fimilar  legacies  were  given  for 
the  benefit  of  the  two  fifters  of  E.  Bousfield  and  their  children* 
The  teftatrix  made  two  codicils  in  1776  and  1780.  By  the 
firft  (be  noticed  a  legacy  of  Sool.  given  in  her  will  to  C.  Hobbs^ 
sind  bequeathed  to  her  truftees  th^  farther  fum  of  500I.  upon 
the  like  trufts  for  the  benefit  of  the  faid  C.  Hobb$^*to  be  paid 
lier  at  fuch  time  and  manner  as  the  500L  mentioned  in  the 
teftatrix's  will  were  directed  to  be  paid  to  her  |^-*in  the  fecond, 
there  was  no  augmentation  of  the  legacies.  By  the  third 
codicil,  in  Mayy  1785,  fhe  gave  to  the  three  children  of  j£. 
Bousfield  then  deceafed,  the  legacy  or  Turn  of  500I.  in  ihe  man- 
ner and  proportions  following;  20qI.  to  her  daughter  C, 
Bousfield 'y  150I.  to  her  fon  jT.  Bousfield^  arid  150I.  toherfo|i 
G.  Bousfitldy  payable  at  their  refpefiive  ages  of  zi,  with  bene- 
fit of  furvivorihip  upon  the  death  of  any  under  that  agei,  and 
ihe  directed  that  the  500).  (hould  immediately  after  her  death 
be  invefted  in  the  name  of  one  of  her  truftees,  to  be  l^id  out 
for  the  ufe  of  the  legatees  in  fome  of  the  public  funds  in  n^an- 
ner  and  for  the  purpofes  therein  mentioned.  E.  Bousfield  died  in 
jFuly  1782,  leavin  gfour  children,  ThomaSy  George^  Catherine  zod 
ilarrietyV/ho  were  all  living  at  the  date  of  the  will^  In  December j 
X782,  /f^rm/ died  an  infant,  and  without  i flue, and  in  1789,  Th^ 
mas  died  an  infant,  without  iflfue.  In  Jpril^  I794>  ^be  teftatrix 
died  ;  at  which  time  George  and  Catherine  Bousfield  were  the 
only  furviving  children  of  E,  Bousfield.^^^ut&ionj  whether 
the  furviving  children  of  E.  Bousfield  were  entitled  to  two 
legacies  of  500],  or  to  a  fingle  legacy  of  that  amount  only? 
And  by  the  Maffer  of  the.  Kollfy  1  mention  the  firft  codicil 
executed  in  1776,  iii  oi'der  to  remark,  that  in  that  firft  codicil, 
the  teftatrix  takes  notice  of  a  legacy  (be  had  given  by  her 
^wili,  and  there  adding  to  the  legacy  given  by  the  will,  ftie 
gives  exprefsly  and  eo  nomine  a  farther  legacy  to  the  fame 
perfon.  That  i^  pot  an  infignificant  circumilance :  but  it  is  not 
declfive  i  for  the  fame  thing  was  done  in  one  of  the  codicils 
in  Hooley  v,  Hatton  (/*) :  but  it  does  ftrengthen  the  argument  of 
thofe  who  contend^  that  one  of  thefe  difpofttions  is  fubftituted 

'  Xe)  Allen  V.  Callow,  3  Vcf.  Jan.  CC.  289.     {fJ  Supri. 
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for  die  other.    By  the  Second  codicil  flie  does,  not  atignient  - 
any  of  the  legacies.   The  queftion  arifes  upon  the  third  codiciU  - 
The  alterations  that  took  place  between  the  execution  of  the . 
vrili  and  of  that  codicil,  ^re  matetial.     The  legacy  given  by: 
thcwiil  is  not  given  to  any  of  thefe  perfons  as  perjona  deftgnmtM^ 
Init  in  the  chanter  of  children  living  at  the  death  of  their  > 
mother,  in  cafe  at  that  time  they  (hould  fuftain  that  charafter*.^ 
It  is  therefore  only  to  fuch  perfons  as  fliould  be  living  at  the' 
death  of  ElizabetD  Bousfieldy    which  the  teftatrix   fuppofed 
would  be  pofterior  to  her  own.     It  is  necefiary  to  confider^ 
what  would  have  been  the  tStdt  oi  this  legacy,  fuppoUng  the 
teftatrix,  not  acting  upon  the  circumftances  that  happened, 
had  permitted  the  will  to  remain  unaltered.     I  am  willing  to 
^mit,  that  the  death  of  Elizabeth  Bousfield^  in  her  life,  Would 
not  have  defeated  the^  legacy  to  the  children :  though  it  was 
profpedive,  yet  it  would  have  veiled  in  them  \  and  the  fliare 
of  one  of  them  dying  in  the  life  of  the  teftatrix  would  have 
&llen  into  the  reiidue  as  lapfed  ;  and  then  each  of  the  furvivors 
could  have  taken  only  one  fourth.     Under  thefe  circumftances 
Ibe  is  called  upon  to  make  a  frefti  difpofition :  an  event  hap- 
pened, that  would  have  had  the  eSt&  of  taking  away  the  full 
benefit  of  the  500I.  which  ihe  intended  thefe  children  to  have 
among  them ;   for  each^  wpuld  have  taken  only  one  fourth  of 
that  ium ;   and  fhe  fits  down  to  confider  what  to  do  for  themv 
Am  I  to  fuppofe,  fhe  forgot  her  will  ?   It  is  impoiSble  not  to 
Itippbfe,  file  fully  contemplated  the  fituationof  the  family^ 
and  the  operation  of  the  will  under  the  circumftances  that 
happened^     After  having  in  the  former  part  of  this  inftrument, 
where  fhe  meant  addjtion,  faid  fo,  fhe  is  fuppofed  to  content- 
plate,  thatmeaniiig  the  500I.  given  by  the  will,  ftill  to  remain 
a  legacy,  one  fourth  having  lapfed,  fhe  gives  by  the  codicil 
the  very  fame  fum  to  the  three  children,  the  only  children  tbea 
living;  though  they  with  one  other  had  been   the  chiidreii 
living  at  the  death  of  Elimabeth  Bousfield,     It  is  impoffible  to 
fuppofe,  fbe  could  have  meant  any  thing  more  than  a  diftri'* 
buti<xi  of  that  fame  fum  in  fuch  manner,  that  the  whole  might 
be  eiipyed  by  the  three  children.     It  muft  not  be  forgot,  that 
though  it  is  unequally  divided,  each  takes  a  greater  intereft, 
.than  if  (he  had  permitted  the  will  to  remain.     It  was  ingeni« 
oufly  prefled  for  thefe  children  (and  we  muft  in  theie  cafes 
refort  to  fmall  circumfbnces)  that  this  is  not  a  cafe  of  augmen* 
tation  by  the  will,  but  by  a  codicil :  but  I  cannot  think,  that 
.in  thb  cafe : that  makes  any  difference.     The  prefumption  I 
raife  is  7  from  this,  that  in  the  very  fame  inftrument,  where  fbe 
4id  mean  additional  bounty,  (he  has  faid  fo,  and  when  I  confi* 
der  the 'particular  circumftances  of  this  cafe,  they  are  fully 
iiifficie/nt  to  rebut  the  general  prefiuppttont    I  agree,  fully  with 
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laoni  jWifaa^.  tfaat  it  is  mudi  too  kte  to  contend,  iia,tfaapKm' 
mUr  l^aucies  gi«ea  to  the  fame  perfon  by  two  inflrumentr, 
bearing  different  dates,  (for  that  I  muft  always  guard  it  with } 
tad  I  i^pe  the  ecclefiaftical  court  will^ot  goonto  prove  papers 
lytthout  date)  fliall  not  bean  accumulatiom  Iholey  v.  Hatt9n\9i 
1q  fully  gone  into  in  RsJges  v^  Morrihn  (^),  that  it  is  not  necefw 
bxy  to  ftite  it.  It  has  not  efcapea  my  attention,  that  in  one 
of  the  codicils  in  that  cafe,  but  not  that  upon  which  the  quef- 
tton  arofe,  the  teftatrix  ufes  the  words  ^over  and  above/ 
ymntis  y.  StmmingSf  2  H.  Black.  213,  Ihews  how  very  flight 
circumftances  will  be  fufficient  to  rebut  the  prefumption  the 
law  makes.  There  the  fame  queftion  of  double  legacies  arofe 
in  a  court  of  law.  By  the  will  an  annuity  of  lol.  was  given 
|to  the  wife  Catherine  Semmings^  payable  yearly.  By  the  codi^-. 
cil,  in  which  are  the  remarkable  words,  <  my  farther  will  is,' 
the  fame  annuky  is  given  out  of  the  fame  eftate  to  the  iame 
perfon,  only  payable  quarterly  inftead  of  annually.  I  think* 
a  great  deal  more  argument  arofe  upon  that  cafe  than  can 
arife  upon  this ;  for  my  judgment  is,  that  there,  is  internal- 
evidence  in  this  will  and  in  thefe  codicils,  that  the  teftatrix 
had  in  contemplation  the  different  fituation  of  the  family  $  that 
they  could  not  take  the  whole  benefit  flie  intended;  and  (he 
fets  about  making  another  difpofition  more  beneficial  and  more 
definite  than  before.  Therefore,  I  am  of  opinion*  ihe  meant 
the  fecond  difpofition  to  be^a  fubftttution  for  the  other.  The 
word  ^  the,'  cannot  weigh  in  this  cafe;  for  the  teftatrix 
ufes  that  word  as  to  all  the  original  legacies." 

(h)  E.  by  his  will  in  1778,  made  certain  provifions  for  hi) 
wife,  the  defendant  Lady  Coote^  and  gave  feveral  legacies :  he 
directed  his  refiduary  eftate  to  foe  laid  out  in  the  purchafe  of 
lands,  to  be  fettled,  ^c. — Soon  after  making  the  will  the  tefta* 
tor  went  abroad  to^the  Eaft*Indies^  and  in  OSiobery  1780,  he 
made  a  coc^icil,  by  which  he  confirmed  his  will,  and  gave  to 
Lady  Coeite  io,oool.  tobepaid  within  12  months  after  his  death  ; 
he  alfog^ve  feveral  other  legacies,  and  appointed  the  plaintiff 
Dean  Goote  *^  refiduary  legatee  to  the  fums  of  money  which 
fliould  remain  after  payment  of  his  debts  and  legacies."  In 
Decemb^r^  1780^  he  made  another  codicil^  by  which  be  gave 
XjzAy  thotei  io,oool.  and  repeated  all  the  other' legacies  in  die 
former  codicil,  in  nearly  the  fame  words  as  were  ufed-  in  the 
ibrmer  codicil^  he  alfo  added  a  legacy  of  5000I.  to  his  ^oct- 
daughter  A.  Mankuny  and  appointed  his  brother,  th6  plaintifl^ 
refiduary  legatee.  The  codicils  were  wrapt  up  together  in  a 
fiieet  of  paper.  Tlie  bill  was  filed  by>  the  plaintiff  as  exeeotor 
and  refiduary  legatee^  praying  that  :dte  defendant  Lady  Cooie^ 

...  ,  ^  .  •   I 

(i>  Siffr^i    {h)  Coole  v;  Bdyd^  %  Ero.  C6*  5«i  sitv  ^ 
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and  the  other  l«^CSecs  mi^t  accept' the  legacicts  ih  tl« 
former  codicil,  in  iiill  fadafadion  of  their  legacies.*— And  bf- 
Lord  ThurlaWf  C«     **  There  is  but  one  point  in  this  caule^  ain^ 
that  will  be  a  fliort  one«    £.  by  his  will  had  difpofed  of  fevetal 
real  eftates^  and  of  his  peribnal  eftate.--*Afterwards  goit^  to 
IttMay  he  made  a  codicil  to  his  will,  dated  qth  O^olur^  17801, 
beginning  wirh  the  words  ^  This  is  a  codicil  tothe  will,^ii^^ 
by  thisc^icil  he  ratified  his  will,  and  gave  a  legacy  to  his  wife 
of  io,oooL  :  he  gave  feverai  other  legacies,  and  made  his  bPb*' 
ther  the  Dean  of  Xilfeuora^  rcfiduary  legatee.-*^He  afterwarfe 
went  to  a  different  part  of  iMdia^  and  there  made  another  co£cil« 
\n  December^  1780,  in  the  iame  words  with  the  former,  and  1I1&' 
refiduary  legacy  the  iame :  it  contained  only  one  alteration,  the 
legacy  to  Mifs  Monktoru    It  is  infifted  by  the  legatees,  that' 
thefe  are  duplicated  legacies,  on  the  other  hand,  it  is  argued^ 
that  the  fecond  codicil  is  a  mere  repetition* — All  the  caies  wont 
gone  through  in  argument,  from  the  civil,  the  canon,  and  our 
own  law.     I  do  not  repeat  them,  becaufe'  I  refer  intirely  toJte 
argument  of  Mr.  Juftice  J/lon^  in  HooUf  v.  Hatt$m  (/), 
fomi  it,  that  when. the  fame  legacy  is  given  in  a  will 
codicil,  the  c^ort  generally  takes  it  as  a  doubU  {k)  legacy,  bat 
that  thd  court  has  not  confidered  the  prefomptionas  very  fttoog,^ 
but  dight  circumftances  hare  been  held  to  control  it.     Wher^ 
it  16  evident,  the  teftator  me;fnt  ta repeat  the  legacies,  tfa^ai^ 
not  duplicated.     I  think  here,  the  tefbtor  meant  to  leave  but- 
one  codicil,  and  only  to  add  the  legacy  to  Mifs  Moniton.    Jt 
would  be  extraordinary  he  fhould  repeat  exa^ly  the  fame  le^f^ 
ctes,  to  perfons  (landing  in  ib  different  degrees  of  relationihipti^' 
him  as  the  feverai  legatees,  and  that  the  refiduary  claufe  fliould 
be  exactly  the  fame  in  both.     The  laft  codicil,  therefore  alone- 
ought  to  ftandi"     Decree  for  the  plaintiff. 

(/]  Latham  Arnold^  having  made  his  will  on  the  15th  of  J/ar^i^^- 
1777,  <a^J^<i  ^6  following  difpofition,  bearing  the  fame  date, 
and  attefted  by  the  fame  witneflfes.  ^^A  codicil  to  be  added' 
and  taken  as  part  o^  the  laft  will  and  tieftament  of  mc  Lntbam 
Arnold^  of  NewgaU-Jireet-^  London,  tobacconift.  I  give  and  be-' 
^ueath  to  the  Reverend  Mi.  Picard^  aol.  and  to  the  Revereiidf 
Mr.  Dean  and  Mr.  Taylor^  lol.  a*pi€;ce,  for  mourning ;  and  fr 
dtre6k  the  fatd  legacies  to  be  paid  immediately  after  my^eceafe  ; 
and  I  give  to  yofeph  Dean,  my  clerk^  2ool.  provided  he  con^ 
tinues  in  the  fervieeof  my  executors,  till  my  affairs  are  fettled,^ 
over  and  beftdes  what  may  be  due  to  him  at  my  «teath,  and  the 
iaiary  he-may  be  allowed  by  my  executors;  and  I  g^vet^ 
W^iUiam  Hailfton^my  footman,  mourning  and  lool.  \  to  yamt% 

(0  $M^tk.  {h)  This  muft  have.heen  his  Lordfiiip's  eftipttibfi,  anA 
xu)t  <<  as  M^  legacy/*  ^s  in  the  Report.  (/}  Barely  ^«  W^?nPih^^i 
V^f.  Jun/CC*  4$».  .J 


5»  Of  the  Repetition  ^[ChlpXIt 

Mickfotd^  my  coachman,  mourning  and  40I. ;  ^nd^to  Eiizahth 
Holmes  J  mourning  and  xool.:  the  money  legacies  to  be  paid  to 
the  faid  William  Hail/ion^  James,  fieckford^  and  Elizabeth 
Hobms^  if  they  (hall  relpeclively  continue  in  the  Service  x>f  my 
family  one  year  after  my  deceafe ;  and  I  give  to  my  maid  fer- 
y2^t  Mdrtha  Norton^  5].  for  mournings  and  2oL  %  and  to  each  of 
my  three  other  maid  fervaotSi  whoihail  have  been  in  my  fervice 
two  years  at  my  death,  5!.  a^piece  for  mourning  )  and  if  they 
Iball  feverally  continue  in  the  fervice  of  my  family  one  year 
after  my  deceafe,  lol.  a-piece;  andl  give  to  George  Gamortf 
ipy  gardener,  5L  for  mournine,  and  loL  to  be  paid  him  imme*'' 
diately  after  my  deceafe  ;  and  I  give  to  Mary  Brownj  of  War^ 
weirLaney  an  annuity  of  aol.. during  her  life,  to  be  paid  her 
"  quarterly!  in  neat  money,  and  I  give  to  Peter  Steven/on  the 
elder,  and  Thomas  Steven/on^  20l*  a-piece,  if  they  refpe£lively 
fliail  continue  in  the  fervice  of  my  family  one  year  after  my 
deceafe ;  and  I  giv«  to  William  Prieji,  lol.  if  he  ihall  con* 
tinuein  the  fervice  of  myfelf  or  my  family  two  years  after  the 
dale  of  my  will^  and  I  give  to  Mtjs  Carelefs^  of  Birminghamf 
xool.  to  be  paid  immediately  after  my  deceafe;  and  to  Mn 
Qoodman^  of  Deptfordy  50I.  and  if  he  mail  die  in  my  life-time, 
I  give  the  (aid  50!.  to  his  prefent  wife ;  and  I  give  to  Mn 
i^oodman^s  eldeft  daughter  2oi  ;  and  I  give  to  Mr.  Seale,  of 
Macclesfield^  5ol..and  if  he  iball  die  in  my  life-time,  I  give  the 
laft*mentioned  50L  to  his  prefent  wife  ;,and  to  his  fon  who  is  in 
^rtnerfliip  with  him,  50I.  ;  and  to  the  widow-  of  the  late  WiL 
Ham  Ta^ory  of  Stratford^upon'Avomy^ol,  and  to  Richard Smth^ 
^S  Deptfordf  40I.  and  I  give  to  Mary  Hewfon^  of  Ouhdle^  20 

Suinea^  for  a  ring  \  and  I  .give  to  Mrs*  iianfon  and  Richard 
lobin/o»9  lol.  a-piece,  and  to  John  Barratty  John  Toppy  James 
Staliofty  and  to  the  man  called  Jacky  who  works  at  my  mills  at 
j^itchamy  5I.  a-ptece,  if  they  (ball  refpeftively  be  in  my  fer- 
viceat  the.time  of  my  deceafe ;  and  I  dire£l;  all  the  laft-mention- 
t|d  legacies  to  be  paid  immediately  after  my  death ;  and  I  give 
%>  John  Whitey  and  Peter  Jeffopy  mournings  and  I  alfo  give 
them  lol.  a  piece,  if  they  iball  refpe£tively  continue  in  the  fer« 
vice  of  my  family  one  year  after  my  death,"- — Codicil,  dated 
^e  7th  ox  December y  1778,  attefted  by  two  witneffes.-^"  A 
codicil  to  be  added  to,  and  taken  as  part  of  the  laft  will  and 
teilament  of  me  Latham  Arnoldy  of  Newgate^ftreet^  London^ 
tobaccpniil,  bearing  date  the  15th  of  March y  i^TJ^^  Afteir 
£:veral  dirediions  relative, to  carrying  on  his  trade  for  the  benefit 
of  his  grand-children,  the  teilator  proceeded  thus  ;r-^'  Alfo  I 

,  give  to.  the  Rev.  Mr.  Browtiy  of  Hampjleady  the  Rev.  Mr. 

''  3>y/(7r,and  the  Rev.  Mr.  Deancy  of  Htiddlefcoughy  jol.  a-piece 
loc  moittniag^  and  to  Mrs.  Sumner  and  Mrs.  NelfoHy  20  guineas 
a-piiecwfor  mourning,  which  legacies  I  diredi^to  be.paid  imme* 
diately  after  my  deceafe.    I  give  to  Jofepb  Deaniy  my  clerk. 


(who  is  now  ih  nHy  Service  at  lool.  a-year)  the  fanpi  of  lol.  fot 
mourning,  and  dired  the  farther  annual  fum  of  lOOl.  to  be 
paid  to  the  faid  Jofepb  Deant^  to  long  as  he  (hall  continue  iri 
the  fervice  of  my  executors,  and  the  faid  Martin  Pearkis^  be- 
iides  his  prefent  falary^  i^hich  annual  fums  of  tool;  and  lOol.  - 
to  the  faid  Jofeph  Deane^  I  declare  ought  to  be,  and  it  is  my 
intention  (hould  k^e^  paid  in  the  firft  place  out  of  the  profits  of 
the  trade  at  large,  before  any  divifion  is  made  of  the  profits 
thereof;  and  I  give  to  Mr.  Samuel  $VaUrman^  lool.  in  addi* 
tion  to  the  legacy  given  him. by  my  will.  I  give  to  Mr.  J4Sf/ff 
Pinfold^  20  guineas  for  mourning;  I  give  to  fflUiam  HaWtoHj 
my  footman,  5I.  for  mourning,  and  alfo  lool ;  and  to  jam$t 
Beckford^  my  coachman,  5I.  fer  mourning,  and  alfo  45I. ;  and 
to  Bli%abetb  Holmes^  sl.-for  mourning,  and  alfo  lool.  and  all 
my  linen*apparel ;  and  to  my  maid-fervant  Martha  Nortoft,  5U 
for  mouining,  and  alfo  451.  and  to  my  now  cook  at  Hamp/lead,  5L 
for  mourning,  and  alfo  15I ;  and  to  Witliam  Prieft^  my  other 
footman,  5L  for  oiourning,  and  alfo  lol. ;  and  which  legacies  to 
my  faid  fervants  are  only  to  be.  paid  to  them,  provided  they  are 
in  my  fervice  at  the  time  of  my  death  ;  and  I  give  to  my  two 
other  maid«fervants  lol.  each,  provided  they  (hall  have  lived  in 
my  fervice  three  years  previous  to  my  death;  and  I  give  to 
George  Gamon^  my  gardener,  Sl**^^!'  mourning,  and  30I. ;  and 
I  give  to  Mary  Mrawn^  of  fVarwick4ane<^  an  annuity  of  2oh 
during  her  life,  to  be  paid  quarterly  in  neat  money ;  and  I  give 
to  Peter  Steven/on  the  elder,  and  TLhemas ^tevenftn^  30I.  a^piece, 
if  they  (hall  refpe£lively  continue  in  the  fervice  of  my  family* 
after  my  death ;  and  I  give  to  MiisCarelefs^  of  Birmingham^  lOol. 
and  to  Mr*  Goodman^  oiDeptfordy  5ol.,and  if  he  (hall  die  in  my 
lifetime,  I  give  the  faid  50I.  to  his  prefent  wife  ;  and  1  givis  to 
Mr.  SeaUy  of  Macclesfield j  50I.  and  if  he  (hall  die  in  my  life- 
time, I  give  the  faid  50I.  to  his  prefent  wife;  and  t  give  to 
yehn  Smithy  of  Brickbilly  75I.  and  to  his  fon  who  is  in  partner- 
Blip  with  him,  751. ;  aad  to  the  widow  of  the  late  ff^Uiam 
Taylor y  of  Siraiford^upon^Auon^  2oI* ;  and  to  Richard  Smithy  of 
JDeptfurdy  SO\.i  and  I  give  to  Mary  Hewfmy  of  Oundle^  20^ 
guineas  for  a  ring;  and  1  give  to  Mrs.  Hanfeny  and  Ricbard^^' 
Robinfon^  1 5!.  a-piece;  to  the  man  called  Jack^  who  works  at 
nfiy  mills  at  Mitcbamy  lol. ;  which  three  legacies  la(l*i^entioQ- 
ed,  are  to  be  paid,  provided  fuch  legatees  are  refpedively.  in  ray 
fervice  at  the  time  of  my  death ;  and  I  give  to  Peter  %^p^ 
5I.  for  mourning,. and  alfo  30!.  if  he  (hall  continue  i;i  tfa^fer* 
vice  of  my  famUy  after  my  deaths  and!  gxyfttojohk  Bai^.  of 
Sandheufey  near  Brickhilly  50I."  The  teffaitor  after  difpo|ng 
of  fome  ftock,  added,  ^^  and  in  all  other  refpeSs  which  is  |ict 
altered  or  varied  by  this  codicil,  I  ratify  and  conikm  my  faid 
win/'—  Samuii  Watfrman  was  one  pf  the  executors,  and  aje^a? 
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.cy  q(  (oolr  MTHs  givw  bim.by  the  wiU.-p-^Tiie  bill  was  filed  to 
.have  the  tfu:^f  of  tb^  will  executed,  and  the  queftion  was»  whe- 
ther the  l^gaci^s  givc^n  by  t\^  qodicil  of^  the  7th  of  ^Decembiry 
1778,  to  the  pkerfpiis  who.  were  l<?gatees  under  the  former  in-* 
ftruoient  yrerc;  ;^itional,  or  were  fubfiituted  for  the  legacies 

{^iyen  by  that  inftrument  ?  The.  legatees  relied  upon  the  di£- 
erence  of  the  legacies  in  the  two  inftruments,  to  Diane  and 
Mifs  Canle/s. — ^And  by  the  Majiir  of  fbt  Rolls^  "  There  is  no 
doubt  that  th^  fecoi;id  cpdicil  is  intended  throughout  and  entire* 
Jy  a$  a  fubftitution.  Jt  is  now  top  late  to  deny  that  it  is  fettled 
^nd  acquiefced  in  as  a  rule  of  the  court,  that  fimfliciter  and 
'frimq  facie  two  dijFerenf  inftrvtinents  giving  legacies,  whether 
pf  the  facne  qs  a  Jarg^r  amount,  and  more  particularly  of  a  di£> 
ferent  fp^ies,  jhall  be  held  accumulative,  and  not  a  fubftitu<* 
tiqn*  Tl^it  wa^  determined  in  Hq^I^  y«  flattm  (m),and  \X  i« 
too  h^e^  WW  todifcufs  whether  it  was  a  wife  determination  of 
jqiot.  Qjx^t;  paiii^  we^e.  taken  in  it,  a^  Lord  Thurkwy  in  Ca^e 
1C«  Bffy4  C^)i,  CQXlfidei*^  i£  asi  eftabliihedi  but  it  never  was 
cftabliftved  as  mox^  than  a  ptfimd  facie  rule*    £270/^  v.  Sofd^ 

fuft  determine  this  cafe,  a^  is  not  near  ib  ftrong  as 
e  sirgtu&e^tjy  thai,  this.  oodLpil  i&  a  mere  fubftitution •-« 
pop,  ^  circ^upni^apces,  of  that  caie;,  ^nd  th^  evidence  refuitin^ 
ijron^  a  comparifon  of  the  twa  inihtunents.  Lord  Thurlow  was 
clc^arly  of  opipiop^  t^e  feco0d  was  not  accumulative.  What  i% 
iht  evidence  in  this  cafe  z^  to  the  intention*  of  the  fecoiid 
codigil*  Whjit  the  teftator  calls  a  codicil  to  his  will,  bearing 
4a^the  i^pie  day,  ^ms  little  more  than  additions  to  his  will. 
He  gives  fevera}  logacips  for  mourning  and  rings,  and  to  fervants* 
J^y  the  CQcJicil  of  1778,  h«  gives  legacies  ui)  every  pcrfon  to 
\irhom  hi^  ba4  givex^  legacies  by  the  former  inftrument,  except 
4ic1;l  a$  bad  d^^,  qc  ceaied.to  be  in  that  charader,  with  refpeft* 
tp  ^hi<;h ,  hp  b^.  given,  theipi  legacies.  The  fecond  codicil 
glve^s^the  fs^i)^or.gr<)aiter  tegacies  tp  ^11  except  Dtafiey  and  the. 
%ne  re;^fon  i%  gHven^.and.thefam&obje^t  ftated.  As  to  rings  and 
mpurning^  he.  givers,  t^em.  in  'bodi<.  fiut  what  is. very  ftrong  ajid 
^^ifive,  tfOit^rnfafi  bad:.a  legacy  by  the  will,  not  by  the  firft 
c^cil,^an4  v^  the,  fejqpnd  codicily  a  legacy  i^  given  to  him  in 
s^tion  yO;  th^  l^ga^y  by  the  will.  If  the  firft  codicil  operates, 
it  Is  a$  j^t  o^ the  wil(».  tbencould  he  have  meant  every  one  of  the 
o(tv;rs.  a^  a^dditipn^  }  As-  to  the  different  circumftances  of  the 
Je^i,q^,  the  yigewity  of  ths  coonfel  couki  not  attach  upon  any* 
^iul^ye  qj^pt.  9$  to  Jhaae.  and  Mifs  Cardefs.  There  tley 
h|^ve;.fo^Qd  fome(<^t<:Mq[ift^  diffe rence.     it  has  be^n  arguech 

t^at  ap  annwiity  ^aiMiot  be  a  fubftitution  for  a  legacy,  from  the- 
d^Sere^t  natujce^  of  the  icdiefieib.  The  oaly  difference  in  the 
1%!!?^^  Xi9tM^Gari§l4h  ^>-  ^^  ^^  n^^  dire^ed  to  bo  paid 
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iminediatd^  after  his  dislth.     SucH  t  flight  AlSiriSnct  IVa^  nevetr 
prevailed  a$  dpplii^i  to  tegades  :  ^beh  ^applied  to  debts^  it  fia$ 
been  fcrutinized  ftriSly,  in  order  to  get  rid  of  \!^hat  I  call  i 
y^tty  abfufd  rule,  that  a  legacy  is  confidered  as  meant  to  extin* 
guifhadebt ;  with  regard  to  childrdn,  it  has  been  frecjuently  de« 
cided)  that  a. little  difference  betv^een  a  portion  and  a  legacy,  a^ 
to  the  time  of  payment^  {hall  not  prevail  againft  the  prefamptioit 
of  an  intended  fatisfaftion.     That  fingle  flight  circumflanc^  of 
difference  in  thefe  two  legacies,  both  pecuniary,  is  not  fafficieht  td 
prevent  what  I  conceive  to  be  the  clear  refirlt  of  the  two  codi- 
cils taken  together,  and  I  lay  confiderable  ftrefs  u^on  thi$,  that' 
wherethe  teftator  meant  addition,  he  has  exprefled  it,  Thferefore. 
I  think  myfelf  warranted,  as  Lord  TSr/r'/^x^  thought,  ih  Code  v/ 
Boydy  to  hold  the  fecond  codicil  a  fubffitution^  fof  the  other. 
As  to  Foy  v.  Foy^   I  Bro,  CC.  393,  n.  it  clearly  appears,  th'it!' 
there  never  was  any  decree  in  it.     No  fuch  i^  to  be  found  irt 
the  Regijier*%  book,  and  according  to  the  ffatement  from  thtf 
brief,  it  is  impoffible  Lord  Kenyoii  cottld  have  held  it  an  acei!t^ 
molation,  for  there  is  upon  the  face  of  it  stn  evident  fubftitutibri : 
that  cafe^  therefor*e,  muft  not  be  cited  again,  as  any  authority. 
bearing  upon  thi^  point."— ^i'Vy  vl  Foy^  as  Hated  from  the  brief 
by  Mr.  Finch^  t^as  as  foriows! — The  teffator  gave  t?o'Dr. 

2W«  JAb^  200I.  as  a  final  1  token  of  ve Aeration:  and  efteerti,  fojf 
is  many  amiable  virtues,  and  great  and  public  fpiri ted  exertions'. 
By  a  codicil,  dated  in  Augufl^  ^1^%  the  teffator  faid,  *^  Being 
^uncertain  whether  I  have'  remembered  certain  perfonS'  rn  my 
\aill,  in  the  manner  I  wi(h,  I  therefore  give  to  Dr.  J^hn  yebhy 
the  fum  of  400I.  upon  conditioii  I  have  not  left  him  to  th^tf 
amount  by'my  will  5*'  and  he  ^fligneS  iriuch  the  fame  reafons,-^ ' 
By  aninftrument  dat(^  at  CiieH^  in  Normandy\  in  Tyei^rhher^  ^783V 
he  Bfegan— "  I  do  make  tkisas  ifty'  laflr  will  and  teftam'ent,^  anct' 
after  giving  to  B   Hollhi  who  was  His  executor  by  the  iPorrtie'^ ' 

WiH, 1.  he  proceeded^  "  1  like^yife  give  and  bequeath j  and 

beg  the  acceptance  of  400I.  to  Dr,  John  JM^  as  a  fmall  toketi 
and  teftimony  of  t^f  fti^dfliip/*  No* minute  of  thedetree  was' 
to  be  found. 

(<?)-G.  by  his  will,  in  JuHi^  I79^>  devifed  his  real  and  pfer-i ' 
fonal  eftate  to  his  foA  and  heir,  the  Marquis  of  Carnmrthen^  flib- 
jea  to  the  payment  of  his  debts  and  funeral  cxpences^  and  to  a 
provifion  for' the  Dtichefs,  and  alfo  fubje^t  (afn'on^  other  lega- 
cies) tp  the  payment  of  io,oool.  to,  his  ibn,  Lord^  Q.  OJbotri^ 
upon  his  attaining  21,  and  io,oool.  each,  to  all  his  aftdr-born 
children,  to  fonsat  21 ;  tod^ughter^  atir  or  riiarria^^e  j  and  he 
dirededhis  executor,  incafe  of  the  dieath  of  his  wife,  during  the 
minority  of  Lord  5.  G.  Ojborn^  or  during  the  minorities  of  his 
after-born  children,  to  pay  the  annualfum  of  looi.  until  their 

(«)  Olbomc  v.  the  Duke  of  L«eds,  5  Vef.  Jun,  CC*  369,  379.* 
'  i  L  2 
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refpeAive  ages  of  feven  years,  the  annual  fum  cf  200L  from 
that  period  until  feventeen,  and  the  annual  futn  of  300I.  from 
that  period  until  their  refpedive  portions  (hould  become  pay- 
able, for  the  maintenance  and  education  of  each  of  them,  and  be 
appointed  the  Marquis  of  Carmarthen  executor.— By  a  codicil, 
in  Novimbtr^  1796,  the  teftator  bequeathed  to  Lord  S.  G» 
OJborn^  all  the  ftocks^  funds,  and  fecurities  for  money,  he  might 
have  at  the  time  of  bis  death,  (landing  in  his  name  in  the  books 
of  the  Bank  of  England^  or  of  the  Eaji'^ India  company,  or  any 
other  public  company  in  England^-^By  a  iecond  codicil,  he 
gave  fome  trifling  legacies,  upon  which  nothing  arofe.  He 
afterwards  made  another  codicil,  unattefted,  dated  in  Jlpril^ 
1798,  in  thefe  words,  "  Whereas,  I  have  by  my  will,  given 
the  fum  of  io,OOoL  as  a  portion  for  Lord  o.  G.  O/barn^  and 
having  fince  otherwife  provided  for  him,  I  now  revoke  the  faid 
legacy,  and  do  hereby  give  the  fum  of  io,oool.  to  my  dear 
daughter,  Lady  Catbertm  J,  S.  OJbornj  and  I  do  hereby  declare 
this  to  be  a  codicil  to  my  laft  will  and  teftament,"  The  tefta-* 
tor  had  by  indentures  of  leafe  and  releafe  of  the  ad  and  3d  of 
June^  1797)  conveyed  certain  hereditaments,  upon  truft,  {inter 
tfi/ftf)  to  raife  the  fum  of  io,oool.  as  a  portion  for  Lord 
S.  G.  Oflorn^  to  be  paid  to  him  after  the  death  of  the  teftator, 
when  he  (hould  attain  21,  and  in  cafe  he  (hould  not  have  attain- 
ed that  age  at  the  death  of  the  teft^tor,  upon  truft,  that  the 
truftees  during  his  minority,  fliould  apply  all  or  fo  much  of  the 
iiitereft  of  his  portion,  as  hi^  guardian  or  guardians  (hould  think 
proper,  for  his  maintenance  and  education.— -The  children  of 
the  teftator  at  the  date  of  the  will,  were  the  Marquis  of  Gar-*' 
martbeny  then  Duke  of  Leeds^  and  two  daughters,  amply  pro* 
vided  for :  all  by  his  (irft  marriage  ;  and  one  fon.  Sir  S*  G. 
OJborH^  by  his  fecond  marriage  with  the  prefent  Ducbefs. 
Another  daughter.  Lady  Catherine  A.  S.  Qfiornt  was  bom  a 
fcvr  weeks  .before  the  date  of  the  third  codicil.  The  teftator 
died  upon  the  3jft  of  January^  1799.  The  only  ftock  ((and* 
ing  in  his  name  at  his  death,  was  India  Stoeit^  of  the  valu^  of 
about  3,oool.— The  bill  was  (ilcd  by  the  two  younger  chil- 
dren againft  the  Duke  of  XWi,  the  neir  at  la;w  and  executor, 
and  againft  the  truftees  s  the  plaintiff  Lord  S,  (7,  Ojborn^  pray<. 
ing  only  dire£lions  for  the  appointment  of  a  guardian  and  main* 
"tenance ;  but  the  queftion  arofe  upon  the  claim  of  Lady  (7<tfi^- 
rine  A  S,  O/borny  to  two  legacies  of  io,oooU  In  oppQ(i« 
tion  to  that  claim,  the  Duke  of  Leeds  o(Fered  evidence  qf  con- 
verfations  of  the  late  Duke  with  the.Dvchef^,  and  with  George 
Brooks^  his  Grace's  agent,  upon  the  fubjedt  of  the  provifions  for 
the  younger  children*  The  Duqhefs  of  LeedSy  by  her  depofi* 
tipns,  ftatcd,  that  five  v/eeks  after  the  birth  of  Lady  Catherine^ 
the  teftator  informed  her  he  had  made  a  provifion  of  lO^QOol, 
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for  her,  (Lady  Cathmm)  by  a  codicil ;  and  In  irequent  con** 
verfatioos  he  uniformly  declared  his  intention  to  give  his 
younger  children  10, cool.  each.  Mr.  Brooks  ftated,  that^ 
foon  after  the  birth  of  Lady  Catherine^  the  Duke  obferved  to 
him  at  various  times,  that  as  ihe  had  not  any  provifion  he  would 
make  a  memorandum  or  codicil,  by  which  he  would  give  her 
lo,oool.  About  a  iponth  after  hdr  birth,  he  told  the  deponent 
he  had  made  a  codicil,  by  which  he  had  given  her  I0,'oool.  re* 
peating  that  he  had  done  fo,  becaufe  Che  had  not  any  other  pro* 
vifion ;  and  it  was  his  intention,  that  £he  (hould  have  as  large  a 
provifion  as  Lord  Sidney^  except  the  ftocks  given  to  him  in  addic- 
tion to  the  faid  io,oool.  \  that  upon  creating  the  charge  for  his 
fon  in  1797,  he  declared,  he  would  revoke  the  legacy  to  him  of 
SOyOOol.  and  frequentty  before  had  deblared,  he  had  given  him 
all  his  India  ftock  and  government  fecurities ;  and  exprefsly 
declared,  that  he  gavefuch  fimds,  that  his  fon  might  have  them 
over  and  above  his  io,ooq1.— ^The  queftions  were,  firft,  whether 
the  plaintiff  Lady  Catherine  was  entitled  to  two  legacies  of 
lOyOOOL  or  to  oneixxcYi  legacy  only :  fecondly,  whether  the  evidence 
cDuid  be  read  in  opp^ofition  to  her  claim  of  two  legacies.— -And 
the  Mqfier  of  ihe  Rolls-^^^^  The  queftion  is,  whether,  according 
to  the  true  conftru£lion  of  the  will  and  the  third  codicil,  and 
under  the  circumftances,  the  legacy  by  the  codicil  is  accumu* 
lative  and  additional,  giving  a  fecond  provifion  by  way  of.pbr- 
tion  of  xo,oool.  above  that  provided  by  the  will.  In  thecourfe 
of  tbe  caufe  evidence  was  offered  on  the  part  of  the  Duke  of 
Leedsj  the  executor  and  refiduai'y  legatee,  to  prove,  that  the 
legacy  was  not  intended  to  be  accumulative,  from  declarations 
iHTth^  teftator  as  to  the  portions  he  intended  for  his  younger 
cnildren,  An  objection  being  taken  to  receiving  the  evidence^ 
it  was  fully  argued  ;  and  I  confefs,  I  felt  fome  doubt  upon  the 
point ;  but  it  occurred  to  me,  that  upon  conftderation  of  the 
queftion  ariilng  upon  the  will  and  codicil,  it  might  be  un-* 
neceflary,  if  I  ihould  form  my  opinion  upon  the  lyill  and  codi- 
cil, to  come  to  any  determination  upon  that  point  as  to  admit- 
ting  the  evidence ;  which  I  (hould  be  very  glad  to  avoid  ;  and  I 
bave  fattsfted  myfelf,  tliat  upon  the  true  conftru£tion  of  the  will 
and  codicil^  and  the  circumftances,  under  which  they  were 
made,  there  is  no  neceffity  to  refort  to  evidence  to  fupport  the 
€onftru£tionx>f  the  executor  }  being  of  opinion,  that  this  legacy, 
according  to  the  true  conftru£lion  of  the  will  and  codicil,  is  not 
tQ  be  held  accumulative,  but  is  onlv  a  gift  of  the  fame  portion 
and  provifion  by  the  teftator  to  his  daughter  by  name,  to  whicb 
before  flie  was  entitled  undeir  the  defcription  of  after-born  chiU 
dren.  Being  of  this  opinion,. it  is  better  for  me  to  fay  little 
upon  the  evidence.  I  ftiould  have  found  great  difficulty  in 
admitting  it.    It  does  appear  moft  clearly,  if  the  report  is  right| 
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that  Lord  ThurUw^  m  Cvote  \r.  Boydy  thoi^ht  it  admiffible  on 
cither  fide  {p).  His  Lordfhip  did  admit  it  upon  that  fide  Upon' 
wbicht  if  this-  phrintiiFis  right,  it  was  not  neceflary ;  for  it  is 
oontended^  that  it  is  an  eftahliihedrule^  taken  from  the  fpiritual 
court  that  two  legacies  are  accumulative,  if  given  by  two  in- 
ftruments.  If  that  is  a  rule,  I  admits  I  cannot  raife  a  prefump. 
tnM>  by  evidence  againft  it ;  and  I  am  Inclined  to  think^  it  mu({; 
be  taken  to  be  a  mle.  But  in  Hooley  v.  Hatton  (^),  from  which 
tliat  is  taken,  the  authorities,  from  which  that  rule  is  deduced, 
lad  no  idea  but  that  evidence  is  admiiSble,  $nd  it  is  ftated  by  the 
writers  upon  the  civil  law,  that  the  legacies  fhali  be  accumu* 
Isrtive^  if  by  two  inftruments,  unlefs  the  executor  can  {hew 
evidence  to  the  contrary.  If  it  is  taken  as  a  rule  of  this  court, 
it  would  be  a  violation  of  it  to  admit  evidence  to  raife  a  prefump* 
tioiB  againft  it.  I  ihou Id  therefore,  if  it  is  taken  as  a  rale  in 
tfats  courr, '  be  very  unwilling  to  let  in  evidence  againft  it,  firft 
for  the  executor.  It  was  taken  for  granted  in  many  cafes,  and 
even  in  Hooley  v.  Hatton^  that  it'would  be  admiffible;  and  \n 
yanus  V.  Semmings  (r),  it  feeras  from  one  paffage  in  the  report, 
^  if  the  court  doubted,  whether  parol  evidence  would  not  have 
IjpBen  admiffible ;  though  the  determination  was  upon  the  in- 
Amihients  themfelves,  that  they  were  not  accumulative.  I  will 
fay  no  more  upon  the  point  as  to  the  admiffibility  of  the*  evi* 
dence  \  only  defiring  to  be  underftood  not  to  give  any  opinion 
upon  it  wbatfbever.  The  queftion  then  is  to  be  confidered 
upon  the  will  and  codicil,  taken  together.  Firft,  this  is  the 
cafe  of  father  and  child  ;  and  I  muft  conceive,  unlefs  the  court 
has  been  erroneous  in  eft^^blifiiing  the  rule  of  prefuming  againft 
double  portions,  that  is  a  very  material  ingredient.  Upon  the 
will,  it  is  clear,  that  was  the  provifion-the  teftator  thought  {ui» 
ficient  for  his  only  then  younger  child,  and  any  aftCT-born  chil- 
dren he  might  have.  This  being  his  intention  and  his  objeft  * 
to  provide  for  his  younger  children,  he  foon  after  by  a  codicil,, 
gave  to  his  fori  far  ibort  of  what  be  had  given  him  by  the 
will,  but  a  conliderable  addition  to  it:  viz.  his  money  in  the 
funds.  It  feems  then  to  have  been  his  intention  to  give  his  fon 
that  in  addition  ;  leaving  the  will  to  operate  as  to  the  legacy* 
Afterwards,  thiiiking  he  might  not  have  fufficient,  or  perhaps,  * 
that- he  had  not  fo  certainly  Tecured  that  provifion  to  his  fon,  as 
might  be,  he  creates  a  truft,  which  is  only  giving  a  real  and  (pa- 
cific fecurity  for  the  fame  portion :  but  having  done  that,  and 
another  child  being  born,  he  immediately  recurs  to  his  will  j 
and  to  put  an  end  to  any  doubt,  whether  that  fhould  be  in 
addition,  he  makes  a  codicil,  reciting,  that  he  had  otherwife 
faffidently  provided:  for  his  fon,  which  was  only  by  that  charge, 

*    ■'  .  ■         ;         .     ' 

{^  A1&  in  Ridges  V.  MorriferXf/ufrl  (j^)  Suffi.   (r)  X  H.  Black,  aiji ; 
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.and  revoking  the  legacy  to  bim  by  the  will ;  Aemy  declaring 
it  not  to  be  his  intention,  that  his  fon  (boald  have  tte  [M*ovi(ion 
by  the  charge,  and  alfo  the  legacy ;  meaning,  that  lo^oooi. 
l&ould  be  his  only  portion,  with  that  fmall  addition  by  the  prior 
<;adicil ;  and  then  he  glides  the  fum  of  lOyOOOl.  to  his  daughter 
by  name.  ,It  is  faid,  this  is  a  gift  to  the  fame  perfon  of  tlit 
fiime  fum  in  two  feparate  ihftruments  ;  and  therefore  e*  neceffim 
Htti^  it  is  an  accumulation  :  but  if  I  read  this  right,  it  is  J^tu 
tber  more  nor  lefs,  than  givi^ig  the  portion  to  his  daughter,  as 
pirfona'  defignata :  {he  having  come  into  exiftence  after  the 
execution,  and  not  being  mentfoned  in  it  nominatimy  but  being; 
merely  included  in  tte  defcription  of  after-born  children. 
It  is  a(kedy  why  he  did  not  revoke  the  legacy  to  her.  He 
did  not  mean  it.  He  intended  that  legacy  to  ftand.  Whe-. 
ther  he  took  a  wife  way  to  put  it  out  of  doubt  is  another 
queftioii;^  which  is  fufficiently  anfwered  by  the  argument  it 
has  occafioned.  But  we  muft  confider  what  might  have  been 
floating  in  his  mind.  It-  might,  as  has  been  fuggefted  at  the 
bar,  occur  to  him,  that  it  might  mean  children  born  after  his 
death,  and  poffibly  that  is  the  fenfe  in  which  he  meant  it,  andf 
knowing  how  critical  lawyers  are  upon  worcis,  and  thinking  it 
neceflary  to  guard  againnr  fuch  a  conftjru£lion^  he  took  that 
courfe  with  a  view  to  put  it  out  of  doubt.  I  will  put  this  cafe, 
and  no  one  can  doubt  upon  it.  Suppofe  a  teftator,  by  a  will  mad^ 
before  his  marriage, ^  gave  to  any  woman-  he  might  afterward^? 
marry  2,oool.  a  year,  by  way  of  jointure ;  that  afterwatnte  he 
married,  and  then  by  a  codicil  gave  his  wife  the  fame  jointure: 
could  it  poffibly  be  intended  Ihe  fhould  have  two  •  jointures  f 
This  is  aimoft  exa6^1y  the  fame  cafe.  There  are  two  prori- 
iions.  I  am  not  determining,  and  will  not  fay,  whether  uj^it 
two  provrfions,  one  by  will  and  the  other  by  codicil,  without 
the-circumftances  that  exift  in  this  cafe,  the  ryle  wou-ld  est 
would  riot  attach  :  but  it  would  be  going  too  far  to  petittit  thisr 
rule  to  operate,  when  I  am  fatisfied  to  the  contraiy,  and  thact. 
there  is  iiificient  grcmnd  to  fay,  the  teftator  only  meant  a  gift  tt>\ 
bis  daughter  by  name  of  the  fameprovifion  he  before  made  for* 
her  asione  of  his  younger  children.  The  counfel  for  the'plaiti- 
tiff,  aware  of  the  difficulty  that  might  be  thrown  in  the  w^y,' 
a&ed,  whether  it  is  a  revocation  or  fAjbfHtution  ?  In  the  ffril^ 
cafe,  as  the  legatee  would  lofe  the  benefic  of  the -charge  upon' 
the  real  eftate,  that  difficulty  would  arife,  ii  I  ihiiyla  coniidej^' 
this,  either  as  a  revocation  or  a(  fubltitution  But,  according  tof 
my  id«a,  it  is  neither  the  one  nor  the  ot+ier,  but  only  a  decfa«  . 
ration,  that  the  plaintifF  fhould  have  the  fame*  legacy  as  was' 
giysoit.  hy  cbtvwli  ta  bis^  after-born  children,  rhavrfo^tafil*" 
into  mofl  of  the- cafes.  One  occurred  to  me  in  which  I  was 
counfel  Heathcou  v.  Ut/^^tlum^   ttefoit   I^rd  Kffty9n^  whea 
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Maftir  $f  thi  Rotlsj  in  17869  in  which  I  have  got  my  brie^ 
with  the  notes  I  took  on  the  back  of  the  arguments  on  the 
other  fide.  The  point  I  perceive  was  exadly  that  in  this  cafe  9 
whether  the  fubfequent  legacy  was  accumulative  or  a  fubftitia- 
tion.  I  looked  into  the  decree,  and  it  was  held  accumulative* 
Lord  Kiftyan  did  certainly  rely  much  upon  the  rule  fuppofed  to 
prevail  in  HooUy  v.  Nation  (i).  This  cafe  was  before  Coote 
V.  Boyd  {t)y  and  the  late  cafes ;  but  it  turned,  as  I  conceive^ 
from  my  notes,  upon  the  words  of  the  codicil  themfelves ;  by 
which  it  appeared  the  teflator  intended  them  to  be  additional. 
Having  made  a  fmall  provifion  confidering  bis  immenfe  fortune^ 
for  the  children  by  his  marriage,  viz*  i5,oool.  be  made  his 
will,  having  then  only  one  fon  born:  therefore  he  made  no 
additional  provifion  for  younger  children*  Afterwards  he  had 
three  younger  children,  and  then  he  made  a  codicil,  as  it  is 
called :  but  I  much  doubt  whether  he  meant  it  to  be  teftament* 
ary,  or  only  as  a  fettlemeot  to  take  place  after  bis  death,  for 
diere  is  not  a  word  in  it  teftamentary.  His  children  then  being 
very  young,  and  he  being  poflefled  of  the  following  funts  of 
money,  aiki  ftocks,  (ftating  them)  to  the  amount  of  141,0001., 
out  of  thefe  fums  he  gives  50,0001.  each  to  two  fons,  and  to 
his  daughter  25,0001. ;  and  he  direded  the  remainder  to  be  di- 
vided fliare  and  ihare  alike,  unlefs  there  Ihould  be  any  other 
younger  child  alive  or  born  in  due  time  after  his  deatn  1  and 
he  declared,  that  by  that  paper  he  revoked  any  other  provifion 
be  bad  madb  for  younger  children,  except  the  fettlement  itfelf  ^ 
and  that  he  had  to  that  fet  his  hand  and  feal  ^  and  he  did  fign 
and  feal  it.  This  was  in  1774.  Afterwards, -in  1783,  he 
made.a  codicil,  which  he  declares  to  be  a  ^cpdicil  to  his  will^ 
and  dire&s  to  be  taken  as  part  of  his  will.  He  recites,  that 
he  had  purchaftd  feveral  eftates,  and  he  charges  all  the  efiates 

Surchafed  fincc  making  his  will  with  the  raiung  of  the  feveral 
^gacies  or  fums  of  money  after  mentioned,  limited  to  or  in 
favor  of  his  younger  childreo  afjter  named.     He  then  gave  to 
his  fon  yobn  the  legacy  or  fum  of  45^0001.  to  his  fon  Robert 
the  legacy  or  fum  or  45,0001.  to  Elizabeth ^  his  daughter^ 
25,oooU  which  was  the  fame  as  he  had  before  given  her ;  and 
to  each  and  evecy  other,  that  he  might  have,  the  legacy  or  fum 
^  lo,dool.  and  he  direds,  that  they  (hall  take  thefe  legacies, 
or  fums'exclufive  of  and  over  and  befides  any  portion  or  por« 
tions,  fum  or  fums  of  money,  which  may  be  provided  either  by 
the  fettlement,  or  by  any  deed  or  deeds,  writing  or  writings, 
or  by  bis  fiiid  laft  will  by  him  made  and  executed  fubfequent  to  | : 
his  marriage  fettlement.     Upon  this  cafe,  Mr.  Maddacks  in*; 'I 
fiftedy  the  word  ^writings*  did  not  mean  teftamexuary wnt« 

(s)  Suprk,    (/)  Sufr^. 
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ings,  but  by  way  of  deed.  But  he  fays,  by  any  deed  or  deeds, 
writing  or  writings,  or  by  his  faid  laft  will/  He  had  given 
them  no  provifion  by  his  laft  will.  I  did  not  hear  the  judg- 
ment; which  has  been  often  quoted  as  ilrong  in  /avour  of 
accumulative  legacies ;  but,  I  think,  it  turned  upon  the  ground 
I  have  mentioned." — All  the  judges,  before  whom  this  queftion 
has  been,  have  decided,  that  fmall  circumibnces  will  raife  an 
inference  againft  this  accumulation.  This  cafe,  I  think,  affords 
a  fufficient  ground.  Therefore,  I  am  fatisfied  in  declaring, 
that  upon  this  will  and  qodicil  the  plaintiff  is  entitled  only  to 
one  legacy  of  iO,oool. ;  but  it  ihall  be  particularly  mentioned 
.in  the  decree,  that  evidence  was  offered,  and  not  read,  without 
prejudice  to  the  queftion,  whether  it  is  admiffible,  or  not."— 
The  decree  ftated,  that  an  objection  having  been  taken  for  the 
plaintiff  to  reading  the  depofitions  of  the  Duchefs  of  Leeds  and 
George  Brpoks^  in  order  to  prove,  that  the  Duke  of  Leeds  did 
not  intend  to  give  the  plaintiff  under  the  defcription  of  an 
after-born  child  a  legacy  of  io,oool.  by  his  will,  and  a  like 
legacy  by  his  codicil,  daced  in  April^  1798,  which  was  offered 
by  the  defendant,  the  eldeft  fon  and  fole  executor  of  the  teftator ; 
without  hearing  the  faid  evidence  read,  but  without  prejudice 
to  the  queftion  as  to  the  admiftibility  thereof,  the  court  declared, 
that  upon  the  true  conftrudion  of  the  will,  and  the  codicil,  of 
Jpril^  1798,  the  plaintiff  is  not  entitled  to  the  provifion  of 
io,oool.  given  by  teftator's  will  to  each  of  his  after-born  chil- 
dren, and  alfo  to  the  legacy  of  ic,oool.  given  to  her  by  that 
codicil. 
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